This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  //books  .  google  .  com/| 


HARVARD  LAW  SCHCXH. 
LIBXARY 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


w 


Digitized  by 


Google 


Digitized  by 


Google 


REPORTS 


OF 


CASES  ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT 


OF    THE 


STATE    OF    MONTANA, 


FROM  MARCH  12,  1900,  TO  JANUARY  7,  1901. 


OFFICIAL  REPORT. 


Volume  XXIV. 


SAN  FRANCISCO : 

BANCROFT-WHITNEY    COMPANY, 

Law  Publishbks  and  Law  Book8Kl.lkrs. 

1901. 


Digitized  by 


Google 


Entered  according  to  Act  of  Congnress  in  the  year  1809, 

By  BAXCROFT-WHITNEY  COMPANY, 

In  the  Office  of  the  Librarian  of  Congress,  at  Washington. 


Anaconda,  Mont: 

Standard  Publishing  Company, 

Pbintkrs  and  Binders. 


Digitized  by 


Google 


The  opinions  in  this  vohime,  as  well  as  those  in  Volume  23, 
of  the  Montana  Reports,  have  been  edited  and  are  reported, 
under  the  supervision  of  the  Justices,  by  Oliver  T.  Crane, 
Esquire,  a  member  of  the  bar  of  the  Supreme  Court. 

The  "List  of  Decisions"  on  pages  571  to  613,  inclusive,  of 
Volume  23,  showing  where  each  case  in  the  first  twenty-one 
volumes  of  the  Montana  Reports  has  been  cited  by  this  Court, 
was  prepared  by  Mr.  Crane. 
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JUSTICES 


OF 


The  Supreme  Court  of  the  State  of  Montana, 


DURING  TUE  TIME  OF  THESE  KEPORTS. 


The  Hon.  Theo.  Brantly,  Chief  Justice. 

The  Hon.  William  H.  Hunt,^  i 

The  Hon.   William  T.   Pigott,  \    Associate  Justices. 

The  Hon.  R.  Lee  Word,  2         \ 


OFFICEliS  OF  THE  COURT. 
Cornelius  B.   Nolan,  Attorney  General. 
Henry  G.  Rickerts,  Clerk. 
Oliver  T.  Crane,  Marshal. 


1 .  Resignation  took  effect  June  4, 1900. 

2.  Qualified  June  4, 1900 
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DIRECTORY 

OF  THE 

Judicial  Districts  of  the  State  of  Montana. 


The  First  Judicial  District  embraces  the  County  of  Lewis 
and  Clarke.  District  Judges:  Hon.  Henby  C.  Smith,  Hel- 
ena; Hon.  James  M.  Clements,  Helena.  Officers:  Odell 
W.  McConnell,  Esq.,  County  Attorney,  Helena;  Finlay  Mc- 
Rea,  Clerk  of  the  District  Court,  Helena;  Jeff.  O'Connell, 
Sheriff,  Helena. 

The  Second  Judicial  District  embraces  the  County  of  Silver 
Bow.  District  Judges:  Hon.  William  Clancy,  Butte;  Hon. 
E.  W.  Hakney,  Butte;  Hon.  J.  B.  McClebnan,  Butte.  Offi- 
cers: Peter  Breen,  Esq.,  County  Attorney,  Butte;  Samuel  M. 
Roberts,  Clerk  of  the  District  Court,  Butte;  James  B.  Furey, 
Sheriff,  Butte. 

The  Third  Judicial  District  embraces  the  Counties  of  Deer 
Lodge,  Powell  and  Granite.  District  Judge:  Hon.  Welling 
Nafton,  Anaconda.  Officers,  Deer  Lodge  County:  John  H. 
Duffy,  Esq.,  County  Attorney,  Anaconda;  William  E.  Thomas, 
Clerk  of  the  District  Court,  Anaconda;  Jack  Conley,  Sheriff, 
Anaconda.  Officers,  Powell  County:  J.  M.  Simpson,  Esq., 
County  Attorney,  Deer  Lodge;  R.  Lee  Kelley,  Clerk  of  the 
District  Court,  Deer  Lodge;  John  McMahon,  Sheriff,  Deer 
Lodge.  Officers,  Granite  County:  David  M.  Durfee,  Esq., 
County  Attorney,  Philipsburg;  James  E.  Abbey,  Clerk  of 
the  District  Court,  Philipsburg;  George  Metcalf,  Sheriff, 
Philipsburg. 

The  Fourth  Judicial  District  embraces  the  Counties  of  Mis- 
soula and  Ravalli.     District  Judge,  Hon.   F.   C.   Websteb, 

(vll) 
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Missoula.  Officers,  Missoula  County:  C.  H.  Hall,  Esq., 
County  Attorney,  Missoula;  R.  W.  Kemp,  Clerk  of  the  Dis- 
trict Court,  Missoula;  C.  R.  Prescott,  Sheriff,  Missoula. 
Officers,  Ravalli  County:  W.  P.  Baker,  Esq.,  County  Attor- 
ney, Hamilton;  J.  F.  Cone,  Clerk  of  the  District  Court,  Ham- 
ilton; J.  D.  Watts,  Sheriff,  Hamilton. 

The  Fifth  Judicial  District  embraces  the  Counties  of  Beaver- 
head, Jefferson  and  Madison.  District  Judge,  Hon.  Mont- 
gomery H.  Parker,  Boulder.  Officers,  Beaverhead  County: 
Joseph  B.  Poindexter,  Esq.,  County  Attorney,  Dillon;  Geo. 
W.  French,  Clerk  of  the  District  Court,  Dillon;  Charles  H. 
Padley,  Sheriff,  Dillon.  Officers,  Jefferson  County:  J.  H. 
Murphy,  Esq.,  County  Attorney,  Boulder;  A.  J.  HoUoway, 
Clerk  of  the  District  Court,  Boulder;  Henry  L.  Sherlock, 
Sheriff,  Boulder.  Officers,  Madison  County:  M.  M.  Duncan, 
Esq.,  County  Attorney,  Virginia  City;  James  G.  Walker, 
Clerk  of  the  District  Court,  Virginia  City;  Charles  Hill, 
Sheriff,  Virginia  City. 

The  Sixth  Judicial  District  embraces  the  Counties  of  Park, 
Carbon  and  Sweet  Grass.  District  Judge,  Hon.  Frank 
Henry,  Livingston.  Officers,  Park  County:  Hugh  J.  Miller, 
Esq.,  County  Attorney,  Livingston;  Arthur  C.  Davis,  Jr., 
Clerk  of  the  District  Court,  Livingston;  Frank  Beley,  Sheriff, 
Livingston.  Officers,  Carbon  County:  L. .O.  Caswell,  Esq., 
County  Attornej^  Red  Lodge;  E.  E.  Esselstyn,  Clerk  of  the 
District  Court,  Red  Lodge;  W.  W.  Potter,  Sheriff,  Red 
Lodge.  Officers,  Sweet  Grass  County:  E.  M.  Hall,  Esq., 
County  Attorney,  Big  Timber;  Ben.  Mjelde,  Clerk  of  the 
District  Court,  Big  Timber;  Oscar  Fallang,  Sheriff,  Melville. 

The  Seventh  Judicial  District  embraces  the  Counties  of  Yel- 
lowstone, Caster,  Dawson  and  Rosebud.  District  Judge, 
Hon.  Charles  H.  Loud,  Miles  City.  Officers,  Yellowstone 
County:  Fred.  H.  Hathhorn,  Esq, ,  County  Attorney,  Billings; 
T.  A.  Williams,  Clerk  of  the  District  Court,  Billings;  (ieo. 
W.  Hubbard,  Sheriff,  Billings.  Officers,  Custer  County: 
James  H.  Johnston,  Esq.,  County  Attorney,  Miles  City; 
Alex.  T.  McAusland,  Clerk  of  the  District  Court,  Miles  City; 
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William  E.  Savage,  Sheriff,  Miles  City.  Officers,  Dawson 
County:  Thomas  C.  Holmes,  Esq.;  County  Attorney,  Glen- 
dive;  James  Rivenes,  Clerk  of  the  District  Court,  Glendive; 
John  Kennedy,  Sheriff,  Glendive.  Officers,  Rosebud  County: 
Fred.  L.  Gibson,  Esq.,  County  Attorney,  Forsyth;  James  B. 
Grierson,  Clerk  of  the  District  Court,  Forsyth;  Charles  Da- 
vis,  Sheriff,  Forsyth. 

The  Eighth  Judicial  District  embraces  the  County  of  Cas- 
cade. District  Judge,  Hon.  Jere  B.  Leslie,  Great  Falls. 
Officers:  Austin  C.  Gormley,  Esq.,  County  AUorney,  Great 
Falls;  John  Tathey,  Clerk  of  the  District  Court,  Great  Falls; 
H.  E.  Benner,  Sheriff,  Great  Falls. 

The  Ninth  Judicial  District  embraces  the  Counties  of  Galla- 
tin, Broadwater  and  Meagher.  District  Judge,  Hon.  Will- 
iam L.  HoLLOWAY,  Bozeman.  Officers,  Gallatin  County, 
(ieo.  D.  Pease,  Esq.,  County  Attorney,  Bozeman;  Charles  B. 
Anderson,  Cleik  of  the  District  Court,  Bozeman;  Thomas  J. 
Fowler,  Sheriff,  Bozeman.  Officers,  Broadwater  County: 
E.  H.  Goodman,  Esq.,  County  Attorney,  Townsend;  Fred. 
Bubser,  Clerk  of  the  District  Court,  Townsend;  G.  E.  Pool, 
Sheriff,  Townsend.  Officers,  Meagher  County:  Max  Water- 
man, Esq.,  County  Attorney,  White  Sulphur  Springs;  Baker 
W.  Badger,  Clerk  of  the  District  Court,  White  Sulphur 
Springs;  Charles  W.  Hill,  Sheriff,  White  Sulphur  Springs. 

The  Tenth  Judicial  District  embraces  the  County  of  Fergus. 
District  Judge,  Hon.  Edwin  K.  Cheadle,  Lewistown.  Offi- 
cers: O.  W^.  Belden,  Esq.,  County  Attorney,  Lewistown; 
Edmund  Wright,  Clerk  of  the  District  ("ourt,  Lewistown; 
Thomas  M.  Shaw,  Sheriff,  Lewistown. 

The  Eleventh  Judicial  District  embraces  the  Counties  of 
Flathead  and  Teton.  District  Judge,  Hon.  D.  F.  Smith, 
Kalispell.  Officers,  Flathead  County:  R.  L.  Oliver,  Escj., 
County  Attorney,  Kalispell;  James  K.  Lang,  Clerk  of  the 
District  Court,  Kalispell;  Thomas  C.  Hand,  Sheriff,  Kalis- 
pell. Officers,  Teton  County:  James  Sulgrove,  Esq.,  County 
Attorney,  Choteau;  Sterling  McDonald,  Clerk  of  the  District 
Court,  Choteau;  Geo.  C.  Taylor,  Sheriff,  Choteau. 
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The  Twelfth  Judicial  District  embraces  the  Counties  of 
Choteau  and  Valley.  District  Judge,  Hon.  Johk  W.  Tat- 
TAN,  Fort  Benton.  Officers,  Choteau  County:  Charles  N. 
Pray,  Esq.,  County  Attorney,  Fort  Benton;  Charles  H.  Boyle, 
Clerk  of  the  District  Court,  Fort  Benton;  Thomas  Clary, 
Sheriflf,  Fort  Benton.  Officers,  Valley  County:  John  J. 
Kerr,  Esq.,  County  Attorney,  Glasgow;  John  Survant,  Clerk 
of  the  District  Court,  Malta;  Walter  S.  Griffith,  Sheriff, 
Glasgow. 
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CORRECTIONS  AND  ERRATA. 


Page  272  line  11,  read  ''seized"  instead  of  ''siezed. " 

Page  442  line  21,  omit  the  words  <'of"  and  "as." 

Page  446  line  15,  read   < 'conformably"   instead  of    "con- 
formable. ' ' 

Page  449  last  line,  omit  the  word  "so." 

Page  454  line  23,  read  1942  instead  of  1492. 
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Amendments  to  the  Rules  of  the  Supreme  Court. 


The  Court  now  here  orders  that:  Rule  II  of  the  Rules  of 
this  Court  be  and  is  amended  by  adding  thereto  the  following 
additional  subdivisions,  to- wit: 

"3.  Applications  for  writs  of  review  shall  set  out  copies 
of  the  judgments  or  orders  sought  to  be  annulled  or  modified. 

^'4.  In  all  proceedings  and  actions  commenced  in  this 
Court  originally  the  plaintiff  shall  file  his  application  with  the 
clerk  of  this  Court  prior  to  its  presentation. 

^^5.  In  all  proceedings  and  actions  commenced  in  this 
Court  originally  each  party  shall  file  with  the  clerk  of  this 
Court,  at  or  before  the  time  set  for  final  hearing,  seven  copies 
of  the  brief  of  his  argument,  containing  a  recital  of  the  facts 
and  exhibiting  a  clear  statement  and  orderly  arrangement  of 
the  points  of  law  to  be  discussed  and  the  authorities  relied 
upon  in  support  of  each  point.  Said  brief  shall  be  printed  in 
conformity  to  the  requirements  of  Subdivision  1  of  Rule  X 
of  this  Court,  unless,  upon  application  and  for  good  cause 
shown,  the  Court  order  otherwise.  A  failure  to  comply  with 
the  requirements  of  this  subdivision  may  result  in  a  dismissal 

of  the  proceedings  or  action,  or  a  refusal  to  hear  the  party  in 

default 

'*6.     Unless  otherwise  ordered,  the  hearing  of  an  original 

proceeding  or  action  will  not  be  had  on  the  return  day.   After 

issue  joined,  the  Court  will,  on  motion  of  either  party,  advance 

the  cause  or  appoint  a  time  for  the  hearing;    but  if  no  such 

motion  be  interposed,  the  cause  will  stand  for  hearing  in  its 

chronological  order. 
''7.     Applications  to  this  Court  for  writs  or  orders  must 

be  presented  by  the  parties  in  person,  or  by  counsel,  and  in 

(xill) 
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open  court;  under  no  circumstances  will  the  Court  entertain 
such  applications  when  made  through  the  medium  of  the  clerk; 
— provided,  always,  that  motions  to  advance,  to  reinstate,  to 
dismiss,  to  affirm,  to  modify,  to  strike  out,  to  tax  or  to  allow 
costs,  to  quash,  for  rehearings,  to  correct  the  transcript,  mo- 
tions based  upon  suggestions  of  diminution  of  the  record, 
motions  for  substitution  of  parties,  and  motions  touching  the 
time  of  filing  or  serving  briefs,  may  be  presented  by  filing 
the  same  with  the  clerk,  and  will  be  considered  in  regular 
order. ' ' 

It  is  further  ordered  that  the  Rules  of  this  Court  be  and 
are  amended  by  the  addition  thereto  of  a  rule  designated  as 
Rule  X Villa,  as  follows: 

''RULE  XVIIIa-J'UDGMENT  BOOK. 

<'The  clerk  of  the  Court  shall  keep  a  book  to  be  known  as 
the  'Judgment  Book,'  in  which  he  shall  enter  at  large  all 
judgments  hereafter  rendered  in  actions  and  proceedings 
originally  instituted  in  this  Court." 

These  rules  shall  be  in  force  on  and  after  the  first  day  of 
December,  1900. 

Promulgated  October  23,  1900. 
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CASES     DETERMINED 


IN    THE 


SUPREME  COURT 


AT  THE 


MARCH  TERM,   1900. 


present: 
The  Hon.  Theo.  Bbantlt,  Chief  Justice. 

The  Hon.  William  H.  Hunt,     ) 

V  Associate  Justices. 
The  Hon.  William  T.  Pigott,   j 


STATE  EX  REL.  SHIELDS  et  al.,  Relators,  v.  SECOND 

JUDICIAL  DISTRICT  COURT  et  al., 

Respondents. 

[No.  1,490] 
[Submitted  Febraary  2. 1900.    Decided  March  12, 19G0.] 

Execfuior — Lease  of*  Decedent^ %  Lands — Authority  of  Court — 
Order — Modification — Revocation — Petition. 

1.  Under  Code  of  ClTil  Procedure,  Sections  2720, 2722,  tbe  district  court  has  authority 
to  enter  an  order  directing  an  executor  to  make  a  lease  of  his  decedent's  lands  for 
the  term  and  the  rental  and  to  the  parties  specified  in  the  order. 

2.  Under  Code  of  CiTli  Procedure,  Sections  2720, 2722,  after  the  district  court  has  made 
an  order  directing  an  executor  to  make  a  particular  lease  specified  in  the  order,  no 
discretion  Is  left  to  the  executor;  the  duty  Is  obligatory  upon  him  to  carry  out  the 
order  of  the  court  according  to  its  terms. 
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8.  Under  Code  Of  Civil  Procedure,  Sections  2720,  2722,  the  district  court  has  power  to 
modify  an  order,  preyiously  inade,  as  to  amount  of  rental,  where  the  executor  and 
the  lessees  have  agreed  to  the  modification. 

4.  Under  Code  of  Clyil  Procedure,  Sections  2720, 2722,  the  court  has  no  power,  against 
the  objection  of  the  person  designated  in  an  order  as  the  lessee,  to  revoke  an  order 
directing  the  executor  to  lease  land  to  such  person  at  a  fixed  rental,  where  he  has 
accepted  and  compiled  with  the  conditions  of  the  order,  though  the  executor  baa 
subseqaently  had  a  more  favorable  offer. 

5.  Code  Civil  Procedure,  Sections  2720,  2722,  provides  that  when  It  appears  to  the  court 
by  a  verified  petition  that  it  is  for  the  best  interests  of  the  decedent's  estate  to  lease 
its  lands,  the  court  may  authorize  the  executor  to  lease  the  same.  One  B.,  who  has 
acted  as  spokesman  for  himself  and  others  In  negotiating  with  the  executor  for  the 
lease  of  decedent's  lands,  after  the  court  had  made  an  order  authorizing  the  execut- 
or to  execute  the  lease  to  him  and  his  associates,  withdrew  his  application  without 
the  knowledge  of  his  associates,  and  the  court,  on  a  stipulation  entered  Into  between 
B.  and  the  executor,  made  an  order  permitting  the  withdrawal  of  the  offer  to  lease 
and  the  security  filed  for  the  performance  of  the  terms  thereof.  Held,  that  a  subse- 
quent order,  directing  the  executor  to  execute  a  lease  to  B's.  associates,  while  the 
order  withdrawing  the  proposal  was  unrevoked,  and  no  new  petition  was  filed,  was 
unauthorized  and  void. 

6.  Under  Code  of  Civil  Procedure,  Sections  2720, 2722,  upon  an  application  for  leave  to 
execute  a  lease  to  K.,  the  district  court  cannot  grant  a  lease  to  other  parties  who  are 
not  before  it. 

7.  Under  Code  of  Civil  Procedure,  Sections  2720,  2722,  the  district  court  cannot,  of  its 
own  motion,  without  any  application,  or  notice,  or  hearing,  grant  a  lease  to  any  per- 
son making  it  known  that  a  lease  is  desired. 

8.  The  power  of  the  district  court,  when  sitting  in  probate  matters,  is  limited  by  the 
provisions  of  the  statute  from  whence  such  power  is  derived. 

9.  Code  Civil  Procedure,  Section  2720,  provides  tliat  the  court  or  Judge  may  authorize 
an  executor  to  lease  his  decedent's  lands  on  it  beUig  made  to  appear  by  a  verified 
petition  filed  that  it  is  for  the  best  interests  of  the  estate  so  to  do;  and  Section  2722, 
Subdivision  6,  provides  that  no  omission,  error,  or  irregularity  in  the  proceedings  to 
secure  an  order,  authorizing  an  executor  to  lease  his  decedent's  lands  shall  invali- 
date the  same,  or  the  lease  made  in  pursuance  thereof.  Held,  that  the  latter  pro- 
vision does  not  dispense  with  the  necessity  of  a  verified  petition  by  some  authorized 
person,  and  notice  to  all  parties  mterested,  and  an  order  made  without  such  formal- 
ities is  void. 

Application  in  the  name  of  the  State  of  Montana,  on  the 
relation  of  Daniel  Shields  and  another,  as  executors  of  the  es- 
tate of  James  Tuohy,  for  a  writ  of  certi'Orari  to  annul  an  or- 
der made  by  the  district  court  of  the  Second  judicial  district. 
Order  annulled. 

Statement  of  the  Case. 

Application  for  writ  of  certiorari  to  annul  an  order  made 
by  the  district  court  of  the  Second  judicial  district  directing 
Cyril  Pauwelyn,  as  executor  of  the  last  will  and  testament  of 
James  Tuohy,  deceased,  to  execute  a  lease  to  D.  J.  Ryan  and 
C.  J.  McSherry  of  certain  mining  property  belonging  to  the 
testator's  estate. 
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From  the  affidavit  and  the  record  certified  up  from  the  dis- 
trict court  the  following  facts  appear:  Cyril  Pauwelyn,  one 
of  the  applicants  for  the  writ,  is  the  duly-appointed  executor 
of  the  last  will  of  James  Tuohy,  deceased,  and  is  acting  as 
such  under  the  jurisdiction  of  the  said  court  and  the  Honor- 
able Judge  Lindsay,  one  of  the  judges  thereof.  On  February 
28,  1899,  the  executor  filed  his  verified  petition  in  said  court, 
asking  that  an  order  be  made  permitting  him  to  lease  the 
property  to  John  Britt,  C.  J.  McSherry,  and  D.  J.  Ryan  for 
the  term  of  two  years;  and  also  to  authorize  him  to  grant  the 
lessees  an  option  to  purchase  the  property  for  the  sum  of 
$60,000  at  any  time  during  the  term  of  the  lease.  The  peti- 
tion sets  forth  all  the  matters  required  by  law  to  be  contained 
herein,  including  the  terms  and  conditions  of  the  lease.  The 
rental  is  stated  as  agreed  upon  at  <<20  per  cent,  of  the  net 
smelter  returns  of  all  ores  extracted  and  taken  from  the  said 
premises,''  the  lessees  to  render  monthly  account  thereof. 
On  March  22,  1899,  after  due  publication  of  notice,  a  hear- 
ing was  had.  Thereupon  an  order  was  made  and  entered  au- 
thorizing the  lease  as  prayed  for,  but  denying  the  requeBt  for 
permission  to  the  executor  to  grant  the  lessees  an  option  to 
purchase.  The  formal  order  was  entered  on  March  25th.  It 
set  forth  specifically  the  terms  and  conditions  of  the  lease,  and 
fixed  the  rental  to  be  paid  at  the  rate  stated  in  the  petition  as 
agreed  upon  between  the  parties,  leaving  no  option  to  the  ex- 
ecutor to  accept  any  greater  rate  if  he  could  obtain  it.  On 
March  30th  the  executor  filed  another  petition,  reciting  the  pro- 
ceedings i;inder  his  former  petition,  and  the  order  m|ide  in  pur- 
suance thereof.  It  then  proceeded  to  show  that  subsequent  to 
the  date  of  this  order  the  executor  had  received  an  offer  from 
other  parties,  who  proposed  to  take  a  lease  upon  the  same 
terms  as  Britt,  McSherry,  and  Ryan  had  offered  to  do,  with 
the  additional  stipulations  that  they  would  pay  the  executor 
$500  in  cash  as  a  bonus;  that  they  would  pay  as  rental  25  per 
cent,  of  the  net  smelter  returns  from  ores  extracted;  and  that 
they  would  give  security  for  the  performance  of  certain  devel- 
opment work — involving  an  expenditure  of  $3,000 — required 
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by  the  lease  authorized  by  the  original  order.  The  court  was 
asked  to  revoke  the  former  order,  and,  as  the  lease  authorized 
therein  had  not  been  executed,  to  permit  the  executor  to  ac- 
cept the  offer  set  forth  in  the  second  petition.  This  petition 
was  heard,  after  notice  to  Britt,  McSherry,  and  Ryan,  and 
on  April  17th  an  order  was  made  in  which  the  court  refused 
to  revoke  the  former  order  **at  present."  The  executor  was 
directed  to  ascertain  from  Britt,  McSherry,  and  Ryan  if  they 
would  meet  the  more  favorable  terms  set  forth  in  the  peti- 
tion, and  to  report  their  wishes  to  the  court.  The  order  also 
stated  that,  if  they  would  meet  these  terms,  the  lease  would 
be  ordered  made  to  them.  At  this  point  the  record  is  some- 
what  obscure,  but  it  is  admitted  that  the  facts  are  that  it  was 
reported  to  the  court  that  Britt,  McSherry,  and  Ryan  would 
accept  the  more  favorable  terms  mentioned  by  the  executor 
in  the  petition  of  March  30th,  and  were  willing  that  the  orig- 
inal order  of  March  25th  be  modified  accordingly.  On 
April  19th  another  order  was  made  and  entered,  which, 
after  reciting  all  the  former  proceedings,  modified 
the  order  of  March  25th,  and  directed  the 
lease  to  be  executed  in  conformity  with  the  new 
arrangement.  This  order  fixed  the  rental  at  25  per  cent,  of 
the  net  smelter  returns  from  the  ores  extracted  from  the 
property,  leaving  the  executor  no  option  to  accept  any  other 
offer.  On  April  29th  the  court  ordered  a  citation  to  issue  to 
the  executor  directing  him  to  appear  before  the  court  on  May 
6th  to  show  cause  why  the  lease  had  not  been  executed  to 
Britt,  McSherry,  and  Ryan,  as  theretofore  directed.  At  the 
date  fixed  in  the  citation  the  executor  appeared,  and  filed  an 
answer  to  the  citation,  giving  as  a  reason  for  his  failure  to 
act  under  the  order  of  April  19th  that  neither  Britt,  nor  Mc- 
Sherry, nor  Ryan,  nor  any  one  for  them,  had  tendered  to  him 
the  sum  of  $500  bonus;  that  no  one  for  them  had  tendered 
any  bond  to  guaranty  the  expenditure  of  the  $3,000  in  devel- 
opment work,  as  required  by  the  order  of  April  19th;  that  on 
the  evening  of  April  19th,  after  the  order  was  made,  he  re- 
ceived an  offer  of  a  bonus  of  $1,000   for  the  lease  with  the 
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same  terms  as  those  provided  for  in  the  order  of  that  day; 
and  that  he  deemed  it  his  duty  to  accept  this  last  offer.  Be- 
fore the  hearing  under  the  citation,  Britt,  McSherry,  and 
Ryan  complied  with  the  order  of  April  19th,  by  depositing  in 
the  hands  of  the  clerk  of  the  court  the  sum  of  $500,  and  a 
bond  in  the  sum  of  $6,000  to  guaranty  the  expenditure  of  the 
$3,000  in  development  work.  In  the  meantime,  and  on  April 
24th,  the  executor  had  filed  a  petition,  again  reciting  the  his- 
tory of  the  proceedings,  showing  to  the  court  the  facts  touch- 
ing this  last  offer,  and  asking  that  he  be  permitted  to  execute 
a  lease  upon  the  property  involved  to  the  parties  making  the 
last  offer  at  a  minimum  rental  to  be  fixed  by  the  court.  This 
petition  the  court  refused  to  entertain.  On  April  26th,  Dan- 
iel Shields,  the  other  relator  herein,  filed  his  petition  as  a 
creditor  of  the  estate,  alleging  the  same  facts  as  those  stated 
in  the  petition  of  the  executor,  and  asking  for  the  same  re- 
lief as  that  demanded  in  the  executor's  last  petition.  This 
was  set  for  hearing  at  the  time  fixed  for  the  hearing  under 
the  citation.  A  hearing  was  had,  and  on  JSIay  8th  the  execut- 
or was  directed  to  execute  the  lease  to  Britt,  McSherry,  and 
Ryan,  notwithstanding  the  matters  set  forth  in  the  answer  to 
the  citation.  The  questions  presented  by  the  petition  of 
Shields  were  taken  under  advisement.  On  May  13th  the  court 
entered  an  order  denying  the  petition  of  Shields. 

On  May  16,  1899,  a  stipulation  was  filed  in  the  proceeding 
by  the  attorneys  for  the  executor  and  Britt,  by  the  terms  of 
which  Britt  was  permitted  to  withdraw  from  the  hands  of  the 
clerk  the  bonus  of  $600,  and  the  bond  to  guaranty  the  devel- 
opment work,  and  all  proposals  theretofore  made  for  a  lease 
in  behalf  of  himself,  McSherry,  and  Ryan.  On  May  20th  an 
order  was  made  by  the  court  permitting  this  stipulation  to  be 
carried  out,  and  it  was  done.  Thereafter,  on  May  29th,  the 
executor  filed  another  petition  reciting  all  the  former  pro- 
ceedings in  connection  with  the  lease  and  the  withdrawal  by 
Britt  of  the  deposit  of  the  money  and  bond  in  acceptance 
thereof  under  the  orders  of  April  19th  and  May  8th,  and  ask- 
ing permission  of  the  court  to  lease  the  property  to  one  Silas 
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F.  King  upon  the  terms  offered  on  April  19th,  and  set  forth 
m  the  petition  presented  by  the  executor  on  April  24th  and  in 
that  of  Shields  on  April  26th.  To  this  petition  objection  was 
made  by  McSherry  and  Ryan,  they  averring  that  Britt  was 
not  authorized  by  them  to  withdraw  the  bond  and  bonus  de- 
posited by  him  for  himself  and  them  in  acceptance  of  the  lease 
ordered  made  to  him  and  them  under  the  order  of  April  19tli, 
and  affirmed  by  the  order  of  May  8th;  that  his  action  in  with- 
drawing these  by  stipulation  was  a  fraud  upon  themselves, 
and  prejudicial  to  their  rights;  that,  as  soon  as  they  ascertain- 
ed what  had  been  done,  and  on  May  — ,  1899,  they  had  de- 
posited with  the  clerk  $500,  and  a  good  and  sufficient  bond, 
as  required  by  the  order  of  April  19th;  and  that  they  should 
be  permitted  to  have  the  lease  notwithstanding  the  unauthor- 
ized action  of  their  associate  Britt.  On  June  10th,  after  a 
hearing  upon  this  last  petition  and  the  objections  thereto  by 
McSherry  and  Ryao,  and  without  any  other  or  further  notice 
than  that  given  upon  the  filing  of  the  petition  of  the  executor 
on  February  28th,  the  court  entered  an  order  denying  the  pe- 
tition of  the  executor  and  uustaining  the  contention  and  claim 
of  McSherry  and  Ryan.  This  order  directed  the  executor  to 
execute  the  lease  to  McSherry  and  Ryan  under  the  order  of 
April  19th,  leaving  the  order  of  May  20th  in  full  force  and 
effect,  unchanged  and  unmodified.  It  further  appears  from 
the  record  that  Britt,  so  far  as  he  was  connected  with  the 
proceedings  herein,  was  acting  in  his  own  behalf  and  as  the 
spokesman  for  McSherry  and  Ryan.  It  is  not  disclosed 
whether  any  proof  was  heard  by  the  court  under  the  petition 
of  May  29th  and  the  objections  thereto  by  McSherry  and 
Ryan. 

Mr.  F.  E.   Corhett,  Mr.    H.   Lowndes  Maury^  and  Mr,  «/. 
ir  Cotter^  for  Relators. 

Mr,   DeGay  Stivers^  and  Mr,  William  I.   Lippincott^  for 
Respondents. 

MR.  CHIEF  JUSTICE  BRANTLY,  after   stating  the  case, 
delivered  the  opinion  of  the  Court. 
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The  contentions  made  by  counsel  require  an  answer  to  two 
questions: 

(1)  Was  the  order  of  April  19th  in  excess  of  the  jurisdic- 
tion of  the  district  court  for  the  reason  that  it  named  a  fixed 
rental  to  be  paid  by  Britt,  'McSherry  and  Ryan? 

(2)  Was  the  order  of  June  10th  void  by  reason  of  the 
stipulation  filed  in  the  proceeding  on  May  16th,  and  the  order 
made  in  pursuance  thereof  on  May  20th,  authorizing  Britt  to 
withdraw  the  acceptance  of  the  lease  by  him  for  himself  and 
associates  with  all  proposals  for  a  lease? 

1.  The  power  of  the  district  court  to  authorize  an  admin- 
istrator or  executor  to  lease  the  real  estate,  or  any  part  of  it, 
in  his  hands  for  the  purpose  of  administration,  is  derived  from 
the  Code  of  Civil  Procedure,  Sees.  2720,  2722.  Section  2720 
provides: 

*« Whenever  it  appears  to  the  court  or  judge,  to  be  for  the 
advantage  of  the  estate  to  raise  money  by  mortgage  of  the 
real  property  of  the  decedent,  or  any  part  thereof,  or  to 
make  a  lease  of  said  realty,  or  any  part  thereof,  the  court 
^  or  judge,  as  often  as  occasion  therefor  shall  arise  in  the  ad- 
ministration of  any  estate,  may,  on  a  petition,  notice  and 
hearing  as  provided  for  in  this  article,  authorize,  empower 
and  direct  the  executor  or  administrator  to  mortgage  or  lease 
such  real  estate  or  any  part  thereof." 

The  mode  of  procedure  is  provided  in  section  2722.  The 
portions  of  it  requiring  notice  here  are  the  following: 

<'To  obtain  an  order  to  lease  the  realty,  the  proceedings  to 
be  taken  and  the  effect  thereof  shall  be  as  follows: 

*'(1)  The  executor,  administrator,  or  any  person  interested 
in  the  estate,  may  file  a  verified  petition  showing:  the  advant- 
age or  advantages  that  may  accrue  to  the  estate  from  giving 
a  lease;  a  general  description  of  the  property  proposed  to  be 
leased;  the  term,  rental  and  general  conditions  of  the  proposed 
lease;  and  the  names  of  the  legatees  and  devisees,  if  any,  and 
of  the  heirs  of  the  deceased,  so  far  as  known  to  the  peti- 
tioner.    *     *     * 

<*(4)     At  the  time  and  place  appointed  in  the  order  to  show 
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cause,  or  at  such  other  time  and  place  to  which  the  hearing 
may  be  postponed,  the  court  or  judge  having  first  received  sat- 
isfactory proof  of  personal  service  or  publication  of  the  order 
to  show  cause,  must  proceed  to  hear  the  petition  and  any  ob- 
jections that  may  be  filed  or  presented  thereto.  Upon  such 
hearing  witnesses  may  be  compelled  to  attend  and  testify  in 
the  same  manner  and  with  like  effect  as  in  other  cases,  and 
the  court  or  judge  may,  in  its  or  his  discretion,  appoint  one 
or  more,  not  exceeding  three,  disinterested  persons  to  appraise 
the  rental  value  of  the  premises,  and  direct  that  a  reasonable 
compensation  for  their  services,  not  to  exceed  five  dollars  per 
day,  to  he  paid  by  the  estate.  If,  after  a  full  hearing,  the 
court  or  judge  is  satisfied  that  it  will  be  for  the  advantage  of 
the  estate  to  lease  the  whole  or  any  portion  of  the  real  estate, 
an  order  must  be  made  authorizing,  empowering  and  directing 
the  executor  or  administrator  to  make  such  lease.  The  order 
may  prescribe  the  minimum  rental  to  be  received  for  the 
premises,  and  the  period  of  the  lease,  which  must  in  no  case 
be  longer  than  tor  five  years,  and  may  prescribe  the  other 
terms  and  conditions  of  such  lease. 

''(5)  After  the  making  of  the  order  to  lease,  the  executor 
or  administrator  must  execute,  acknowledge  and  deliver  a 
lease  of  the  premises,  for  the  rent,  and  period,  and  with  the 
conditions  specified  in  the  order,  setting  forth  in  the  lease  that 
it  is  made  by  authority  of  the  order,  and  giving  the  date  of 
such  order.  A  certified  copy  of  the  order  shall  be  recorded 
in  the  office  of  the  county  clerk  of  every  county  m  which  the 
leased  land  or  any  portion  thereof  lies. 

<<(6)  Every  lease  so  made  shall  be  effectual  to  demise  and 
let,  at  the  rent,  for  the  term,  and  upon  the  conditions  pre- 
scribed therein,  the  premises  described  therein.  Jurisdiction 
of  the  court  to  administer  the  decedent's  estate  shall  be  effect- 
ual to  vest  such  court  and  judge  with  jurisdiction  to  make  the 
order  for  the  lease,  and  such  jurisdiction  shall  conclusively 
inure  to  the  benefit  of  the  lessee,  his  heirs  and  assigns.  No 
omission,  error  or  irregularity  in  the  proceedings  impairs  or 
invalidates  the  same,  or  the  lease  made  in  pursuance  thereof. '  ^ 
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Subdivisions  2  and  3  contain  provisions  touching  the  form 
and  contents  of  the  notice  to  be  pven,  and  the  time  and  mode 
of  service.  It  is  not  necessary  to  examine  these  matters  fur- 
ther than  to  note  the  requirement  that  the  notice  must  contain 
mention  of  the  term  and  rental  contemplated  by  the  proposed 
lease.  There  is  no  question  here  but  that  there  was  proper 
notice  of  the  original  application.  The  contention  is  made  by 
counsel  for  the  relators  that  the  order  of  April  19th  was  in 
excess  of  jurisdiction,  for  the  reason  that  the  court  or  judge 
could  not,  under  the  foregoing  provisions  of  the  statute,  fix 
at  a  specific  sum  or  rate  the  rental  to  be  paid  by  the  lessees. 
The  provision  contained  in  the  last  sentence  of  subdivision  4, 
they  say,  requires  a  minimum  to  be  fixed,  so  that  it  may  be 
left  to  the  discretion  of  the  executor  or  administrator  to  se- 
cure a  greater  sum  or  rate,  if  he  can.  It  therefore  follows, 
also,  they  insist,  that  the  court  or  judge  should  not,  in  the 
order,  name  the  lessee  or  lessees,  but  the  lepresentative  of 
the  estate  should  be  left  unrestricted  in  the  exercise  of  his 
discretion,  except  as  to  the  length  of  the  term,  the  minimum 
rental,  and  the  other  terms  and  conditions  of  the  lease;  so 
that  he  may  be  free  to  accept  or  reject  offers  from  persons 
who  may  not  be  known  as  desiring  a  lease  at  the  time  the  or- 
der is  made.  In  short,  their  contention  is  that  the  power  of 
the  court  or  judge  is  exhausted  when  the  order  is  made  per- 
mitting a  lease  at  a  minimum  rental  upon  suitable  conditions. 
The  executor  or  administrator  will  then  be  free  to  carry  out 
the  order  when,  'in  his  discretion,  a  suitable  offer  has  been 
made.  If  this  or^er  was  without  jurisdiction,  the  conclusion 
must  be  that  the  order  of  June  10th  was  void,  since  it  was 
founded  upon  the  former  order,  without  reference  to  the  con- 
ditions existing  on  June  10th.  It  is  clear  that  this  contention 
cannot  be  sustained.  The  provisions  of  subdivision  1,  supra^ 
clearly  contemplate  a  case  where  the  executor  or  administrator 
has  already  exercised  his  discretion,  and  made  all  the  arrange- 
ments and  agreements  with  some  particular  person  or  persons 
for  a  lease,  subject  to  the  order  of  the  court  or  judge,  and 
presents  his  petition  asking  for  authority   to  carry  out  the 
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arrangement.  For  if,  after  a  bearing  upon  proper  notice,  as 
provided  in  subdivision  4,  tbis  officer's  acts  are  approved,  and 
it  is  found  to  the  advantage  of  the  estate  to  make  the  lease, 
('an  order  must  be  made  authorizing  and  directing  the  execu- 
tor or  administrator  to  make  such  lease;"  that  is,  the  lease 
asked  for  in  the  petition,  and  mentioned  in  the  notice  as  con- 
taining a  fixed  rental,  a  specified  term,  and  certain  conditions. 
After  the  order  is  made,  ''the  executor  or  administrator  must 
execute,  acknowledge  and  deliver  a  lease  of  the  premises  for 
the  rent  and  period  and  with  the  conditions  specified  in  the 
order."  The  lease  shall  also  give  the  date  of  the  order,  and 
state  that  it  is  made  under  the  authority  thereof.  (Subdivis- 
ion 5.)  Furthermore,  "every  lease  so  made  shall  be  effectual 
to  demise  and  let,"  etc.,  and  the  jurisdiction  of  the  court  or 
judge  to  make  the  order  ''shall  conclusively  inure  to  the  bene- 
fit of  the  lessee,  his  heirs  and  assigns."  (Subdivision  6.)  All 
these  provisions  taken  together  seem  clearly  to  have  in  view 
the  idea  that  at  the  end  of  the  proceedings,  and  after  the  order 
is  made,  there  is  nothing  left  for  the  representative  of  the 
estate  to  do  but  carry  out  the  order  according  to  its  terms. 
ThiR  duty  is  obligatory  upon  him.  No  discretion  is  left.  To 
all  intents  and  purposes  the  lease  is  the  act  of  the  court  or  its 
judge,  and  the  executor  or  administrator  becomes  but  the 
agent,  without  discretion,  to  execute  it.  For  it  cannot  be  ad- 
mitted that  it  is  not  the  duty  of  the  court  or  judge  to  inquire 
into  the  responsibility,  both  moral  and  financial,  of  the  lessee, 
and  the  prospect  that  the  promised  rent  wilt  be  paid,  and  the 
other  conditions  of  the  lease  carried  out. «  Contrary  to  the 
contention  of  counsel,  the  provision  contained  in  the  last  sen- 
tence of  subdivision  4  is  in  full  accord  with  these  ideas. 
Clearly,  this  has  reference  to  a  case  where  the  court  or  judge 
disapproves,  or  does  not  entirely  approve,  of  what  the  repre- 
sentative has  proposed,  or  where  it  is  deemed  advisable  to  in- 
sert other  conditions  and  agreements  in  the  contract,  the  bet- 
ter to  guard  the  interests  of  the  estate  and  to  meet  contingen- 
cies likely  to  arise  during  the  term.  It  may  be  advisable  to 
require  security  for  the  faithful  performance  of  the  conditions 
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of  the  lease,  and  the  lease  may  be  conditioned  upon  the  fur* 
nishing  of  this.  There  may  be  circumstances  indicating  that 
rents  will  fluctuate  during  the  term.  It  might  be  desirable  to 
direct  the  lease  to  be  conditioned  to  meet  this  contingency. 
In  the  exercise  of  a  sound  discretion  this  could  be  done.  By 
fixing  a  rental  for  the  time  being  with  provisions  for  the  pay- 
ment of  a  greater  or  less  amount  upon  the  happening  of  cer- 
tain contingencies,  but  never  a  less  amount  than  a  specified 
minimum,  the  estate  would  be  assured  a  revenue  at  no  time 
less  than  that  produced  by  the  minimum  rate,  and  would  profit 
by  an  increase  in  values.  This  provision  seems  peculiarly  ap- 
plicable to  .the  conditions  arising  in  a  state  like  ours,  in  which 
property  interests  often  depend  upon  mining  enterprises,  and 
rents  and  values  are  subject  to  frequent  and  violent  fluctua- 
tions. Especially  applicable  is  it  to  a  case  like  the  present. 
where  the  only  property  belonging  to  the  estate  consists  of 
mineo,  which,  from  their  situation  and  surroundings,  are 
probably  of  great  value,  and  it  is  desirable  to  save  them  to 
the  estate,  and  at  the  same  time  meet  the  demand  of  its  cred- 
itors. All  the  provisions  of  subdivision  4,  supra,  clearly  have 
to  do  with  the  powers  and  duties  of  the  court  or  judge,  and 
have  no  reference  to  those  appertaining  to  the  executor  or 
administrator.  The  addition  of  the  last  provision  to  this  sub- 
division can  only  be  regarded  as  a  more  specific  definition  of 
the  discretionary  powers  vested  in  the  court  or  judge. 

We  do  not  think  the  statute  as  a  whole  contemplates  leav- 
ing any  of  the  substantial  conditions  or  agreements  in  the  lease 
to  the  final  discretion  of  the  representative.  Certainly,  the 
provisions  of  subdivision  4  do  not.  The  minimum  rental  which 
a  court  might  fix  in  a  particular  case  would  depend  upon  con- 
ditions enumerated  in  the  lease,  and  the  determination  of  them 
would  be  entirely  without  the  discretion  of  the  representative. 

In  making  the  order  of  March  25th  the  district  court  was 
clearly  within  its  lawful  powers.  So  it  was  within  its  discre- 
tion to  make  the  order  of  April  19th,  modifying  its  former 
order,  the  lessees  and  executor  having  agreed  to  the  modifica- 
tion.    It  was  also  its  duty  to  refuse  to  revoke  this  order  with- 
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out  the  consent  of  the  lesseoB after  they  had  accepted  its  terms 
and  complied  with  them  on  their  part.  After  this  had  been 
done,  the  court  had  no  authority  to  revoke  it  upon  the  facts 
disclosed  in  the  record  upon  the  filing  of  the  petition  of  April 
24th. 

2.  The  order  made  on  June  10th  directing  the  executor  to 
execute  the  lease  to  McSherry  and  Ryan  was  without  jurisdic- 
tion and  void.  Throughout  the  proceedings  looking  to  the 
making  of  the  lease  Britt  was  the  representative  of  himself 
and  his  associates.  He  accepted  the  terms  of  the  original  or- 
der, and  also  of  the  order  of  April  19th,  and  complied  with 
the  terms  of  the  latter  by  paying  down  the  |500.  bonus,  and 
furnishing  the  required  bond.  Thereupon,  and  before  the' 
order  had  been  carried  out,  moved  by  considerations  not  dis- 
closed by  the  record,  he  stipulated  with  the  executor  for  a 
release  from  the  agreement,  and  the  court  confirmed  that 
stipulation.  He  then  withdrew  the  money  and  bond  from  the 
hands  of  the  clerk,  and  also  all  proposals  theretofore  made  to 
the  executor  for  a  lease.  This  left  the  matter  in  the  same 
position  as  it  was  before  the  original  application  was  made  by 
the  executor.  If  the  release  was  proper,  there  was  at  the 
date  of  the  order  nothing  before  the  court  but  the  application 
for  permission  to  lease  to  Silas  F.  King.  If  the  release  was 
not  proper,  still  the  executor  was  not  in  a  position  to  carry 
out  the  order  of  April  19th  as  long  as  the  order  of  May  20th 
remained  unchanged.  As  the  latter  stood,  it  virtually  revoked 
the  former  order,  and  the  court,  in  making  the  order  of  June 
10th  under  this  condition  of  the  record,  did  so  in  the  absence 
of  any  application  before  it  upon  which  this  latter  order  was 
based.  For  it  cannot  be  claimed  that  upon  an  application  for 
leave  to  execute  a  lease  to  Silas  F.  King  the  court  would  grant 
a  lease  to  other  parties  who  were  not  before  it.  McSherry 
and  Ryan  were  not  there  asking  for  a  lease,  but  were  object- 
ing to  the  application  on  behalf  of  King.  They  had  no  one 
petitioning  for  them.  They  were  not  interested  in  the  estate, 
and  could  not  make  any  application  on  its  behalf.  If  they  had 
been  defrauded  of  their  rights  by  their  associate,  they  should 
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haye  applied  to  the  court  to  have  the  order  of  May  20th  set 
aside.  In  this  way  only  could  they  be  heard,  if  they  could 
be  heard  at  all.  If  the  court  could  grant  them  a  lease  under 
these  circumstances,  then  it  could,  of  its  own  motion,  without 
any  application  or  notice,  or  hearing,  grant  a  lease  to  any 
person  making  it  known  that  a  lease  was  desired.  This  the 
court  could  not  do.  Its  power  when  sitting  in  probate  mat- 
ters is  derived  from  the  statute,  and  it  cannot  go  beyond  the 
provisions  of  the  statute.  {State  ex  rel.  BartUtt  v.  Second 
JudicM  DUtrict  Court,  18  Mont.  481,  46  Pac.  25.9;  In  re 
Higgina'  Estate,  15  Mont.  474,  39  Pac.  506,  28  L.  R.  A. 
116.)  Jurisdiction  over  the  estate,  and  the  power  arising 
therefrom  to  make  the  order  for  a  lease,  inure  to  the  benefit 
of  the  lessee  only  when  they  have  been  invoked  by  proper  ap- 
plication. The  error,  omission  or  irregularity  referred  to  in 
the  latter  part  of  subdivision  6  of  the  statute,  upon  which 
counsel  relies  for  a  justification  of  the  order  of  June  10th, 
certainly  does  not  warrant  dispensing  with  a  verified  petition 
by  some  authorized  person^  and  notice  to  all  parties  inter- 
ested. 

The  order  of  the  district  court  made  and  entered  on  J  une 
10th  must  be  annulled.     It  is  so  ordered. 


TOOHEY,  Respondent,  v.  CAMPBELL,  et  al., 
Appellants. 

[No.  1,444.] 
[Submitted  January  23, 1900.    Decided  March  12, 1900.  ] 

Waier  Right% — Irrigation — Appropriation — ClaimomPs  In- 
tent — Beneficial  Use. 

1.  No  one,  by  prior  appropriation,  can  obtain  exclusive  control  of  an  entire  stream,  or 
any  part  tbereof.  for  Irrigation  purposes,  unless  the  appropriation  Is  for  some  bene- 
fleial  purpose,  existing  or  contemplated,  and  not  for  mere  future  speculative  profit 
or  advantage. 

2.  The  right  to  the  use  of  water,  obtained  by  actual  prior  appropriation,  diversion,  and 
application  of  the  water  to  a  beneficial  use  then  present  or  contemplated,  may  be 
owned  without  regard  to  the  title  to  lands  upon  which  the  water  is  to  be  used. 
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8.  As,  under  GivU  Code,  Section  1881.  eyery  appropriation  of  water  miut  be  for  a  bene- 
ficial or  useful  purpose,  either  existing  or  contemplated,  a  claimant's  intent  at  tbe 
time  of  appropriation  must  be  determined  by  his  acts,  and  by  surrounding  circum- 
stances, its  actual  and  contemplated  use,  and  the  purpose  thereof. 

4.  Plaintiff's  prior  grantor  claimed  land  under  a  squatter  privilege,  and  In  June.  1868, 
made  an  Irrigating  ditch  to  the  land,  having  at  that  time  about  ten  acres  cultivated. 
In  1876,  having  about  twenty-flvn  acres  Inclosed,  he  made  a  tlmber-pulture  entry 
embracing  the  land  possessed  under  the  squatter  privilege.  Held,  that  while  tbe 
approprlator  was  entitled  to  sufficient  water  to  irrigate  his  whole  clabn  after  the  en- 
try In  1876.  he  could  not  be  allowed  more  than  fifty  inches  for  the  appropriation  of 
1868,  since,  the  timber-culture  act  not  having  been  passed  until  1873,  he  could  not 
have  intended  at  the  time  of  the  appropriation  in  1868,  a  beneficial  use  of  more  water 
than  a  quantity  sufficient  for  the  land  thereafter  reduced  to  possession,  prior  to  1876. 

5.  Where  the  amount  of  water  for  Irrigation  to  which  a  settler  was  entitled  under  an 
appropriation  was  determined  by  the  extent  of  beneficial  use  to  which  he  Intended 
to  put  it  at  the  time  of  appropriation,  his  intent  being  determined  by  the  extent  of 
the  tract  actually  reduced  to  possession  and  cultivated,  the  intent  could  not  be  en- 
larged by  the  fact  that  he  had  a  partner  in  his  undertaking. 

Appeal  from  District  Courts  Gallatin^  County;  F.  K.  Arm- 
strong^  Judge^ 

Action  by  Pat  Toohey  against  W.  S.  Campbell  and  anoth- 
er and  B.  Graham,  intervenor,  to  establish  an  irrigation  water 
right.  From  a  judgment  in  favor  of  plaintiff,  defendants 
appeal.     Modified. 

Mr.  Lewis  Penwell  and  Messrs,  McConndl  cfe  Mc  Connelly 
for  Appellants. 

Messrs., Halloway  <&  Hoffman^  for  Respondent. 

MR.  JUSTICE  HUNT  delivered  the  opinion  of  the  Court. 

Plaintiff,  who  is  the  respondent  here,  brought  this  action 
against  defendants  (appellants)  to  establish  his  right  to  the  use 
of  200  inches  of  the  waters  of  the  East  Gallatin  river,  flowing 
through  what  is  known  as  the  '^Flannery  Ditch,"  in  Gallatin 
county.  Defendants  answered,  denying  plaintiff's  right  to 
the  use  of  said  waters  or  said  ditch,  and  setting  up  their  own 
claims  to  certain  lands,  and  the  use  of  certain  waters  from  the 
said  East  Gallatin  river,  through  the  said  Flannery  ditch.  B. 
Graham  intervened,  claiming  a  right  to  use  certain  water 
through  said  ditch,  and  denying  plaintiff's  alleged  rights. 

There  was  a  trial  to  a  jury.  Special  findings  and  general 
verdict  were  returned  in  favor  of  plaintiff,  by  which  plaintiff 
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was  declared  to  be  entitled  to  the  use  of  200  inches  of  the 
waters  of  the  East  Gallatin  river  as  appropriated  in  June, 
1868,  with  a  right  to  use  the  Flanhery  ditch  for  the  conduct 
of  said  waters.  The  court  adopted  the  general  verdict  and 
special  findings,  made  certain  other  findings  of  its  own,'  and 
adjudged  the  plaintiff^  defendants,  and  intervener  to  be^  ten- 
ants in  common  in  the  Flannery  ditch,  and  that  plaintiff  was 
entitled  to  the  use  of  200  inches  of  water  of  the  East  Gallatin 
river,  to  flow  through  the  Flannery  ditch. 

Defendants  appealed  from  the  judgment,  presenting,  by  a 
bill  of  exceptions,  the  question  whether  the  court  was  justified 
by  the  evidence  in  allowing  plaintiff  the  use  of  200  inches  of 
water  from  June,  1868,  which  put  plaintiff's  entire  right  up- 
on an  equal  footing  with  the  rights  of  the  defendants  and  the 
intervener,  or  whether  plaintiff  should  have^been  limited  to  a 
right  to  use  only  50  inches  as  appropriated  in  June,  1868, 
and  the  other  150  inches  as  appropriated  in  December,  1876. 
We  so  state  the  question  because  the  following  material  facts 
were  testified  to  by  plaintiff's  witnesses: 

William  Flannery  said  that  he  had  known  the  land  claimed 
by  plaintiff,  and  called  the  '^Toohey  Land,"  since  1866,  and 
was  also  familiar  with  the  lands  belonging  to  the  defendants 
and  the  intervenbr;  that  he  had  lived  on  the  Campbell  land 
and  on  the  Davis  land,  and  had  had  these  lands  inclosed  and 
cultivated;  that  he  settled  on  the  Toohey  land  about  January 
1,  1866,  and  constructed  two  ditches  for  the  land, — one  for 
himself,  and  the  other  in  partnership  with  others;  that  in  1889 
his  individual  ditch  had  a  capacity  of  3, 500  inches,  and  that 
this  is  what  is  known  as  the  ' 'Flannery  Ditch,''  which  was 
used  in  connection  with  the  Toohey  land;  that  out  of  this 
ditch  water  was  first  put  on  the  Toohey  land  in  1869,  there 
having  been  in  cultivation  at  that  time  about  10  acres  of  the 
tract,  and  that  water  had  been  used  on  the  land  every  year 
after  1869  until  July  9,  1885,  at  which  time  there  had  been 
brought  under  cultivation  on  the  Toohey  land  about  50  acres; 
that  on  July  9,  1885,  the  land  was  fenced  with  other  land 
about  it,  and  there  were  irrigating  ditches  upon  it  at  that 
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time;  that  up  to  July,  1885,  the  land  had  been  irrigated  by  a 
ditch  taken  out  of  the  Flannery  ditch  which  ran  around  the 
Campbell  land  and  across  the  south  end  of  the  Toohey  land; 
that  on  December  15,  1876,  he  made  a  timber-culture  entry 
on  the  Toohey  land,  and  this  timber-culture  entry  was  kept 
in  force  until  the  said  9th  of  July,  1885,  when  he  relinquished 
his  rights  in  favor  of  his  mother,  who  continued  to  improve 
the  land,  and  eventually  obtained  patent  for  it.  Witness  also 
said  that,  since  his  mother  took  possession  in  July,  1885,  she 
had  used  the  water  on  the  land  through  the  Flannery  ditch; 
that  he  had  used  the  water  of  that  ditch  to  irrigate  the  land, 
as  he  did  the  Campbell  and  Davis  lands;  that  from  1885  to 
1896  about  145  acres  of  the  ground  had  been  in  cultivation, 
and  that  there  was  plenty  of  water  flowing  through  the  Flan- 
nery ditch  to  irrigate  the  Toohey  land  and  the  Davis  and 
Campbell  lands,  except  in  occasional  years,  when  the  water 
was  short.  The  cross-examination  brought  out  that  witness 
simply  had  an  ordinary  squatter's  claim  to  the  land  when  he 
took  out  the  ditch;  that  he  was  not  claiming  it  under  the 
homestead  or  pre-emption  laws,  and  that  he  pre-empted  a  part 
of  this  land  afterwards,  and  made  a  homestead  upon  part  of 
it,  but  that  the  part  he  took  up  under  the  timber-culture  act 
was  the  Toohey  land;  that  in  1868  he  had  inclosed  with  a 
fence  about  25  acres  of  the  Toohey  land,  and  that  in  1878 
more  of  it  was  inclosed,  as  also  in  1880.  AVitness  said  that 
he  had  had  a  partner  at  first  in  the  settlement  he  made  upon 
these  lands,  and  that  he  and  his  partner  claimed  480  acres  at 
that  time;  that  he  afterwards  bought  his  partner  out;  that  he 
first  ran  water  through  the  Flannery  ditch  on  the  Toohey  land 
about  the  last  of  May,  1869;  and  that  Toohey  bought  the  land 
from  his  mother. 

A  witness  named  Arnold  testified  that  a  part  of  40  acres  of 
the  Toohey  land  was  fenced  in  1869;  that  in  that  year  some  6 
or  8  acres  had  been  irrigated,  but  that  he  could  not  state  that 
there  was  ever  any  land  cultivated  on  the  Toohey  tract,  ex- 
cept a  little  piece  that  had  been  irrigated,  before  1876. 

The  plaintiff  testified  that  he  had  known  the  land  since 
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1878,  and  that  there  had  been  about  25  or  30  acres  in  culti- 
yatian  when  he  first  knew  it,  but  that  it  was  all  in  cultivation 
at  the  time  he  testified,  and  that  the  water  to  irrigate  the  land 
was  procured  from  the  Flannery  ditch. 

Upon  the  foregoing  undisputed  facts  we  believe  the  defend- 
ants are  entitled  to  have  the  decree  of  the  district  court  modi- 
fied so  as  to  allow  plaintiff  the  right  to  the  use  of  but  50 
inches  of  water  through  the  Flannery  ditch  as  of  a  date  in 
June,  1868,  together  with  the  right  to  the  use  of  150  inches 
as  of  December  15,  1876,  when  Flannery  took  up  160  acres 
as  a  timber-culture  claim.  Certain  principles  controlling  the 
law  of  water  rights  direct  us  to  this  conclusion.  One  of  the 
rules  in  the  system  of  the  law  of  water  rights  is  that  no  one 
man  can,  by  prior  appropriation,  obtain  exclusive  control  of 
an  entire  stream,  unless  his  appropriation  is  made  for  some 
beneficial  purpose,  presently  existing  or  contemplated.  He 
is  restricted  in  the  amount  that  he  can  appropriate  to  the 
quantity  needed  for  such  beneficial  purposes.  ^<The  intention 
of  the  claimant  is,  therefore,  a  most  important  factor  in  de- 
termining the  validity  of  an  appropriation-  of  water.  When 
that  is  ascertained,  limitation  of  the  quantity  of  water  neces- 
sary to  effectuate  his  intent  can  be  applied  according  t;p  the 
acts,  diligence,  and  needs  of  the  appropriator. "  (Power,  et 
al.  V.  Switzetj  21  Mont.  523,  55  Pac.  32.) 

The  policy  of  the  law  is  to  prevent  a  person  from  acquir- 
ing exclusive  control  of  a  stream,  or  any  part  thereof,  not 
for  present  and  actual  beneficial  use,  but  for  mere  future 
speculative  profit  or  advantage,  without  regard  to  existing  or 
contemplated  beneficial  uses. 

We  recognize  the  doctrine  that  right  to  the  use  of  water 
may  be  owned  without  regard  to  the  title  to  lands  upon  which 
the  water  is  to  be  used;  that  is,  that  a  right  to  the  use  of 
water  is  a  possessory  one,  that  may  be  obtained  by  actual  ap- 
propriation and  diversion,  perfected  by  application  of  the 
water  so  appropriated  to  a  beneficial  use  then  present  or  con- 
templated, and  made  before  appropriation  and  use  by  another. 
But,  as  every  appropriation  must  be  made  for  a  beneficial  or 
VOL.  xxiv-a 
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useful  purpose  (section  1881,  Civil  Code),  it  becomes  the 
duty  of  the  courts  to  try  the  question  of  the  claimant's  intent 
by  his  acts  and  the  circumstances  surrounding  his  possession 
of  the  water,  its  actual  or  contemplated  use  and  the  purposes 
thereof. 

When,  therefore,  we  look  into  the  facts  of  the  case  under 
consideration,  in  our  judgment,  Flannery,  as  the  appropriator 
of  the  water,  never  meant  to  use  it,  at  the  time  of  the  diver- 
sion, upon  any  portion  of  the  Toohey  land  other  than  the 
part  inclosed,  or  prior  to  1876.  It  cannot  be  said  that  he 
contemplated  acquiring  title  to  any  part  of  the  Toohey  land 
not  under  cultivation,  for  he  states  that  he  used  the  only 
rights  he  could  then  avail  himself  of, — pre-emption  and  home- 
stead upon  adjoining  lands, — and  admits  his  only  claim  to  the 
Toohey  land  before  1876  was  a  squatter's  privilege.  As  the 
timber-culture  act  was  not  passed  until  1873,  and  was  not 
proceeded  under  by  Flannery  until  1876,  he  could  not  have 
had  in  contemplation  acquisition  of  title  to  the  land  under  this 
law  before  its  enactment  by  congress;  while  he  never  claimed 
or  possessed  but  about  25  acres  under  any  other  right  before 
1876.  Hence  it  seems  clear  that  his  intent,  in  1868,  in  the 
then  present  and  contemplated  use  of  the  water  then  diverted, 
never  reached  beyond  the  purpose  of  irrigating  the  part  of 
the  Toohey  tract  inclosed,  or  about  25  acres  only.  Of  course, 
when  he  took  up  the  land  in  1876,  embracing  his  former  in- 
closure  and  possessory  claim,  his  right  to  the  use  of  sufficient 
water  to  irrigate  his  whole  claim  from  that  time  forward  must 
be  recognized,  and  is  conceded  by  appellants.  But  his  rights 
up  to  1876  must  be  limited  to  a  quantity  sufficient  to  irrigate 
what  he  then  had  in  actual  possession.  This  amounted  to  no 
more  than  25  acres,  for  which  a  right  to  the  use  of  50 
inches  is  sufficient. 

The  fact  that  Flannery  had  a  partner,  who  was  also  claim- 
ing land,  cannot  help  extend  an  intent  that  could  not  possibly 
have  existed  in  his  or  his  partner's  mind  at  the  time  of  the 
diversion  of  the  water.  Neither  of  them  ever  inclosed  but 
few  acres  of  the  Toohey  ground,  or  irrigated  more,  or  defined 
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the  boundaries  of  any  greater  tract,  or  otherwise  did  any  act 
evincing  an  intent  to  use  water  upon  any  larger  area  than  the 
portion  actually  cultivated  from  1868  to  1876. 

The  cases  of  McDonald  v.  Lannen^  et  al.j  19  Mont.  78,  47 
Pac.  648,  and  Wood  v.  Lowney,  et  al.^  20  Mont.  273,  60  Pac. 
794,  are  not  pertinent,  as  in  each  of  these  instances  the  ex- 
tent of  the  right  of  use  was  measured  by  the  confessed  hona 
fide  claim  to  the  lands  sought  to  be  irrigated.  The  intentions 
of  the  settlers  at  the  times  of  their  diversions  were  not  the 
points  upon  which  the  cases  turned  for  decision. 

We  recognize  that  possessory  rights  upon  the  public  do- 
main will  be  protected,  and  that  appropriations  of  water  for 
the  benefit  of  squatters'  claims  will  be  upheld,  but  such  ap- 
propriations must  always  be  for  beneficial  uses  then  existing, 
or  contemplated  in  the  future,  and  as  against  others,  who 
have  initiated  rights,  will  not  avail,  where  there  is  no  actual 
possession  held,  and  where  it  is  evident  none  was  claimed 
with  a  purpose  of  securing  privileges  and  rights  under  the 
laws  of  the  United  States  existing  when  the  squatters  went 
upon  the  unsurveyed  tracts. 

Flannery  is,  therefore,  only  entitled  to  50  inches  as  of 
June,  1868,  and  the  decree  should  be  modified  as  indicated 
herein. 

The  cause  is  remanded,  with  directions  to  modify  the  de- 
cree as  herein  indicated,  and,  when  so  modified,  the  judgment 
will  be  afiSrmed. 

Modified  and  affirmed. 
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SMITH,  Appellant,  v.  DENNIFF,  Respondent. 

[No.  1,118.) 

[Submitted  January  16. 1900.    Decided  March  12, 1000.] 

Water  Rights — Appropriation — Easement — Appurtenance  to 
Land  —  Burden  of  Proof —  Mortgage  —  Abandonment — 
Might  to  Possession. 

1.  Where  one  rightfully  in  possession  of  nonriparlan  land  under  a  contract  with  the 
owner  appropriates  water  from  the  public  domain,  and  conducts  it  by  means  of  a 
ditch  on  the  public  domain  to,  and  continuously  uses  it  on,  such  land,  he  acquires 
title  to  the  water  righ|  and  ditch;  and  it  does  not  become  appurtenant  to  the  land 
in  the  absence  of  a  conyeyance  from  the  appropriator  to  the  owner  of  the  land,r-but 
will  pass  under  a  mortgage  by  the  appropriatorof  the  land  and  water  right. 

2.  Under  the  laws  of  Montana  an  appurtenance  to  land  must  be  an  easement. 

3.  A  water  right  when  once  appropriated  includes  and  comprehends  an  easement. 

4.  A  water  right,  legally  acquired,  is  in  the  nature  of  an  easement  in  gross,  which  ac- 
cording to  circumstances  may  or  may  not  be  an  easement  annexed  or  attached  to 
certain  laud  as  an  appurtenance  thereto. 

5.  The  legal  title  to  the  land  upon  which  a  water  right  lawfully  acquired  by  appropria> 
tion  on  the  public  domain  is  used,  or  intended  to  be  used,  in  no  wise  affects  the  ap- 
propiator's  title  to  the  water  right. 

6.  Where  one  holds  land  by  defectiye  or  inchoate  title,  and  a  seryitude  upon  or  an 
easement  in  it  by  a  yalld  title,  the  seryitude  or  easement  is  not  extinguished  by  unity 
of  possession. 

7.  An  easement  can  become  legally  attached  to  a  parcel  of  land  as  appurtenant  thereto 
only  by  unity  of  title  in  the  same  person  to  both  the  dominant  estate  and  the  ease> 
ment  claimed. 

s.  The  record  on  appeal  in  water  right  cases  should  contain  a  diagram  of  the  situation 
of  the  ditches  oyer  which  the  litigation  has  arisen. 

9.  One  who  asserts  that  a  water  right  and 'ditch  are  appurtenant  to  certain  lands  has 
the  burden  of  proying  it,  and,  if  he  claims  title  thereto,  he  must  connect  himself  with 
the  title  of  the  prior  appropriator. 

10.  Section  1078  of  the  Ciyil  CkHle  cannot  be  construed  to  deprlye  one  haying  merely  a 
possessory  right  in  land,  who  appropriates  a  water  right  from  the  public  domain  for 
use  on  such  land,  of  his  title  to  such  water  right  and  make  it  appurtenant  to  the 
land,  the  title  whereof  is  in  another,  since  such  Interpretation  would  be  yiolatiye  of 
Section  1882  of  the  Ciyil  Code. 

11.  Where  one  who  has  appropriated  water  from  the  public  domain  for  use  on  land,  of 
which  he  is  In  possession  under  a  contract  with  the  owners  thereof,  mortgages  hla 
water  rights,  he  will  not  be  deemed  to  haye  abandoned  such  rights,  so  as  to  defeat 
the  mortgagee's  title. 

12.  Where  one  haying  a  right  to  the  possession  of  land  appropriates  water  from  the 
public  domain  for  use  on  such  land,  ^d  subsequently  mortgages  such  right,  the  fact 
that  the  mortgagee  has  not  used  the  water  will  not  defeat  an  action  by  him  against 
the  owjier  of  the  land,  or  one  in  priyity  with  him,  to  obtain  possession  of  and  use 
of  such  water  right,  since  until  foreclosure  the  mortgagee  would  haye  no  right  to 
possession. 

.On   Rehearing. 

Former  opinion  (23  Montana,  65)  reversed,  and  judgment 
below  reversed. 
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MR.  JUSTICE  PIQOTT  delivered  the  opinion  of  the  Court. 

After  the  opinion  heretofore  rendered  in  this  case  (28 
Mont.  65,  57  Pac.  557),  the  court  of  its  own  motion  grants 
a  rehearing.  Additional  briefs  and  oral  arguments  have  been 
filed  and  made,  and  we  are  satisfied  upon  further  consideration 
that  the  conclusion  announced  in  the  former  opinion  is  erron- 
eous. 

The  ultimate  question  presented  for  decision  is  whether  a 
certain  water  right  is  appurtenant  to  a  certain  parcel  of  land. 
As  preliminary  to  the  determination  of  this  question,  it  is 
necessary  to  investigate  the  nature  of  a  "water  right,"  how 
title  to  the  same  may  be  acquired,  the  character  of  its  owner- 
ship, and  its  relation  to  other  real  property. 

1.  A  water  right  may  be  defined  to  be  the  legal  right  to 
use  water.  The  right  to  the  use  of  running  water  is  a  cor- 
poreal right  or  hereditament  which  follows  or  is  embraced  by 
the  ownership  of  riparian  soil.  It  is  a  corporeal  right  run- 
ning with  riparian  land.  (ITill  v.  JVevmiany  5  Cal.  445;  Carj/ 
V.  J)aniels^  8  Mete.  (Mass.)  480.)  A  water  right  can  there- 
fore be  acquired  only  by  the  grant,  express  or  implied,  of  the 
owner  of  the  land  and  water.  The  right  acquired  by  appro- 
priation and  user  of  the  water  on  the  public  domain  is  founded 
in  grant  from  the  United  States  government  as  owner  of  the 
land  and  water;  such  grant  has  been  made  by  congress. 
{Wood  V.  Etiwanda  Water  Co.,  122  Cal.  152,  54  Pac.  726; 
Welch  V.  Garrett,  (Idaho)  51  Pac.  405.)  This  grant  by  the 
government  applies,  however,  only  to  the  public  domain 
owned  by  the  United  States.  (Note  to  Heath  v.  Williarmy  43 
Am.  Dec.  280,  25  Me.  209);  therefore,  where  the  absolute 
title  to  riparian  soil  on  a  stream  has  passed  from  the  United 
States  before  any  right  to  the  water  by  prior;  appropriation 
has  become  vested  in  any  person,  no  such  right  can  be  ac- 
quired afterwards  under  the  grant  of  congress;  and  the  com- 
mon-law rule  as  to  the  rights  of  riparian  owners  would  apply, 
were  it  not  for  the  fact  that  the  state  of  Montana  has  by  nec- 
essary implication  assumed  to  itself  the  ownership,  mb  modo, 
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of  the  rivers  and  streams  of  this  state,  and,  by  section  1880 
et  seq  of  the  Civil  Code,  has  expressly  granted  the  right  to 
appropriate  the  waters  of  such  streams,  which  right  if  prop- 
erly exercised  in  compliance  with  the  requirements  of  the 
statutes,  vests  in  the  appropriator  full  legal  title  to  the  use  of 
such  waters  by  virtue  of  the  grant  made  by  this  state  as 
owner  of  the  water.  But  this  privilege  or  right  to  appropri- 
ate the  water  of  a  stream  can  in  any  and  every  case  be  taken 
advantage  of  or  exercised  only  by  one  who  has  riparian  rights, 
either  as  owner  of  the  riparian  land,  or  through  grant  of  the 
riparian  owner.  A  trespasser  on  riparian  land  cannot  law- 
fully exercise  there  any  right  to  such  water  or  acquire  any 
right  therein  by  virtue  of  section  1880  et  aeq.  of  the  Civil 
Code.  {Alta  Land  Co.  v.  Hancock,  85  Cal.  219,  24  Pac.  646.) 
One  may  not  acquire  a  water  right  on  the  land  of  another 
without  acquiring  an  easement  in  such  land.     {St.   Helena 

Water  Co.  v.  Forbes,  62  Cal.  182);  and  an  easement  is  an  in- 
terest in  land  that  cannot  be  created,  granted  or  transferred 
except  by  operation  of  law,  by  an  instrument  in  writing  or  by 
prescription.     (Section  1500  of  the  Civil  Code;  Great  Falls 

Waterworks  Co.  v.  Great  Northern  By.  Co.,  21  Mont.  487, 
54  Pac.  963.)  Nothing  here  said  is  to  be  understood  as  a 
modification  of  the  doctrine  of  McDonald  v.  Lannen,  19 
Mont.  78,  47  Pac.  648,  or  of  Wood  v.  Lowney,  20  Mont.  273, 
50  Pac.  794.  The  right  to  appropriate  water  on  the  land  of 
another  for  a  public  use  may  be  obtained  through  condemna- 
tion proceedings  under  the  right  of  eminent  domain.  {St. 
Helena  Water  Co.  v.  Forbes,  supra.)  In  California  it  cannot 
be  so  obtained  for  a  private  use.  [Lorenz  v.  Jaxiob,  63  Cal. 
73.)  Under  Section  15,  Article  III,  of  the  Constitution  of 
Montana,  the  use  of  appropriated  water  is  made  a  public  use. 
{Ellinghouse  v,  Taylor,  19  Mont.  462,  48  Pac.  757.)  By 
section  1880  et  seq.  of  the  Civil  Code  the  right  is  conferred 
upon  any  one  to  make  a  valid  appropriation  bf  water  on  the 
unsold  state  lands.  {Wood  v.  Etiwanda  Water  Co.,  supra.) 
But  such  permission  can  and  does  apply  only  to  lands  owned 
by  the  state.     As  owner  of  th^  stream,  it  has  granted  the 
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right  to  appropriate  the  water  of  the  stream,  yet  it  does  not 
pretend  to  legalize  the  exercise  of  sach  privilege,  in  violation 
of  the  vested  rights  of  other  landowners,  as  well  might  it 
be  said  that  by  reason  of  the  game  laws,  permitting  all  per- 
sons to  fish  in  the  streams  of  this  state,  it  therefore  follows 
that  anyone  has  a  vested  right  to  exercise '  this  privilege 
wherever  there  is  a  stream,  in  defiance  of  the  vested  rights  of 
the  property  owners, — that  is  to  say,  by  reasbn  of  the  game 
laws  a  landowner  has  no  rights  which  a  fisherman  is  bound  to 
respect.  The  mere  statement  of  such  a  proposition  is  a  dem- 
onstration of  its  fallacy.  It  is  therefore  apparent  that  abso- 
lute legal  title  to  a  water  right  can  only  be  acquired  by  grant, 
express  or  implied,  of  the  riparian  owner  of  the  land  and 
water. 

It  may  be  remarked,  obiter,  that  the  common-law  doctrine 
of  riparian  rights  assured  to  each  riparian  owner  the  right  to 
the  reasonable  use,  without  substantial  dimunition  in  quantity 
or  deterioration  in  quality  to  the  detriment  of  other  riparian 
proprietors,  of  the  water  of  a  stream  flowing  by  or  over  his 
land.  The  doctrine  of  ''prior  appropriation"  confers  upon  a 
riparian  owner,  or  one  having  title  to  a  water  right  by  grant 
from  him,  the  right  to  a  use  of  the  water  of  a  stream  which 
would  be  unreasonable  at  the  common  law,  and  to  this  extent 
the  doctrine  of  prior  appropriation  may  be  said  to  have  ab- 
rogated the  common-law  rule. 

2.  Section  1078  of  the  Civil  Code  defines  an  <«appurten- 
ance"  as  follows:  <<A  thing  is  deemed  to  be  incidental  or 
appurtenant  to  land  when  it  is  by  right  used  with  the  land  for 
its  benefit,  as  in  the  case  of  a  way,  or  water  course,  or  of  a 
passage  for  light,  air  or  heat  from  of  across  the  land  of 
another."  A  ''water  course  from  or  across  the  land  of 
another"  is  an  easement,  and  by  reference  to  section  1250  of 
the  Civil  Code  it  is  plain  that  in  the  contemplation  of  the  Code 
an  appurtenance  to  land  is  in  any  and  every  case  an  easement. 
For  example:  A.  owns  a  parcel  of  land,  to  irrigate  which  he 
has  lawfully  appropriated,  and  by  right  is  using,  water.  The 
ditch  through  which  the  water  is  conveyed  is  also  owned  by 
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him,  and  is  partly  upon  his  land  and  partly  upon  the  land  of 
B.  The  Mcater  right  is  an  appurtenant  to  A.'s  land,  and  that 
part  of  the  ditch  which  is  upon  B.'s  land  is  an  easement  of  A. 
therein,  and  is  also  appurtei^ant  to  the  land  of  A. ,  but  that 
part  of  the  ditch  which  is  upon  A.'s  land  is  not  appurtenant 
thereto,  but  is  part  and  parcel  of  the  land  itself. 

A  legal  appropriator  of  water  may  change  the  place  of  its 
use,  and  may  use  the  water  for  other  purposes  than  that  for 
which  it  was  originally  appropriated.  (Section  18S2  of  the 
Civil  Code;  Woolman  v.  Oarringer^  1  Mont.  644;  Wimer  v. 
JSimrnona,  27  Or.  1,  39  Pac.  6;  FvUer  v.  Swan  River  P.  Min- 
ing Co,^  12  Colo.  12,  19  Pac.  836.)  The  right  thus  acquired 
to  take  water  from  or  over  the  land  of  another  is  therefore  in 
the  nature  of  an  easement  in  gross  (Civil  Code,  Section  1251, 
Subdivision  6;  Bank  v.  MUler,  7  Sawy.  168,  6  Fed.  645;  De- 
Witt  V.  Harvey^  4  Gray,  488;  Goodrich  v.  Burhanky  12  Allen 
462),  which,  according  to  circumstances,  may  or  may  not  be 
an  easement  annexed  or  attached  to  certain  land  as  an  appur- 
tenant thereto. 

For  the  purpose  of  illustrating  the  practical  application  of 
the  foregoing  principles,  we  shall  consider  a  few  cases  of  com- 
mon occurrence: 

(a)  A.  has  absolute  title  in  fee  to  riparian  land.  Under 
the  statutes  of  Montana  he  is  clothed  with  the  right,  by  com- 
pliance with  the  provisions  of  the  statute,  to  appropriate  a 
water  right,  subject,  of  course,  to  the  vested  rights  of  prior 
appropriators.  Now,  being  the  owner  of  riparian  land,  he 
can,  as  has  been  shown,  legally  exercise  this  privilege  on  his 
own  land;  and,  when  he  has  perfected  such  inchoate  right  by 
fulfilling  the  requirements  of  the  statute,  the  legal  title  to  such 
water  right  becomes  vested  in  him, — not,  however,  by  reason 
of  any  common-law  riparian  rights  as  owner  of  the  soil,  but 
by  reason  of  statutory  grant.  Title  to  the  land  and  title  to 
the  water  right  are  in  A.'s  case  two  distinct  things,  each  de- 
rived from  a  separate  source.  The  question  now  presents  it- 
self: Is  the  water  right  thus  acquired  by  A.  an  appurtenance 
to  the  land   of  A.  upon  which  it  is  used?     We  have  already 
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attempted  to  show  that  an  appurtenance  to  land  under  the  laws 
of  Montana  must  be  an  easement.  In  this  case  A.  owns  the 
land  bordering  on  the  stream  as  well  as  under  it;  his  water 
right  and  ditch  are  on  his  own  land,  and  as  a  servitude  or 
easement  thereon  cannot  be  held  by  the  owner  of  the  servient 
tenement  (Section  1254  of  the  Civil  Code),  and,  as  a  servitude 
is  extinguished  or  merged  by  the  vesting  of  the  right  to  the 
servitude  and  the  right  to  the  servient  tenement  in  the  same 
person  (Section  1260  of  the  Civil  Code),  it  might  seem  as  if 
it  were  impossible  that  A.'8  water  right  and  ditch  could  be  an 
appurtenance  to  A.'s  land.  So  far  as  A' s  ditch  on  his  own 
land  and  the  water  right  in  it  are  concerned,  it  is  self -apparent 
that  they  cannot  be  easements,  and  they  are  therefore  not  ap- 
purtenant to  the  land, — they  are  part  and  parcel  of  the  land. 
The  right  to  the  use  of  the  running  water  (that  is,  the  right 
to  appropriate  water  on  one's  own  land)  is  a  corporeal  here- 
ditament; but  the  water  when  once  appropriated  includes  and 
comprehends  an  iocorporeal  hereditament,  to  wit:  the  right 
to  have  the  water  flow  in  the  stream,  without  diminution  or 
deterioration,  to  the  head  of  the  ditch  or  place  of  diversion, — 
an  easement  in  the  stream,  and  a  servitude  upon  upper  ripar- 
ian lands.  (Subdivision  11,  Sec.  1250,  of  the  Civil  Code; 
Lowet*  King'^8  Rimer  Water  DitchCo.  v.  Eing^9  River  &  Fresno 
Canal  Co.^  60  Cal.  408;  Cary  v.  Daniels^  %wpra\  Wyatt  v. 
Irrigation  Co.,  18  Colo.  298,  315,  33  Pac.  144.)  The  water 
right  of  A.,  therefore,  being  confessedly  by  right  used  with 
his  land,  could  be  an  appurtenance  thereto,  and  upon  a  con- 
veyance in  writing  of  the  land  by  A.,  no  reservation  being 
made  in  the  deed^  such  water  righi;,  being  attached  to  the  land, 
would  pass  as  an  appurtenance  thereto  if  at  the  time  of  the 
conveyance  of  the  land  A.  had  title  to  both  land  and  water 
right. 

(b)  B.  owns  nonriparian  land.  He  cannot,  therefore,  take 
up  a  water  right  on  his  own  land.  He  has,  however,  by 
statutory  grant,  the  privilege  of  appropriating  water  upon  the 
public  domain  or  upon  land  owned  by  the  state;  if,  however, 
there  is  no  such  laud  of  which  he  can  avail  himself  for  the 
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purpose  of  appropriating  a  water  right,  then,  of  necessity,  he 
must  acquire  by  grant,  express  or  implied  (or  by  condemna- 
tion under  the  power  of  eminent  domain),  from  some  riparian 
owner  the  right  to  exercise  the  statutory  privilege, — ^that  is 
to  say,-  he  must  acquire  an  easement  in  or  a  servitude  upon 
the  land  of  another,  for,  without  an  easement  in  or  a  servitude 
upon  the  property  of  another,  B  cannot  possibly  lawfully  ac- 
quire a  water  right  (St.  Hdena  Water  Co.  v.  Forbes^  supra);  and 
such  can  be  acquired  only  by  an  instrument  in  writing.  In  the 
case  of  B.  certain  distinctions  must  be  kept  in  mind;  the  right 
to  an  easement  in  the  stream  is  derived  from  statutory  grant, 
the  means  of  acquiring  this  right  he  must  obtain  from  a  ripar- 
ian owner;  the  latter  embraces  two  things:  (1)  The  right  to 
divert  the  water  on  the  land  of  the  grantor;  and  (2)  the  right 
to  conduct  the  water  across  the  land  of  the  grantor.  A  grant 
of  the  first  right  would  doubtless  carry  with  it  the  right  to 
convey  the  water  across  the  grantor's  land;  that  is,  a  right  of 
way  for  the  water  over  the  land.  It  would  be  an  easement  of 
necessity.  On  the  other  hand,  a  mere  grant  by  a  riparian 
owner  of  a  right  of  way  for  conducting  water  over  the  land 
of  the  grantor  would  not  convey  to  the  grantee  the  right  to 
appropriate  or  divert  water  on  the  land  of  the  grantor. 
(ZimnUer  v.  San  Luis  Water  Co.,  67  Cal.  221.)  If,  however, 
B.  does  properly  obtain  the  right  to  appropriate  on,  and  con- 
duct water  across  the  land  of  another,  or  if  he  does  so  over 
the  public  domain  or  state  lands,  and  thereby  makes  a  valid 
appropriation  of  a  water  right,  and  uses  the  same  on  his  non- 
riparian  land,  in  either  case  such  water  right  and  ditch  is  an 
easement  in  or  servitude  upon  the  land  of  another,  and  is 
therefore  an  appurtenance  to  his  nonriparian  land,  title  to  the 
easement  and  title  to  the  dominant  estate  being  both  united  in 
B. ;  and  upon  a  conveyance  of  his  land  the  water  right  and 
the  ditch  would  pass  as  appurtenances  thereto,  provided  no 
reservation  thereof  is  made  in  the  deed. 

(c)  C.  has  possessory  right  to  government  riparian  land. 
In  this  case  C,  of  course,  has  the  privilege,  by  statutory 
grant,  of  appropriating  a  water  right  for  the  land  which  he 
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occupies,  and,  when  appropriated  in  compliance  with  the  re- 
quirements of  the  law,  the  legal  title  to  such  water  right  be- 
comes vested  in  him.  It  is  a  positive,  certain,  and  vested 
property  right,  for  the  legal  title  to  the  land  upon  which  a 
water  right  lawfully  acquired  by  appropriation  on  the  public 
domain  is  used,  or  intended  to  be  used,  in  no  wise  affects  the 
appropriator's  title  to  the  water  right.  {Santa  Paula  Water- 
works V.  Peraltay  113  Cal.  38,  46  Pac.  168.)  The  water  right 
thus  acquired  by  C.  is,  as  we  have  already  shown,  an  ease- 
ment in  the  stream,  and,  until  he  acquires  title,  a  burden  upon 
the  land  which  he  occupies  but  does  not  own,  the  title  to 
which  double  easement  (or  to  the  easement  and  servitude)  be- 
comes  vested  in  him  by  virtue  of  the  grant  of  the  government. 
The  servitude  upon  the  land  under  such  circumstances  does 
not  become  merged  or  extinguished  by  reason  of  his  being 
in  possession  of  the  land,  for  where  one  holds  land  by  defec- 
tive or  inchoate  title,  and  a  servitude  upon  or  an  easement  in 
it  by  a  valid  title,  the  servitude  or  easement  is  not  extin- 
guished by  unity  of  possession  (Tyler  v.  JTammond,  11  Pick. 
193);  nor  can  it  be  technically  an  appurtenance  to  the  land 
upon  which  it  exists,  for,  as  we  have  seen,  a  burden  or  servi- 
tude, to  be  appurtenant  to  the  land,  must  be  a  burden  or 
servitude  upon  other  land.  Under  these  circumstances,  if  C. 
obtains  title  to  the  land  from  the  United  States,  his  servitude 
upon  or  easement  in  the  land  is  immediately  extinguished 
(Section  1260  of  the  Civil  Code),  and  becomes  part  and  parcel 
of  the  land;  but  before  he  acquires  title  to  the  land  his  servi- 
tude thereon  or  easement  therein  is  a  vested  interest  in  the 
public  domain,  and  can  only  be  transferred  •  by  an  instrument 
in  writing.  Now,  as  to  his  water  right,  viewed  only  as  an 
easement  in  the  stream:  This,  as  we  have  seen,  is  an  incor- 
poreal hereditament, — an  easement  not  attached  to  land,  and 
therefore  akin  to  an  easememt  in  gross  at  the  common  law, 
title  to  which  is  vested  in  C.  But  an  easement,  to  be  appur- 
tenant to  a  parcel  of  land,  must  be  attached  to  the  dominant 
estate.  (Swazey  v.  Brooks^  34  Vt.  461;  Spaulding  v.  Ahbot^ 
56  N.  H.  423;  Crockery.  Bmton,  93  Cal.  366,  28  Pac.   953; 
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Green  v.  CollinSy  20  Hun.  474,  86  N.  Y.  246;  Ward  v.  Fa/r- 
welly  6  Colo.  66.)  It  can  become  legally  attached  only  by 
unity  of  title  in  the  same  person  to  both  the  dominant  estate 
and  the  easement  claimed.  {Meek  v.  Breckenridge^  29  Ohio 
St.  642.)  C.'s  water  right,  therefore,  cannot  become  an  ap- 
purtenance to  the  land  of  which  he  is  possessed  until  he  ob- 
tains title  thereto  from  the  government,  or  transfers  his  title 
to  his  water  right  to  the  owner  of  the  land,  and  such  transfer 
can  be  made  by  an  instrument  in  writing  only. 

(d)  D.  has  possessory  right  to  government  nonriparian 
land.  If  D.  lawfully  acquires  a  water  right  upon  the  public 
domain,  and  conducts  water  by  a  ditch  over  the  public  do- 
main to  the  land  which  he  occupies,  and  uses  the  same 
thereon,  it  is  clear,  from  the  results  reached  in  the  foregoing 
discussion,  that  such  water  right  and  ditch  will  not  become 
an  appurtenance  to  the  land  occupied  by  D.  until  he  obtains 
title  thereto  from  the  government,  or  conveys  his  water  right 
and  ditch  to  the  owner  of  the  land. 

With  the  foregoing  established  legal  principles  kept  in 
mind,  let  us  proceed  to  the  consideration  of  the  case  at  bar. 
At  the  very  outset  of  the  investigation  of  the  record  in  this 
case  the  language  of  the  Court  in  Wood  v.  Lowneyy  20  Mont, 
at  page  275,  and  50  Pac.  at  page  794,  is  most  apt:  <'Our 
labors  in  the  case  before  us  would  have  been  somewhat  sim- 
plified, and,  indeed,  would  be  generally  simpli6ed  in  water 
right  cases,  by  having  incorporated  into  the  record  a  diagram 
of  the  situation  of  the  ditches  over  which  the  litigation  has 
arisen." 

The  record  does  not  clearly  disclose,  but  upon  the  oral  argu- 
ment counsel  conceded,  that  Cosins  appropriated  the  water 
from  the  public  domain,  and  that  he  was  then  in  possession  of 
a  certain  parcel  of  nonriparian  land  under  a  contri^^t  with  its 
owner;  what  the  contract  was  does  not  appear;  he  was,  how- 
ever, admittedly  in  rightful  possession  of  the  nonriparian  land, 
the  title  to  which  was  in  another.  His  water  right  was  legally 
acquired  by  an  appropriation  thereof  on  the  public  domain; 
he  conducted  the  water,  by  means  of  a  ditch  over  the  public 
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domain,  to  the  land  he  was  occupying,  and  used  the  water 
thereon.  It  is  conceded  that  he  made  a  valid  appropriation 
of  the  water,  and,  as  we  have  endeavored  to  show,  the  legal 
title  to  the  land  upon  which  a  water  right  acquired  by  appro- 
priation made  on  the  public  domain  is  used  or  intended  to  be 
used  in  no  wise  affects  the  appropriator's  title  to  the  water 
right,  for  the  bona  fide  intention  which  is  required  of  an  ap- 
propriator  to  apply  the  water  to  some  useful  purpose  may 
comprehend  a  use  upon  lands  and  possessions  other  than  those 
of  the  appropriator,  or  a  use  for  purposes  other  than  those 
for  which  the  right  was  originally  appropriated.  (Section  1882 
of  the  Civil  Code;  Nevada  Ditch  Co,  v.  Bennett^  30  Or.  59, 
45  Fac.  472.)  Title  to  the  water  right  and  ditch  therefore 
vested  in  Cosins,  and  this  precludes  the  possibility  of  their 
passing  to  the  Northern  Pacific  Railway  Company,  the  owner 
of  the  land,  as  appurtenances  to  the  land,  without  a  convey- 
ance in  writing.  One  who  asserts  that  a  water  right  and  ditch  ' 
are  appurtenant  to  certain  lands  has  the  burden  of  proving 
that  they  are  appurtenances,  and  must  connect  himself  with 
the  title  of  the  prior  appropriator.  The  water  right  of  Cosins 
was  property  distinct  from  his  estate  in  the  land  of  the  rail- 
way company  upon  which  he  was  using  the  water,  and  his 
design,  successfully  executed,  was  to  mortgage  the  water 
right,  even  if  he  should  fail  to  acquire  title  to  the  land  in- 
cluded in  the  mortgage,  and  upon  which  the  water  was  then 
being  used. 

In  the  case  at  bar  the  defendant  does  not  assert  or  pretend 
that  there  ever  was  any  conveyance  by  Cosins  of  his  water 
right  to  the  Northern  Pacific  Railway  Company,  the  owner  of 
the  land;  and,  since  an  easement  can  only  become  legally  at- 
tached  to  land  by  unitv  of  title  in  the  same  person  to  botn  tne 
dnminfl.TT|i:  tenflmftnt  RnH  fhe  easement  claimed,  it  is  apparent 
that  the  Northern  Pacific  Railway  Company  could  not  grant 
or  convey  the  water  right  to  the  defendant  as  an  appurtenance 
to  its  land,  for  the  reason  that  it  has  never  owned  the  same, 
and  therefore  the  right  and  ditch  have  never  been  legally  at- 
tached as  appurtenant  to  the  land  now  occupied  by  the  def  end- 
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ant.  {Bliss  v.  Kennedy^  43  111.  67;  Manning  v  Smith,  6 
Conn.  289.)  The  water  right,  not  being  owned  by  the  rail- 
way company,  did  not  constitute  a  part  of  its  estate.  Section 
1078,  aupray  may  not  be  interpreted  to  mean  that  a  water 
right  acquired  by  prior  appropriation  by  one  who  has  only 
possessory  title  to  the  land,  although  with  the  intent  at  the 
time  to  use  the  water  upon  such  land,  shall,  by  the  mere  act 
of .  using  it  as  intended,  become  inseparably  attached  as  an 
appurtenance,  and  the  appropriator  thereby  lose  his  water 
right.  Such  an  interpretation  would  not  only  violate  recog- 
nized custom  and  legal  principles,  but  would  render  inopera- 
tive the  provisions  of  Section  1882  of  the  Civil  Code. 

The  common-law  rule  that  an  easement  acquired  by  a  ten- 
ant as  an  appurtenance  to  the  land  inures  to  the  benefit  of  the 
landlord  upon  the  expiry  of  the  tenancy  {Dempsey  v.  Kipp^ 
61  N.  Y.  462)  is,  for  the  reasons  we  have  stated,  inapplicable 
to  cases  arising  under  the  statutes  in  respect  of  prior  appro- 
priation of  water  rights;  but,  even  if  it  were  held  to  apply  in 
a  qualified  sense,  it  could  at  the  most  affect  only  the  ditch  as 
an  easement,  and  it  would  by  no  means  follow  that  the  water 
right  of  Cosins  has  become  an  appurtenance  to  land  in  section 
17.  {PhilbricJcY.  Ewing^  97  Mass.  133.)  The  water  right 
is  in  no  sense  so  incident  or  attached  to  the  land  in  section  17 
upon  which  it  was  used  as  to  be  incapable  of  use  apart  from 
that  land. 

The  contention  that  Cosins  abandoned  his  water  right  by 
executing  a  mortgage  thereof  cannot  be  successfully  urged  in 
this  case.  {Middle  Creek  Ditch  Co,  v.  Henry,  16  Mont.  658, 
39  Pac.  1064.)  Some  argument  is  advanced  that  neither  the 
plaintiff  nor  his  assignor,  the  mortgagee,  was  actually  using 
the  water;  but  this  fact  is  immaterial;  it,  of  itself,  does  not 
impair  plaintiff's  present  right  to  the  possession  and  use  of 
the  water.  Plaintiff  or  his  assignor  never  was  entitled  to  pos- 
session until  after  foreclosure  and  sale;  the  right  to  the  pos- 
session was  meanwhile  vested  in  Cosins.  The  defendant's 
possession  prior  to  the  sheriff's  deed  will  not  be  presCimed  to 
be  wrongful, — indeed  he  asserts  rightful  possession — and  he 
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will  be  presumed  to  be  the  licensee  or  tenant  of  Cosins  in  the 
water  right,  and,  when  his  licensor's  or  landlord's  right  to 
possession  ceased,  his  own  fell  with  it. 
The  judgment  is  reversed,  and  the  cause  remanded 

Heveraed  and  remanded. 

Mr.  Chief  Justice  Brantly,  being  disqualified,  took  no 
part  in  this  decision. 


BAKER,  Respondent,  v.  BUTTE  CITY  WATER 
CO.,  Appellant. 

[No.  1,603.] 
[Submicted  March  i,  1900.    Decided  March  19, 1900.] 

Appeal — ;  Undertaking  on  Appeal — Sureties, 

1.  Appellant  appealed  from  a  final  judgment  and  from  an  order  denying  Its  motion  for 
a  new  trial,  the  appeal  bond  was  conditioned  that  It  should  be  void  If  appellant  paid 
au  damages  and  costs  awarded  against  It  **on  said  appeals,  or  on  a  dismissal  there- 
of** not  exceeding  the  sum  of  $300;  Held,  that  the  undertaking  was  Insufficient  In 
that  the  words  "or  either  of  them"  should  have  been  Inserted  In  each  of  the  alternar 
tire  conditions,  and  because  of  such  omission  the  sureties  were  not  liable  upon  said 
onaertaklng  unless  both  appeals  should  be  affirmed  or  both  dismissed. 

2.  Sureties  are  entitled  to  stand  upon  the  precise  terms  of  the  obligation  assumed  by 
them. 

Mr.  Justice  Hunt  dissenting. 

Appeal  from  District  Courts  Silver  Bow  County;  John 
Lindsay y  Judge. 

Action  by  Ben  Baker  against  the  Butte  City  Water  Com- 
pany. From  a  judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.    Motion  to  dismiss  granted. 

Mr.  William  K  De  Witt  and  Mr.  J.  B.  Roote^  for  'Appel- 
lant 

I 
Mr.  J.  E.  Healey,  for  Respondent. 
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PER  CURIAM. — Motion  to  dismiss  appeals  on  the  ground, 
among  others,  of  insufiSciency  of  the  undertaking.  There  are 
two  app>eals:  one  from  a  final  judgment,  and  another  from  an 
order  denying  appellant's  motion  for  a  new  trial.  The  under- 
taking is  in  the  sum  of  $300.  It  is  conditioned  as  follows: 
<^The  condition  of  this  obligation  is  such  that,  whereas,  on  the 
31st  day  of  July,  1899,  in  the  above-entitled  court  and  cause, 
judgment  was  entered  in  favor  of  plaintiff  and  against  the  de- 
fendant; and  whereas,  on  the  llth  day  of  November,  1899, 
an  order  was  made  by  said  court  denying  defendant's  motion 
for  a  new  trial;  and  whereas,  defendant  has  appealed  from 
said  judgment  and  order  to  the  Supreme  Court  of  the  State 
of  Montana:  Now,  therefore,  in  consideration  of  such  ap- 
peals, if  the  appellant  will  pay  all  damages  and  costs  which 
may  be  awarded  against  it  on  said  appeals,  or  on  a  dismissal 
thereof,  not  exceeding  the  sum  of  three  hundred  ($300)  dol- 
lars, then  this  obligation  shall  be  null  and  void;  otherwise,  to 
remain  in  full  force  and  effect. " 

Section  1731  of  the  Code  of  Civil  Procedure  provides  that 
<'in  case  of  an  appeal  from  a  final  judgment,  and  from  an  or- 
der granting  or  refusing  a  new  trial,  taken  at  the  same  time, 
only  one  undertaking  need  be  given."  Under  section  1725 
the  undertaking  must  be  to  the  effect  that  '<the  appellant  will 
pay  all  damages  and  costs  which  may  be  awarded  against  him 
on  the  appeal,  or  on  a  dismissal  thereof,  not  exceeding  three 
hundred  dollars. ' '  The  point  is  made  by  the  respondent  that 
the  undertaking  is  insufiScient  in  that  it  is  so  conditioned  that 
the  sureties  do  not  assume  liability  thereon  for  any  damages 
or  costs  that  might  be  awarded  against  the  appellant,  unless 
both  appeals  should  be  decided  adversely  to  it,  or  both  should 
be  dismissed.  The  contention  is  that,  in  order  to  meet  the 
requirements  of  section  1726,  supra,  the  words  '*or  either  of 
them"  should  have  been  inserted  in  each  of  the  alternative 
conditions.  We  think  the  contention  correct.  The  respond- 
ent is  entitled  to  all  the  security  for  his  costs  and  damages 
contemplated  by  the  statute.  The  sureties  are  entitled  to 
stand  upon  the  precise  terms  of  the  obligation  assumed  by 
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them.     Because  of  the  omission  noted  they  would  not  be  lia- 
ble upon   this  undertaking,    unless   both  appeals   should  be 
affirmed  or  both  dismissed.     The  motion  must  be  sustained. 
Let  the  appeals  be  dismissed. 

DzsmtBsed. 

» 

Mr.  Justice  Hunt:     I  think  the  undertaking  is  sufficient. 
{Vaney,  TaW^  (Idaho),  50  Pac.  1004.) 


STATE  EX  BEL.  FLYNN,  Relator,  v.  FIFTH  JUDICIAL 
DISTRICT  COURT  et  al.,  Defendants. 

[No.  1466.  J 
[Submitted  January  26, 1900.    Decided  March  19. 1900. 

Contefnpt — Judgment — Fine — Costs  Incurred  hy  Complaining 
Witnesses — Injunction. 

1.  A  Judgmeot  against  relator,  Imposing  a  fine  and  In  addition  costs  to  complaining 
witnesses  In  civil  contempt  proceedings  for  the  violation  of  an  injunction,  is  valid  as 
to  the  fine,  but  void  as  to  the  costs  imposed. 

2.  One  gnllty  of  a  contempt  of  court  by  a  willful  disobedience  of  an  injunction  order 
lawfully  issued,  may  be  punished  under  the  summary  procedure  provided  for  by  the 
Code  of  Civil  Procedure,  or  he  may  be  dealt  with  under  the  Penal  Code  as  for  a 
misdemeanor. 

3.  When  prosecuted  under  the  Code  of  Civil  Procedure,  a  contempt  of  court  is  in  a 
sense  a  pnbllc  offense,  yet  it  is  not  one  a  prosecution  for  which  is  exclusively  con- 
trolled by  constitutional  limitations  circumscribing  methods  of  prosecution  of  strict- 
ly criminal  offenses. 

4.  Statutory  power  to  punish  for  contempt  by  fine  and  imprisonment  for  disobedience 
of  an  injunction  order,  is  limited  by  the  manner  in  which  the  statute  says  the  power 
shall  be  exercised. 

5.  Costs  incurred  in  contempt  proceedings  must  be  paid  from  any  fine  Imposed. 

Certiorari  by  the  State,  on  relation  of  Thomas  Flynn, 
against  the  District  Court  of  the  Fifth  Judicial  District  of 
Montana,  in  and  for  Beaverhead  County,  Hon.  H.  M.  Parker, 
Judge,  L.  J.  Price,  Clerk,  and  others,  to  review  a  judgment 
in  contempt  proceedings  against  relator.     Judgment  annulled. 

Messrs.  Shober  <&  JRasch,  for  Relator. 

MR.  JUSTICB  HUNT  delivered  the  opinion  of  the  Court. 
Vol..  xxrv-« 
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Certiorari  to  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict, to  review  a  judgment  of  said  court  rendered  in  a  con- 
tempt proceeding  against  Thomas  Flynn,  relator  herein. 

The  affidavit  of  the  relator  sets  forth  that  on  July  17,  1899, 
a  judgment  was  rendered  against  him  in  the  district  court  iir 
and  for  the  county  of  Beaverhead,  finding  him  guilty  of  will- 
ful contempt  of  court,  by  reason  of  relator's  alleged  violation 
of  an  order  and  decree  of  said  court  rendered  on  October  1, 
1888,  enjoining  relator  from  interfering  with  the  waters  of 
the  Blacktail  Deer  creek,  in  said  county  of  Beaverhead,  to 
which  Peter  Wilson  and  Thomas  Wilson,  the  complaining  wit- 
nesses in  said  contempt  proceeding,  were  entitled  under  the 
terms  of  said  decree  of  October  1,  1888. 

The  judgment  rendered  in  the  contempt  proceeding  is,  so 
far  as  material,  as  follows:  ''And,  after  the  introduction  of 
testimony  on  behalf  of  plaintills  and  defendant,  the  court 
found  the  defendant,  Thomas  Flynn,  guilty  of  willful  con- 
tempt, and  fined  him  in  the  sum  of  five  hundred  dollars  and 
the  costs  of  the  prosecution,  and  directed  that  judgment  be 
entered  against  him  for  costs,  which  amounts  to  the  sum  of 
$304.40,  and  that  execution  issue  against  the  said  defendant, 
Thomas  Flynn,  for  the  same. 

<< Wherefore  it  is  hereby  ordered,  adjudged  and  decreed  that 
the  plaintijis,  Peter  Wilson  and  Thomas  Wilson,  do  have  and 
recover  of  and  from  the  said  defendant,  Thomas  Flynn,  the 
sum  of  three  hundred  four  and  40-100  dollars,  the  costs  nec- 
essarily and  actually  incurred  by  them  in  the  prosecution  of 
this  action,  and  that  execution  issue  therefor  against  the  prop- 
erty of  the  said  defendant." 

Execution  was  issued  on  said  judgment  at  the  instance  of 
said  Wilsons,  and  levied  on  the  property  of  relator,  and  the 
execution,  with  the  sheriff's  return  thereon,  which  has  been 
filed  in  this  court  by  way  of  supplemental  return,  shows  that 
the  property  levied  upon  was  sold  to  satisfy  the  judgment  for 
costs. 

Section  2170  of  the  Code  of  Civil  Procedure  makes  it  a 
contempt  of  the  authority  of  a  court  to  disobey  any  lawful 
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judgment,  order  or  process  of  the  court.  In  case  of  any  such 
contempt  a  method  of  procedure  is  laid  down  by  statutes  em- 
braced in  Title  V  of  the  Code  of  Civil  Procedure.  Under 
appropriate  forms  prescribed  by  Title  V,  relator  herein  was 
charged  and  taken  before  the  district  court,  where  there  was 
an  investigation;  and  it  was  subsequently  determined  that  he 
was  guilty  of  the  contempt  charged,  and  the  judgment  here- 
tofore quoted  from  was  entered  against  him  under  Section 
2179  of  the  Code  of  Civil  Procedure.  A  contempt  of  court 
punishable  by  fine  or  imprisonment,  or  both,  is  a  public  of- 
fense, under  Section  15  of  the  Penal  Code,  which  defines  a 
crime  or  public  offense  as  an  act  committed  or  omitted  in  vio- 
lation of  a  law  forbidding  or  commanding  it,  and  to  which  is 
annexed  upon  conviction  a  punishment  either  of  death,  im- 
prisonment, or  fine,  etc.  One  guilty  of  a  contempt  of  court 
by  willful  disobedience  of  an  injuntion  order  lawfully  issued 
may  be  punished  under  the  summary  procedure  provided  for 
by  Title  V,  aupra,  or  he  may  be  dealt  with  under  the  Penal 
Code  as  for  a  misdemeanor,  under  section  293,  where  a  con- 
tempt of  court  is  specifically  made  a  misdemeanor: 

The  statutes  of  contempt  of  court  in  Montana  were  taken  i 
from  California,  where  they  have  'been  examined  and  passed 
upon  repeatedly.  {Ex  parte  Gouldy  99  Cal.  360,  33  Pac. 
1112,  21  L.  R.  A.  751;  Coah/y,  Superior  Court,  110  Cal.  52, 
42  Pac.  460;  Schwarz  v.  Superior  Court,  111  Cal.  112,  43 
Pac.  580;  McClatchy  v.  Superior  Court,  119  Cal.  419,  51 
Pac.  696,  39  L.  R.  A.  691.)  In  Ex  parte  Hollia,  59  Cal.  408, 
followed  in  Ex  pa/rte  Gould,  supra,  contempt  of  court  is  de- 
cided to  be  a  public  offense,  punishable  by  indictment  or  in- 
formation, as  well  as  by  the  summary  proceedings  prescribed 
by  the  Code  of  Civil  Procedure. 

When  prosecuted  under  the  Code  of  Civil  Procedure,  a  con- 
tempt of  court  is  not  to  be  regarded  as  a  <  'criminal  offense, ' ' 
to  be  prosecuted  only  by  complaint,  information  or  indict- 
ment, as  laid  down  by  Section  8,  of  Article  III,  of  the  State 
Constitution,  but,  rather,  as  a  special  proceeding  of  a  crimi- 
nal character — ^in  that  sense  it  is  a  public  offense,  yet  it  is  not 
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one  a  prosecution  for  which  is  exclusively  controlled  by  con- 
stitutional limitations  circumscribing  methods  of  prosecution 
of  strictly  criminal  offenses.  ( Willtamson^s  Casey  26  Pa.  St. 
19.) 

The  proceeding  in  contempt  is  distinct  from  the  action 
wherein  the  injunction  violated  was  issued;  vindication  of  the 
dignity  of  the  authority  of  the  court  is  the  object  to  be  at- 
tained by  the  matter,  and  not  indemity  for  the  plaintiff  in  the 
civil  suit.  Judgment  cannot  go  in  favor  of  the  plaintiff  in  the 
civil  action  had,  unless  authority  to  enter  such  a  judgment 
exists  by  law.  (I71  re  H/iodeSy  66  N.  C.  518.)  There  is  no 
statute  granting  such  authority  under  the  Codes.  Nor  was 
there  power  in  the  court  to  enter  a  judgment  for  costs.  Statu- 
tory power  to  punish  for  contempt  by  tine  and  imprisonment 
for  disobedience  of  an  injunction  order  is  limited  by  the  man- 
ner in  which  the  statute  says  the  power  shall  be  exercised. 
(Ex  parte  Eobinson,  19  Wall.  512,  20  L.  Ed.  205;  Leoan  v. 
JJistrict  Court  (Idaho),  43  Pac.  574.) 

By  Section  2910  of  the  Penal  Code,  all  fines  collected  in 
any  court,  except  police  courts,  must  be  applied  to  the  pay- 
ment of  the  costs  of  the  case  in  which  the  fine  is  imposed,  and 
after  such  costs  are  paid  the  residue  must  be  paid  to  the  county 
treasurer  of  the  county  in  which  the  court  is  held.  This  stat- 
ute is  applicable;  hence  it  follows  that  the  costs  herein  in- 
curred must  be  paid  from  any  fine  imposed,  and  that  that  por- 
tion of  the  judgment  wherein  the  Wilsons  were  awarded  costs 
is  invalid  and  of  no  effect.  (People  ex  reL  v.  Coui^t  of  Oyer 
and  Termuier,  101  N.  Y.  248,  4  N.  E.  269.) 

The  court  exhausted  its  power  to  impose  pecuniary  punish- 
ment upon  relator  when  it  fined  him  $500.  The  addition  of 
$304.40  costs  was  in  excess  of  the  law,  and  as  to  such  excess 
the  judgment  is  void. 

Our  opinion  is  that  the  judgment  imposing  a  fine  for  con- 
tempt was  valid,  but  the  judgment  for  costs  is  void,  and  that 
the  acts  and  proceedings  had  and  done  thereunder  must  be 
annulled.     It  is  so  ordered. 
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IN  RE  CRAIGIE'S  ESTATE. 
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e40      141 

(>^e« — Eight  to  AdminiHtrat'^on — Revocation  of  Letters —  '         - 
Pleading. 

1.  The  fact  that  a  public  administrator— who  was  under  an  official  bond  of  $10,0C0,  and 
otherwise  qoallfled— failed  to  file  an  additional  bond  required  by  the  district  Judge 
as  further  security  for  the  interest  of  an  estate  In  his  hands,  did  not,  ip90  facto,  cre- 
ate a  Tacancy  In  the  office  of  public  administrator,  but  was  a  ground  for  declaring  a 
Tacancy  therein  on  judicial  ascertainment  only,  aud  hence  the  refusal  of  a  petition 
for  the  revocation  of  such  letters  and  the  appointment  of  another  administrator, 
failing  to  specify  the  public  administrator's  neglect  to  file  the  bond,  was  proper, 
though  such  failure  appeared  of  record. 

2.  The  failure  of  a  person  appointed  administrator  to  give  a  bond  does  not  ordinarily 
or  usually  make  letters  of  administration  void;  they  are,  for  such  reason,  only  Irreg- 
ular and  Toldable. 

3.  It  is  a  rule  of  pleading  and  practice  that  the  plaintiff  must  state  in  his  complaint  the 
facts  upon  which  he  bases  his  action,  and  be  confined  to  them  in  making  proof  and 
obtoining  relief. 

4.  The  fact  that  a  public  administrator  has  not  completed  the  administration  of  an  es  - 
taie  on  his  retirement  from  office,  did  not  prevent  him  from  tliereafter  completing 
the  same,  since  such  administration  did  not  deyolye  on  his  successor. 

5.  Wbere  the  petition  of  a  resident  of  the  state.— after  the  repeal  of  the  Complied  Stat- 
utes of  1887,— for  the  revocation  of  letters  granted  to  an  administrator  appointed 
thereunder,  and  for  petitioner's  appointment,  on  request  of  houresident  heirs  and 
next  of  khi,  failed  to  show  that  any  of  such  heirs  or  next  of  kin  was  the  widow,  child, 
father,  mother,  brother,  or  sister  of  the  intestate,  he  was  not  entitled  to  such  letters. 

6.  Under  the  Codes  of  1895,  unless  a  person  is  a  honaflde  resident  of  the  state,  he  is  not 
competent  to  serve  as  administrator;  and,  after  letters  have  been  granted  to  a  com- 
petent applicant,  no  person  other  than  the  suivlving  husband  or  wife,  child,  father, 
mother,  brother  or  sister  of  the  intestate  may  obtain  tlie  revocation  of  such  letters 
for  the  reason  that  he  or  she  is  better  entitled  to  them:  nor  may  any  competent  per- 
son, at  the  written  request  of  any  person  not  embraced  in  the  above  class,  obtain  the 
revocation  of  the  letters,  and  the  appointment  of  himself. 

Appeal  from  District   Court^    Lexois  and  Clarke   County; 
S.  IL  Mclntirey  Judge. 

Petition  by  one  Zimmerman,  public  administrator,  etc., 
for  the  revocation  of  letters  of  administration  on  the  estate  of 
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William  Craigie,  deceased.     From  an  order  denying  the  ap- 
plication, petitioner  appeals.     Affirmed. 

« 
Mr.  Albert  L  Loeh^  for  Appellant. 

The  matter  of  the  appointment  of  an  administrator  is  in 
fieri  until,  and  not  completed  till  he  has  qualified  as  such  ad- 
ministrator. The  order  of  appointment,  the  qualification  of 
the  appointee,  and  the  issuing  of  letters  to  him  were  all  nec- 
essary proceedings  to  invest  such  appointee  with  the  office  of 
administrator.  Kenck's  failure  to  comply  with  the  order  of 
court  directing  him  to  give  a  bond  rendered  the  office  vacant. 
{Gray^s  Administrator  v.  Cruise^  36  Ala.  659;  Estate  of 
Hamilton^  34  Cal.  464;  Priory.  Downey,  50  Cal.  888,  399; 
Prior  V.  Downey j  19  Am.  Bep.  666;  Power  v.  Lenoir,  56  Pac. 
Rep.  106;  Feltz  v.  Clarke^  4  Humph.  79;  Moore  v.  Bidge- 
way  J  1  B.  Mon.  234.)  The  necessity  for  the  bond  is  deter- 
mined by  the  probate  judge.  It  then  became  Kenck's  duty 
to  qualify  in  accordance  with  the  determination  of  the  probate 
court.  {Bankhead  v.  HvJtibard,  14  Ark.  298;  Sharp  App. 
^Pa.  1887),  9  Atl.  Rep.  860;  Felton  v.  Sowles,  67  Wis.  882; 
Barretts,  Superior  Court  (Cal.),  43  Pac.  620;  Barrett  v. 
Superior  Court  (Cal.)  47  Pac.  592.)  In  addition  to  the  fact 
that  Kenck  lost  all  right  to  administer  the  estate  by  reason  of 
his  failure  to  qualify,  any  right  he  may  have  had  thereto  was 
lost  by  reason  of  the  fact  the  heirs  directed  a  revocation  of 
the  letters  that  may  have  been  issued  to  him.  It  has  been 
continually  held  by  the  courts  that  a  revocation  of  letters  may 
be  had  upon  the  application  of  any  person  who  has  an  interest 
in  the  estate.  {Watson  v.  Oiover^  77  Ala.  323;  Brackett  v. 
WilliamSy  110  Mass.  649;  Gasque  v.  Moody ^  12  Smedom 
(Miss.)  153;  Dowdey  v.  Graham,  42  Miss.  461;  Fembocker 
V.  Fembocker,  4  Den.  (N.  Y.)  227;  Edwards  v.  Cobb,  96  N. 
C.  4;  Pikes  Estate,  46  Wis.  1.)  And  then  it  is  generally 
held  that  a  failure  to  give  a  bond  is  a  ground  for  a  revocation 
of  letters.  {Bartlett  v.  Placer  County  (Cal.  1897),  47  Pac. 
Rep.  692;  Davenport  v.  Irvine,  4  J.  J.  Marsh.  (Ky)  60;  De 
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Fleshier^ s  Succession^  1  La.  Ann.  20;  Ourly  v.  Beed^  82  Md. 
383;  Claa^k  v.  NUes,  42  Miss.  460;  In  re  O'Brien  (Surrogate 
Court),  19  N.  Y.  Supp.  541;  McFadgm  v.  Council,  81  N.  C. 
195;  Langetiberger's  Estate,  148  Ph.  St.  564.) 

Mr.  H.  S.  Hepner,  for  Respondent. 

MR.  JUSTICE  PIQOTT  delivered  the  opinion  of  the  Court. 

Zimmerman,  the  public  administrator  of  Lewis  and  Clarke 
county,  has  appealed  from  an  order  of  the  district  court  of 
that  county,  entered  on  June  3, 1899,  refusing  to  appoint  him 
administrator  of  the  estate  of  William  Craigie,  deceased,  and 
refusing  to  revoke  letters  theretofore  issued  to  one  Kenck. 

In  his  petition  for  letters,  filed  on  May  16,  1899,  he  states 
that  Craigie,  a  resident  of  Lewis  and  Clarke  county,  died  in- 
testate in  1888,  leaving  an  estate  therein  consisting  of  the  sum 
of  $4,046.79,  which  sum  was  at  the  time  the  petition  was 
filed  in  the  hands  of  T.  J.  Walsh,  Esq.,  and  subject  to  his 
charges  and  expenses  as  an  attorney;  '^that  the  next  of  kin  of 
said  deceased,  and  whom  your  petitioner  is  advised  and  be- 
lieves, and  therefore  alleges  to  be,  the  heirs  at  law  of  said  de- 
ceased, are"  certain  persons  residing  without  the  state  of 
Montana,  whose  kinship  to  the  decedent  is  not  specified;  that 
he  is  the  nominee  in  writing  of  a  majority  of  said  heirs,  and 
is  therefore  entitled  to  letters.  Annexed  to  the  petition  was 
the  request  of  a  majority  of  the  next  of  kin  that  Zimmerman 
be  appointed;  and  on  May  31st  there  was  filed  a  request, 
signed  by  the  next  of  kin,  that  the  letters  theretofore  issued 
to  Kenck  be  revoked,  and  the  public  administrator  appointed 
in  his  place.  On  the  hearing  the  probate  records  disclosed 
these  facts:  On  June  12,  1893,  the  court  below  directed 
Kenck,  then  public  administrator,  to  take  charge  of  and  ad- 
minister the  estate  of  Craigie,  which  was  then  in  the  hands  of 
the  predecessor  in  oflBce  of  Kenck,  and  ordered  him  to  file  a 
bond  in  the  sum  of  1(300.  On  the  same  day  Kenck  took  the 
oath  required,  and  letters  were  then  issued  to  him.  He  did 
not,  however,  furnish  the  (500  bond.     Thereafter  Kenck,  as 
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administrator,  duly  prosecuted  in  the  district  and  supreme 
courts  an  action  against  the  sureties  upon  the  bond  of  one 
Yaeger,  formerly  administrator  of  the  estate,  and  recovered 
and  collected  a  final  judgment  for  $4,046.79,  which  sum  con- 
stitutes the  entire  estate  of  the  decedent.  Upon  these  facts, 
Kenck  objected  to  the  granting  of  letters  to  Zimmerman;  and 
the  court  below,  on  June  3,  1899,  denied  the  petition,  and 
orderd  Kenck  to  continue  his  administration. 

The  appellant  contends  that  the  letters  to  Kenck  should  have 
been  revoked,  and  his  petition  granted,  upon  any  one  of  three 
grounds,  namely:  (1)  Because  Kenck  never  was  the  admin- 
istrator of  Craigie's  estate;  (2)  because  his  right  to  adminis- 
ter the  estate  ceased  with  the  expiration  of  his  term  as  public 
administrator,  and  appellant,  as  his  successor  in  that  office,  is 
entitled  to  continue  the  administration;  and  (3)  because  the 
heirs  and  next  of  kin  requested  the  revocation  of  the  letters 
theretofore  issued  to  Kenck,  and  the  issuance  of  letters  to  the 
appellant.     These  points  we  shall  briefly  examine. 

1.  The  appellant  argues  that,  by  reason  of  Kenck's  neglect 
to  file  the  bond  of  $500  which  the  court  required  of  him  in 
1893,  the  letters  of  administration  were  void,  and  the  office  of 
public  administrator  of  Lewis  and  Clarke  county  became,  ipso 
facto^  vacant;  and  therefore  Kenck  never  was  the  administrator 
of  Craigie'  s  estate^  The  statutes  in  force  at  the  time  Kenck  was 
appointed  and  received  letters  required  the  public  administra- 
tor, before  entering  upon  the  discharge  of  his  duties,  to  take 
the  oath  of  office,  and  to  execute  a  bond  in  the  sum  of  $10,- 
000,  conditioned  for  the  faithful  performance  of  his  duties  (Sec- 
tion 823,  Fifth  Division,  of  the  Compiled  Statutes  1887);  and 
commanded  the  probate  judge  to  require  of  the  public  admin- 
istrator, from  time  to  time,  such  additional  bonds  as  might  be 
necessary  to  secure  the  interests  of  estates  in  his  hands.  (Sec- 
tion 824.)  Section  75  of  the  Second  Division  of  the  Com- 
piled Statutes  of  1887,  which  had  to  do  with  administrators 
other  than  public,  provided  that  each  person  to  whom  letters 
of  administration  were  directed  to  issue,  must,  before  receiv- 
ing them,  execute   a    bond,  with  two  or  more  sureties,  to  be 
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approved  by  the  probate  judge,  conditioned  (Section  77)  for 
the  faithful  performance  of  the  trust  according  to  law.  Sec- 
tion 825  of  the  Fifth  Division  of  the  Compiled  Statutes  of 
1887  reads  as  follows:  ''Upon  failure  of  any  public  admin- 
istrator to  give  the  bond  as  required  in  this  act,  or  as  may  be 
required  by  the  probate  judge,  his  office  shall  become  vacant, 
and  upon  vacancy  in  the  office  of  public  administrator,  from 
any  cause  whatever,  the  office  shall  be  filled  by  appointment 
by  the  probate  judge. " 

By  the  weight  of  authority,  supported  by  sound  reasoning, 
the  failure  of  the  person  appointed  administrator  to  give  a 
bond  does  not  ordinarily  or  usually  make  letters  of  adminis- 
tration void.  They  are  for  such  reason  only  irregular  and 
voidable.  (1  Woerner's  Law  of  Administration  (2d  Ed.), 
Sec.  253,  p.  *546;  11  Am.  and  Eng.  Ency.  Law  (2d  Ed.), 
868,  and  note  5;  Ex  parte  Maxwell,  37  Ala.  362,  s.  c.  79 
Am.  Dec.  62.)  In  Power  y,  Lenoir,  22  Mont.  169,  56  Pac. 
106,  this  Court  held  the  order  appointing  the  guardian  of  a 
minor  to  be  without  effect,  and  the  letters  of  guardianship 
void,  because  the  appointee  neglected  to  give  bond;  but  the 
decision  in  that  case  rests  upon  reasons  different  from  those 
which  control  where  is  involved,  as  in  the  present  proceeding, 
the  effect  of  the  omission  to  give  a  bond  by  one  appointed 
administrator.  Nor  did  the  provision  of  section  825,  supra, 
that,  upon  failure  of  the  public  administrator  to  give  the  bond 
re^juired  by  the  judge,  his  office  should  become  vacant,  create 
a  vacancy  upon  the  mere  happening  of  that  event.  We  do 
not  believe, that  the  legislature  in  enacting  section  825  intended 
to  provide  that  a  public  admistrator,  who  is  already  under  an 
official  bond  of  810,000,  and  has  otherwise  qualified,  should, 
after  entering  upon  the  discharge  of  his  duties,  forthwith  for- 
feit his  office,  upon  omission  to  give  an  additional  bond  re- 
quired by  the  judge  as  further  security  for  the  interest  of  an 
estate  in  his  hands.  Failure  to  give  the  bond  was  cause  for 
declaring  a  vacancy  in  the  office,  and  upon  a  judicial  ascer- 
tainment and  declaration  of  such  omission  the  office  would 
have  become  vacant.     In  our  opinion,  the  neglect  to  furnish 
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the  additional  bond  did  not  of  itself  cause  a  vacancy  in  the 
office  of  public  administrator.  (Throop  on  Public  Officers, 
Sec.  173;  19  Am.  and  Eng.  Ency.  Law  (1st  Ed.),  662r,* 
Sec.  7;  Clark  v.  Enni%^  45  N.  J.  Law,  69.)  Nothing  said 
in  this  opinion  is  to  be  understood  as  an  interpretation  of  Sub- 
division 9  of  Section  1101  of  the  Political  Code  of  1895,  nor 
as  a  disapproval  of  the  decisions  in  People  ex  rel.  Fleming  v. 
Shorby  100  Cal.  537,  35  Pac.  163,  and  People  ex  rel.  Finigan 
V.  Perkins,  85  Cal.  509,  26  Pac.  245. 

Although  the  Codes  of  1895  do  not  contain  a  statute  like 
section  825,  supra^  in  respect  of  public  administrators — if  it 
now  exists,  it  has  not  been  called  to  our  attention — we  do  not 
doubt  the  right  of  the  court  or  judge  to  revoke  letters  upon 
failure  of  the  administrator  to  give  a  bond  required  of  him. 
While  section  825  was  the  law  no  effort  was  made  to  apply  its 
provisions  to  Kenck,  and  since  its  repeal  on  July  1,  1895,  no 
application  has  been  made  either  to  the  eourt  or  judge  to  re- 
voke the  letters  because  of  his  neglect  to  file  the  bond;  nor 
has  the  court  or  its  judge  of  its  or  his  own  motion  done  so. 
The  petition  of  the  appellant  does  not  in  any  way,  directly  or 
by  suggestion,  state  that  Kenck  failed  to  give  the  bond;  the 
request  for  revocation  of  letters  and  tor  the  issuance  of  them 
to  the  appellant  is  equally  silent.  There  was  therefore  a  total 
absence  in  this  regard  of  the  statement  of  a  ground  for  revo- 
cation. The  appellant  proceeded,  doubtless,  upon  the  erro- 
neous assumption  that  the  letters  issued  to  Kenck  were  a  nul- 
lity, and  if  such  were  the  fact  there  would  have  been  no  occa- 
sion to  aver  his  neglect  to  give  the  $500  bond;  but  since  the 
letters  were  only  voidable  the  court  did  not  err,  so  far  as  ap- 
pellant is  concerned,  in  refusing  to  revoke  the  letters  and 
appoint  the  appellant  upon  a  ground  which  was  not  stated  in 
the  petition,  although  appearing  upon  the  records  of  the 
court.  Good  pleading  and  fair  practice  demand  the  enforce- 
ment of  the  rule  that  the  plaintiff  or  applicant  must  state  in 
his  complaint  or  petition  the  facts  upon  which  he  bases  his 
action  or  proceeding,  and  be  confined  to  them  in  making  proof 
and  obtaining  relief.  The  present  proceeding  does  not  fall 
within  any  exception  to  this  rule. 
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2.  The  expiration  of  Kenck's  term  in  the  office  of  public 
administrator  did  not  prevent  him  thereafter  from  administ- 
ering Craigie's  estate;  he,  and  not  his  successor  as  public  ad- 
ministrator, was  entitled  to  the  administrations  pending  when 
he  went  out  of  office;  <'the  administration  of  an  estate  com- 
menced by  a  public  administrator,  and  not  completed  when 
his  term  of  office  expired,  is  nevertheless  to  be  completed  by 
him,  and  does  not  devolve  on  his  successor."  (11  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  808,  and  cases  cited  in  note  4.) 

3.  The  last  reason  urged  by  the  appellant  is  that  any  right 
Eenck  may  have  had  to  administer  was  lost  by  reason  of  the 
request  made  by  the  heirs  and  next  of  kin  for  a  revocation  of 
his  letters,  and  for  the  issuance  of  letters  to  their  nominee, 
the  appellant.  Kenck  contends  that  the  statutes  in  force 
when  the  letters  were  granted  to  him  govern  the  right  to  ad- 
minister. It  is  insisted  by  the  appellant,  on  the  other  hand, 
that  the  statutes  in  force  when  his  petition  was  heard  are  ap- 
plicable. It  is  not  necessary  to  determine  this  controversy, 
for  upon  the  showing  made  the  appellant  had  no  right,  as 
against  Kench,  to  administer  in  either  case.  Chapter  III.  of 
the  probate  practice  act  was  the  law  at  the  time  Kenck  re- 
oeived  letters;  and  under  the  provisions  of  that  chapter  a  non- 
resident of  Montana  was  not  competent  to  serve  as  adminis- 
trator, and  the  request  of  a  non-resident,  other  than  the  sur- 
viving husband  or  wife,  that  anon-resident  be  appointed,  was  a 
legal  nullity.  (State  ex  rd.  Lancaster  v.  Woody^  20  Mont.  413, 
51  Pac  975;  see  In  re  Steioarfs  Estate^  18  Mont.  595,  46  Pac. 
806.)  Again:  Sections  70  and  73  designated  the  only  per- 
sons who  might  obtain  the  revocation  of  letters  upon  the 
ground  ol  their  superior  rights;  the  pre-existing  rights  of  all 
others  were  concluded  or  barred  by  the  order  granting  letters. 
These  sections,  the  latter  of  which  is  here  copied  in  illustra- 
tion merely  of  the  intent  and  object  of  the  legislature,  read: 

''?ec.  70.  When  letters  of  administration  have  been  grant- 
ed to  any  person  other  than  the  surviving  husband  or  wife, 
child,  father,  mother,  brother,  or  sister  of  the  intestate,  any 
one  of  them  may  obtain  the  revocation  of  the  letters,  and  be 
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entitled  to  the  administration,  by  presenting  to  the  probate 
court  a  petition  praying  the  revocation,  and  that  letters  of 
administration  may  be  issued  to  him." 

'*Sec.  73.  The  surviving  husband  or  wife,  when  letters  of 
administration  have  been  granted  to  a  child,  father,  brother^ 
or  sister  of  the  intestate,  or  any  of  such  relatives,  when  let^ 
ters  have  been  granted  to  any  other  of  them,  may  assert  his 
prior  right  and  obtain  letters  of  administration,  and  have  the 
letters  before  granted  revoked  in  the  manner  prescribed  in 
the  three  preceding  sections." 

Upon  referring  to  the  petition  of  the  appellant  and  the  re- 
quest for  revocation,  it  is  seen,  not  only  that  each  of  the 
heirs  and  next  of  kin  is  a  non-resident,  but  that  no  one  of  the 
heirs  or  next  of  kin  is  stated  to  be  the  widow,  child,  father, 
mother,  brother,  or  sister  of  the  intestate.  It  is  perfectly 
plain,  therefore,  that,  if  the  laws  which  were  in  force  when 
Kenck  obtained  letters  are  yet  operative  in  this  proceeding, 
the  request  for  revocation,  based  upon  the  prior  right  of 
those  making  it,  was  without  significance.  Nor  is  the  appel- 
lant's standing  bettered  by  the  statutes  now  in  force.  Unless 
a  person  is  bona  fide  a  resident  of  the  state,  he  is  not,  under 
the  present  law,  competent  to  serve  as  administrator;  hemay^ 
however,  if  incompetent  by  non-residence  only,  request  the 
appointment  of  a  resident,  and  letters  may  be  issued  to  such 
resident.  (Section  2434  of  the  Code  of  Civil  Procedure.) 
Section  2446  prescribes  that  letters  must  be  granted  to  any 
applicant,  although  '*it  appears  that  there  are  other  persons 
having  better  rights  to  the  administration,  when  such  persons 
failed  to  appear  and  claim  the  issuing  of  letters  to  them- 
selves."  The  order  granting  the  letters  determines  the  ques- 
tion of  who  is  best  entitled  thereto,  and  this  decision  is  final, 
except  as  to  the  persons  presently  to  be  mentioned.  No  per- 
son other  than  the  surviving  husband  or  wife,  child,  father, 
mother,  brother,  or  sister  of  the  intestate  may  subsequently 
obtain  the  revocation  of  letters  for  the  reason  that  he  or  she 
is  better  entitled  to  them.  This  favored  or  privileged  class 
is  created  by  sections  2460  and  2463;  the  latter   section  be- 
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inor  identical  with  section  73  of  the  Second  Division  of  the 
Compiled  Statutes  of  1887,  supray  and  the  former  being  sim- 
ilar to  section  70,  supra^  but  so  enlarged  in  its  terms  as  to 
provide  that  any  competent  person  at  the  written  request  of 
any  of  the  persons  in  the  class  may  obtain  the  revocation  of 
the  letters,  and  be  entitled  to  the  administration.  If  the  ap- 
pellant desired  to  avail  himself  of  the  right  created  by  section 
2460,  it  was,  as  we  have  said,  incumbent  upon  him  to  make 
it  appear  that  at  least  one  of  the  heirs  and  next  of  kin  who 
requested  him  to  obtain  the  revocation  of  Kenck's  letters  and 
ask  letters  for  himself  is  the  widow,  child,  father,  mother, 
brother,  or  sister  of  the  decedent.  This  he  failed  to  do,  and 
consequently  he  did  not  bring  himself  within  the  terms  of  the 
only  statute  which  confers  the  right  to  revoke  letters  already 
issued  upon  the  ground  that  those  nominating  him  are  better 
entitled  to  administer  than  is  Kenck. 

The  orders  appealed  from  are  affirmed.  Affirmed. 


STATE    EX    REL.    JACKSON,    Relator,   v.    KENNIE   et 
AL.,  Defendants. 

[No.  1,494.] 
[SutomittedJanuary  10, 1900.    Decided  March  26, 1900.]  ^ 


Habeas  Corpus — Appeal — CertioraH — Justice  of  the  Peace — 
•     Security  to  Keep  the  Peace — Order  of  Commitment — Coti- 
stitutional  Law — Jury  Trial. 

1.  An  appeal  Is  a  creature  of  the  statute,  and  is  allowable  only  where  the  order  or  judg- 
ment sought  to  be  reviewed  by  this  means  is  fairly  covered  by  its  terms. 

2.  An  order  denying  a  writ  of  habeas  corpus  is  not  such  a  Judgment  as  to  render  the 
rights  of  the  petitioner  res  adjudioata,  and  finally  to  conclude  him. 

8.  Penal  Code.  Section  2270,  giving  the  defendant  an  appeal  to  the  supreme  court  from 
any  judgment  against  him;  and  Section  2272,  allowing  an  appeal  to  the  defendant 
from  a  flnal  judgment  of  conviction,  or  from  an  order  after  judgment  affecting  his 
substantial  r1ghts,->do  not  give  the  right  of  appeal  from  an  order  denying  a  writ  of 
habeas  corpttt,  since  the  complainant  in  such  a  proceeding  is  not  a  defendant,  and 
the  determination  of  the  court  is  not  a  "Judgment,"  within  such  provisions;  and  as 
the  Code  of  Civil  Procedure  authorizes  an  appeal  in  civil  cases  only,  and  there  is  no 
provision  for  an  appeal  in  the  habe€is  corpus  act,  there  can  be  no  appeal  from  an 
order  denying  such  a  writ. 
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4.  The  only  way  open  to  a  party  to  have  reviewed  an  order  of  a  lustice  of  the  peace 
committing  him  to  jail  In  default  of  security  to  keep  the  peace,  ia  hy  means  of  the 
review  allowed  under  the  writ  of  cerUorcari, 

6.  Where  the  relator  applied  to  the  district  court  for  a  writ  of  haheaa  corpus,  and  for 
certiorari  to  review  an  order  of  a  Justice  of  the  peace  in  committing  him  to  jail,  at 
the  same  time,  and  in  his  application  for  the  writ  of  htU}e<u  corpus  attacked  the 
Talidity  of  the  commitment  only,  and  no  other  proceeding  of  the  justice,  the  applica- 
tion foi  certiorari  was  not  ancillary  to  the  application  for  the  writ  of  haheas  eorput, 
but  an  independent  proceeding,  from  which  an  appeal  might  be  taken. 

6.  Under  Penal  Code,  Section  1436,  which  requires  that  a  magistrate  committing  a  party 
to  prison,  in  default  of  security  to  keep  the  peace,  must  specify  in  the  order  "the 
cause  of  the  commitment,  the  requirement  to  give  security,  the  amount  thereof,  and 
the  failure  to  give  the  same,"  an  order  of  commitment  was  not  insufficient  oecause 
it  did  not  fix  the  term  of  the  imprisonment. 

7.  The  Constitution  must  be  construed  in  view  of  the  conditions  existing  at  the  time  of 
its  adoption. 

8.  Under  Constitution,  Article  III,  Section  28.  declaring  that  the  right  of  trlAl  by  Jury 
shall  be  secured  to  all,  and  remain  Inviolate,  the  party  complained  of,  in  a  proceed- 
ing in  a  Justice  court,  to  compel  him  to  give  security  to  keep  the  peace,  is  not  entitled 
to  a  jury  trial,  since  no  such  right  existed  at  the  time  the  Constitution  was  adopted, 
and  there  is  nothing  in  the  Constitution  extending  the  right  to  any  case  In  which  it 
did  not  exist  at  the  date  of  its  adoption. 

Appeal  from  District  Courts  Custer  County;  C  H,  Loud^ 
Judge. 

Otway  Jackson  was  committed  to  jail  in  default  of  security 
to  keep  the  peace,  and  from  an  order  of  the  district  court 
denying  his  application  for  certiorari  to  review  such  commit- 
ment, and  from  an  order  denying  his  application  for  release 
on  habeas  co7*pus^  he  appeals.     Affirmed. 

Statement  of  the  Case. 

On  October  31,  1899,  Otway  Jackson,  the  relator  herein, 
applied  to  the  Honorable  C.  H.  Loud,  judge  of  the  Seventh 
judicial  district,  for  writs  of  review  and  hahea^  corpus  to  re-, 
view  and  annul  an  order  of  A.  W.  Kennie,  a  justice  of  the 
peace  in  and  for  Miles  City  township,  in  Custer  county, 
whereby  the  said  relator  was  committed  to  the  county  jail  in 
default  of  security  to  keep  the  peace,  and  to  secure  an  order 
directing  the  relator's  release  from  custody.  The  writs  were 
applied  for  under  separate  petitions.  Both  were  issued  and 
made  returnable  before  the  said  judge  at  Miles  City  on  No- 
vember 1,  1899.  On  that  day  return  was  made  by  the  justice 
of  a  complete  transcript  of  the  proceedings  in  his  court  where- 
in the  order  complained  of  was  made,  and  also  by  the  sheriff 
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of  Caster  county  of  the  warrant  under  which  he  held  the  rela- 
tor in  custody.  From  the  record  it  appears  that  on  Septem- 
ber 6,  1899,  complaint  was  made  on  oath  to  the  said  justice, 
by  one  Clara  C.  Jackson,  that  at  various  times,  and  particu- 
larly on  the  3d  day  of  September,  1899,  Otway  Jackson  had 
unlawfully  and  maliciously  threatened  to  commit  the  crime  of 
murder  upon  the  complainant,  and  that  she  had  good  ground 
to  believe,  and  did  believe,  that  the  said  Otway  Jackson  in- 
tended to  injure  her  and  take  her  life.  The  justice  was  asked 
to  issue  his  warrant  of  arrest  for  the  said  Otway  Jackson,  and 
require  him  to  furnish  security  to  keep  the  peace  towards  the 
state,  and  particularly  towards  the  complainant.  Upon  this 
complaint  a  warrant  of  arrest  was  issued,  and  the  defendant, 
relator  herein,  brought  before  the  justice  for  a  hearing  on 
September  16th.  The  defendant  entered  his  plea  of  not 
guilty.  Thereupon  the  justice  heard  the  evidence  of  wit- 
nesses, and  reduced  it  to  writing,  as  required  by  law.  On 
September  18th  the  justice  made  the  following  order:  "The 
court  finds  that  there  is  just  reason  to  fear  the  commission  of 
the  offense  charged  in  the  complaint,  and  hereby  orders  that 
the  defendant  give  bond  in  the  sum  of  (1,000  to  keep  the 
peace  for  one  year  towards  the  state  of  Montana,  and  particu- 
larly toward  Clara  Jackson,  the  complainant  in  this  action, 
and  in  default  of  such  bond  the  defendant  be  committed  to  the 
jail  of  Custer  county  until  such  bond  be  given."  Thereupon, 
the  defendant  having  failed  to  give  the  bond  as  required  by 
this  order,  a  warrant  of  commitment  was  issued  to  the  sheriff 
of  Custer  county,  as  follows: 

''Miles  City,  Mont.,  Sept.  18,  1899. 
^^The  State  of  Montana  to  the  Sheriff  of  Custer  County: 

''Otway  Jackson  having  been  tried  before  me,  and  found 
guilty  of  the  charge  of  threatening  to  commit  murder, 
and  an  order  having  been  made  by  me  that  the  said  Otway 
Jackson  furnish  a  bond  of  $1,000  to  keep  the  peace  towards 
the  state  of  Montana,  and  more  particularly  towards  Clara 
Jackson,  for  one  year,  and  such  bond  not  having  been  given, 
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and  in  default  of  the  same  you  are  hereby  commanded  to  re- 
ceive him  into  your  custody,  and  detain  him  in  the  common 
jail  of  Custer  county  until  he  is  legally  discharged  or  such 
bond  given. 

'*A.  W.  Kennie,  Justice  of  the  Peace." 

It  is  alleged  by  the  relator  that  the  order  of  the  justice, 
and  the  warrant  of  commitment  thereon,  were  in  excess  of 
jurisdiction  and  void. 

(1)  Because  in  the  order  there  is  not  fixed  or  specified  any 
period  of  time  during  which  the  imprisonment  should  con- 
tinue; and 

(2)  Because  the  warrant  does  not  set  forth  the  offense 
charged  nor  the  period  of  imprisonment;  and 

(3)  Because  the  relator  was  deprived  by  the  said  justice  of 
his  right  of  trial  by  jury. 

Both  applications  were  heard  by  the  district  judge  at  Miles 
City,  on  November  7,  1899,  and  were  dismissed,  and  the  rela- 
tor was  remanded  to  the  custody  of  the  sheriff,  to  be  held  by 
him  under  the  warrant  of  the  justice.  From  this  action  of 
the  district  judge  this  appeal  is  prosecuted. 

Mr,  John  C,  Lyndes  and  Mr.  Geo.  W.  Farr^  for  Appellant. 

As  sustaining  the  view  that  an  appeal  will  lie  under  statutes 
similar  to  ours,  see:  State  v.  Buckham^  29  Minn.  462;  In 
re  Ilammill^  69  N.  W.  577.  See  also  cases  cited  in  notes  1 
and  2,  pages  1073-4  of  En.  of  PI.  &  Pr.  Vol.  9.  See  the 
dissenting  opinion  by  Chief  Justice  Bartholomew  in  the  case 
of  Carruth  v.  Taylor^  77  N.  W.  Rep.  617,  giving  an  able  and 
exhaustive  review  of  the  early  English  cases,  and  recent  de- 
cisions. The  warrant  of  commitment  issued  by  the  justice  is 
void;  it  is  wholly  indefinite  and  indeterminate  as  to  time,  and 
does  not  set  forth  the  offense  charged,  or  the  judgment  of  the 
justice.  (21  Am.  &  Eng.  Enc.  of  Law,  (1st  Ed.)  p.  1073, 
note  6;  People  v.  Forbes,  22  Cal.  136;  1  Bishop  Cr.  Prac. 
Sec.  1297;  \V(i8hhum  v.  Belknap^  3  Conn.  502;  People  v. 
WeUter,  36  N.  Y.  S.  995;  People  v.  Reese,  53  N.  Y.  S.  966; 
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Armstrong  v.  State^  83  ^Ala.  49;  State  v.  Prince^  42  La.  Ann. 
817;  21  Am.  &  Eng.  Enc.  of  Law,  p.  1072;  4  Enc.  of  PL  & 
Pr.  p.  677;  People  v.  NeiUon,  16  Hun.  (N.  Y.)  214;  In  the 
matter  of  Trams,  65  How.  Pr.  (N.  Y.  Sup.  Ct.)  347;  United 
St<Ues  V.  Brown,  4  Cranch  (CC)  333.) 

Mr,  C.  B.  Nolan,  Attorney  General,  for  the  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY,  after  stating   the  case, 
delivered  the  opinion  of  the  Court. 

The  attorney  general  makes  the  contention  that  there  is  no 
provision  in  the  statutes  permitting  an  appeal  to  this  Court 
from  an  order  of  the  district  court,  or  a  judge  thereof,  in 
habeas  corpus  proceedings,  and  that  this  Court  has  no  jurisdic- 
tion to  entertain  this  appeal.  His  argument  proceeds  upon 
the  theory  that  the  certiorari  proceeding  was  merely  ancillary 
to  the  application  for  the  writ  of  habeas  corpus,  and  follows 
it;  and  that,  if  there  is  no  appeal  from  the  order  denying  this 
latter,  there  is  therefore  no  jurisdiction  in  this  Court  to  con- 
sider any  question  arising  out  of  the  action  of  the  district 
jadge  in  dismissing  the  former.  The  correctness  of  this  con- 
tention depends  upoif  the  two  propositions,  viz:  Whether  an 
appeal  lies  from  the  order  denying  the  writ  of  habeas  corpus*, 
and,  if  it  does  not,  whether  the  application  for  the  writ  of 
certiorari  is  so  far  independent  of  the  former  proceeding  that 
the  appeal  may  be  entertained  from  the  order  in  so  far  as  it 
denied  this  writ. 

There  is  no  provision  in  the  habeas  corpus  act  (Penal  Code, 
Sections  2740-2772),  upon  the  subject  of  appeal,  nor  is  there 
any  such  provision  in  the  title  in  the  Penal  Code  under  which 
this  proceeding  is  classified.  This  title,  Title  XII.,  Chapter 
I.,  Part  II.,  classifies  the  writ  of  habeas  corpus  as  a  special 
proceeding  of  a  criminal  nature.  Following  out  the  idea 
suggested  by  this  classification,  in  the  absence  of  a  right  of 
appeal  provided  for  in  the  title  treating  of  this  proceeding, 
we  naturally  and  properly  turn  to  the  general  provisions  of 
the  Penal  Code,  allowing  appeals  in  criminal  cases,  to  find  if 
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tbe  right  is  provided  for  there.  These  we  find  in  Sections 
2270-2273,  inclusive.  Section  2270  provides  that  '*ftn  appeal 
to  the  Supreme  Court  may  be  taken  by  the  defendant,  as  a 
matter  of  right,  from  any  judgment  against  him."  Section 
2272  allows  an  appeal  to  the  defendant  (1)  from  a  final  judg- 
ment of  conviction;  (2)  from  an  order  denying  a  motion  for  a 
new  trial;  and  (3)  from  an  order  after  judgment  affecting  the 
substantial  rights  of  the  party.  Section  2273  enumerates  the 
instances  in  which  the  state  may  appeal.  Bearing  in  mind  the 
rule  that  an  appeal  is  a  creature  of  the  statute,  and  is  allow- 
able only  where  the  order  or  judgment  sought  to  be  reviewed 
by  this  means  is  fairly  covered  by  its  terms  (In  re  Tuohy^s 
Estate,  23  Mont.  305,  58  Pac.  722),  we  must  conclude  that 
the  foregoing  provisions  have  no  reference  to  habeas  corpus 
proceedings,  unless  the  order  made  therein  can  be  designated 
as  a  <^final  judgment, '^  and  the  complainant  can  be  properly 
denominated  a  '^defendant."  That  this  latter  term  is  not  a 
proper  designation  for  a  petitioner  in  a  habeas  corpus  proceed- 
ing is  clear  from  Section  2890  of  the  Penal  Code,  yrhich  pro- 
vides that  <<the  party  prosecuting  a  special  proceeding  of  a 
criminal  nature  is  designated  in  this  Code  as  the  complainant, 
and  the  adverse  party  as  the  defendant. ''  A  party  cannot  for 
the  purpose  of  instituting  a  proceeding  be  the  complainant, 
and  for  the  purpose  of  prosecuting  an  appeal  in  the  same  pro- 
ceeding shift  his  position  to  that  of  the  defendant.  Nor  is  the 
determination  of  a  court  or  judge  in  this  proceeding  adverse 
to  the  complainant  properly  designated  by  the  term  *']udg. 
ment,"  within  the  meaning  of  the  foregoing  provisions.  Ob- 
viously, the  judgment  mentioned  in  Section  2270  is  the  final 
judgment  or  other  order  referred  to  in  Section  2272,  and  em- 
braces only  those  judgments  and  orders  which  become  res  ad- 
jiidioata  and  final  as  to  all  matters  involved  in  the  controversy. 
And  the  rule  has  generally  been  adopted  that  an  order  deny- 
ing a  writ  of  habeas  corpus  is  not  such  a  judgment  as  to  render 
the  rights  of  the  petitioner  res  adjtulioata,  and  finally  to  con- 
clude him.  This  was  the  rule  at  common  law.  (Bex  r.  Sud- 
dtSj  1  East,  806;  Church  on  ffabeas  Corpus^  Sec.  886.)     It  is 
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80  held  in  California,  Missouri,  Illinois,  Pennsylvania,  Massa- 
chusetts, and  North  Dakota.  {In  re  Perkins^  2  Cal.  424;  In 
re  Jling,  28  Cal.  247;  Bowe  v.  State^  9  Mo.  682;  Hammond 
T.  People,  32  111.  446;  Ex  parte  Thompson,  93  111.  89;  Com. 
ex  rdn  Lehman  v.  Jones,  3  Serg.  &  R.  158;  Com.  ex  reL,  Par- 
ker V.  Blatt,  166  Pa.  St.  213,  30  Atl.  674;  Bradley  v.  Beetle, 
153  Mass.  154,  26  N.  E.  429;  Cwrruth  v.  Tayl(yr,  (N.  D.)  77 
N.  W.  617.)  This  was  formerly  the  rule  in  New  York. 
{People  ex  rel.  Lawrence  v.  Brady,  56  N.  Y.  182.)  ^n  ap- 
peal is  now  allowed  in  that  state  by  statute.  <<In  the  federal 
courts  of  the  United  States  the  doctrine  of  res  adjvdicata  does 
not  apply  to  an  order  remanding  the  prisoner,  and  the  pre- 
vailing doctrine  in  the  state  courts,  in  the  absence  of  statu- 
tory provisions,  is  that  a  judgment  remanding  a  prisoner  on 
habeas  corpus  is  not  appealable  or  subject  to  review,  and  that 
the  doctrine  of  res  adjvdicata  has  no  application  to  such  a 
case.  The  prisoner  is  entitled  to  the  opinion  of  all  the  courts 
as  to  his  freedom,  and  in  his  applications  for  the  writ  of  hab- 
eas corpus  may  exhaust  the  entire  judicial  power  of  the  state." 
(Church  on  Habeas  Corpus,  Sec.  386.) 

From  these  considerations,  it  is  clear  that  from  an  order 
denying  the  writ  and  remanding  the  prisoner  no  appeal  lies, 
under  any  of  the  foregoing  provisions  of  the  Penal  Code.  It 
is  equally  clear  that  the  appeal  does  not  lie  under  any  provis- 
ion of  the  Code  of  Civil  Procedure.  Section  1722  of  that 
Code,  as  amended  by  the  Act  of  1899,  p.  146,  provides  only 
for  appeals  in  civil  cases,  and  has  no  application  to  any  mat- 
ter contained  in  the  Penal  Code.  This  is  made  clear  by  refer- 
ence to  Section  1720  of  the  Code  of  Civil  Procedure,  which 
provides  that  '*a  judgment  or  order  in  a  civil  action  ♦  *  * 
may  be  reviewed  as  prescribed  in  this  Title,  and  not  other- 
wise." It  is  further  provided  in  Section  3480  that  "the  Pen- 
al Code  defines  and  provides  for  the  prosecution  of  a  criminal 
action." 

We  must  therefore  hold  that  the  appeal,  so  far  as  it  seeks 
a  review  of  the  action  of  the  district  judge  upon  the  applica- 
tion for  the  writ  of  habeas  corpus,  must  be  dismissed. 
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To  support  the  appeal,  the  appellant  cites  Territory  ex  rd, 
McCann  v.  Sheriff,  6  Mont.  297,  12  Pac.  662;  State  ex  rd. 
Newell  y.  Newdly  13  Mont.  302,  34  Pac.  28;  State  exrel. 
Giroux  V.  Giroux,  15  Mont.  137,  38  Pac.  465;  Id.,  19  Mont. 
149,  47  Pac.  798, — as  conclusive.  It  is  sufficient  to  say  of 
Territory  ex  rd,  McCann  v.  Sheriff,  and  State  ex  rd,  Newdl 
V.  Newell  that  they  arose  under  the  provisions  of  the  old 
Code,  which  were  essentially^  different  in  many  respects  from 
those  pontained  in  our  present  Code,  and  that  in  neither  of 
them  was  the  question  of  the  right  of  appeal  presented.  This 
latter  remark  also  disposes  of  State  ex  rd,  Girowx  v.  Giroux, 
Though  it  arose  under  our  present  Code,  the  right  of  review 
by  this  Court  was  not  called  in  question.  Had  the  attention 
of  this  Court  been  called  to  the  provisions  of  the  Code  as  they 
now  stand,  doubtless  the  authority  of  People  v.  Schuster,  40 
Cal.  627,  would  have  been  followed. 

We  are  of  the  opinion,  however,  that  the  appeal  from  the 
order,  in  so  far  as  it  dismissed  the  certiorari  proceedings,  is 
properly  before  us.  The  relief  sought  thereby  was  the  same 
as  if  the  proceeding  had  been  instituted  as  an  independent 
remedy;  for  its  purpose  was  to  have  the  district  judge  review 
the  proceedings  had  before  the  justice  of  the  peace,  and  to  an- 
nul the  order  therein  made,  and  not  merely  to  bring  up  the 
record  of  those  proceedings  in  aid  of  the  habeas  corpus.  All 
the  substantive  relief  that  the  district  judge  could,  under  any 
circumstances,  grant  under  the  certioranri,  was  sought  by  the 
relator,  and  the  power  of  the  judge  to  act  thereon  was  invoked 
to  the  same  extent  as  if  the  habeas  corpus  proceeding  had  not 
been  instituted.  There  was  no  appeal  from  the  order  com- 
plained of,  and  the  only  way  open  to  the  relator  to  have  it 
set  aside  was  by  means  of  the  review  allowed  under  this  writ. 
(Code  of  Civil  Procedure,  Section  1941.)  It  is  not  uncommon 
for  this  writ  to  be  used  in  this  way,  where  it  is  sought  to  set 
aside  a  conviction  iu  summary  proceedings  before  a  justice  of 
the  peace  where  there  is  no  appeal.  For  this  course  of  pro- 
cedure we  find  sanction  in  the  following  authorities:  Grid> 
V.  Kuttner,  186  Pa.  St.  281,  19  Atl.  1040;  Oosliney.  Place^ 
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32  Pa.  St.  620;  Bacon  Abr.  tit.  Habeaa  Carpus,  133;  Id. 
Certiorari,  A;  Hurd  on  Habeaa  Corpus,  356,  366;  Church  on 
Habeas  Corpus,  Sees.  262-264;  State  x.  Glenn,  54  Md.  672; 
In  re  McCutcKean,  10  Mont.  116,  25  Pac.  97.  In  Grieb  v. 
Kuttner,  supra,  the  court,  after  noticing  the  earlier  cases, 
proceeds:  '^InHergerv.  Smvll,  39  Pa.  St.  302,  as  already- 
noted,  there  was  no  habeas  corpus,  and  the  result  of  the  case 
is  that  certiorari  and  habeas  corpus  may  be  used  separately  or 
together;  and,  when  used  concurrently,  the  question  which  is 
the  principal  writ  and  which  merely  ancillary  will  depend  on 
the  facts  of  the  particular  case  and  the  nature  of  the  relief 
sought."  Th.^  o^cei  ot  t\ie  habeas  carpus  is  to  bring  up  the 
body  only,  and  the  court  or  judge  will  upon  the  return  in 
this  proceeding  judge  of  the  illegality  of  the  imprisonment 
upon  the  commitment..  If  this  be  irregular  merely,  or  it  does 
not  appear  therefrom  that  the  inferior  court  was  without  jur- 
isdiction, the  complainant  will  be  remanded.  If,  however,  it 
is  the  purpose  of  the  complainant  to  have  the  proceedings  be- 
fore the  justice  reviewed,  and  the  judgment  or  order  therein 
annulled,  on  the  ground  of  want  or  excess  of  jurisdiction,  then 
certiorari  may  issue  to  the  justice  to  bring  up  the  record,  to 
enable  the  superior  court  or  its  judge  to  take  such  action 
therein  as  may  be  proper.  The  office  of  the  writ  is  thus  ex- 
plained in  the  citation  from  Bacon's  Abridgement,  supra.  {In 
reBion,  59  Conn.  372,  20  Atl.  662,  11  L.  R.  A.  694.) 

Whether,  under  our  statute  (Penal  Code,  Sections  .2763, 
2764),  these  remarks  apply  generally  to  habeas  corpus  pro- 
ceedings, we  do  nqt  decide.  They  are  certainly  pertinent  and 
applicable  to  the  facts  of  this  case;  for  the  reason  that  the 
complainant  in  his  petition  for  the  writ  of  habeas  carpus  does 
not  attack  the  validity  of  the  order  made  by  the  justice,  or 
the  sufficiency  of  the  evidence  upon  which  it  was  based,  but 
assails  the  validity  of  the  commitment  only. 

We  conclude,  therefore,  that  the  application  to  the  district 
judge  for  the  writ  of  certiorari,  though  concurrent  with  the 
application  for  the  writ  of  habeas  carpus,  was  not  merely  an- 
cillary to  the  latter  proceeding,  but  was  an  independent  pro- 
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ceeding  for  substantive  relief,  by  direct  attack  upon  the  pro- 
ceedings before  the  justice,  which,  as  we  have  said,  were  not 
assailed  by  the  habeas  oorymSy  seeking  to  overturn  the  order 
resulting  therefrom.  In  the  absence  of  an  appeal  from  the 
action  of  the  district  judge,  in  so  far  as  it  disposed  of  this 
proceeding  adversely  to  the  relator,  he  would  ha ve^  been  finally 
concluded  thereby.  (State  ex  rel,  Shing  v.  Lenahan^  17 
Mont.  518,  43  Pac.  712.) 

Passing  now  to  the  consideration  of  the  appeal  on  this 
branch  of  the  case,  we  shall  consider  briefly  the  contentions 
of  the  appellant  in  the  order  in  which  they  are  made. 

1.  Is  the  order  of  the  justice  void  in  failing  to  fix  a  term 
of  imprisonment  ?  A  person  who  has  threatened  to  commit 
an  offense  against  the  person  or  property  of  another  may  be 
required  by  any  magistrate,  upon  written  complaint,  to  be 
arrested,  and  brought  before  him  for  examination.  (Penal 
Code,  Sees.  1480-1445.)  The  person  so  arrested  may  con- 
trovert the  charge.  Thereupon  the  magistrate  must  take  the 
proof  in  writing.  <<If  it  appear  that  there  is  no  just  reason 
to  fear  the  commission  of  the  offense  alleged  to  have  been 
threatened,  the  person  complained  of  must  be  discharged. '' 
(Penal  Code,  Sec.  1434.)  If,  however,  there  is  just  reason 
to  fear  the  commission  of  the  offense,  the  person  complained 
of  may  be  required  to  enter  into  an  undertaking  in  such  sum, 
not  exceeding  95,000,  as  the  magistrate  may  direct,  with  one 
or  more  sufficient  sureties,  to  keep  the  peace  toward  the  state, 
and  particulary  toward  the  complainant.  The  undertaking  is 
valid  and  binding  for  one  year,  and  may,  upon  the  renewal  of 
the  complaint,  be  extended  for  a  longer  period,  or  a  new  un- 
dertaking required.     (Id.  Sec.  1435.) 

If  the  undertaking  is  given,  the  party  complained  of  must 
be  discharged.  ''If  he  does  not  give  it,  the  magistrate  must 
commit  him  to  prison,  specifying  in  the  warrant  the  cause  of 
commitment,  the  requirement  to  give  security,  the  amount 
thereof,  and  the  omission  to  give  the  same. "  {Id,  Sec.  1436.) 
The  statute  does  not  provide  the  form  of  the  order  to  be  made 
by  the  magistrate;  but,  testing  the  order  under  consideration 
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by  applying  to  it  the  provisions  of  the  sections  quoted,  it  ap- 
pears to  be  a  literal  compliance  with  them.  It  recites  a  find- 
ing of  just  cause  to  fear  the  commission  of  the  offense  charged, 
it. directs  security  to  be  given  for  one  year  to  keep  the  peace 
toward  the  state,  and  particularly  the  complainant,  and  directs 
the  person  complained  of,  in  default  of  security,  to  be  com- 
mitted to  prison  until  the  same  be  given.  It  might  have  been 
more  explicit  in  reciting  the  charge  upon  the  proof  of  which 
the  undertaking  was  required;  but  we  must  not  exact  too 
much  technical  nicety  from  justices  of  the  peace,  who  are  not 
experienced  lawyers;  otherwise  the  law  would  more  often  ex- 
emplify the  failure,  rather  than  the  accomplishment,  of  just- 
ice. A  reference  to  the  complaint  on  file  containing  the  charge 
is  sufficient. 

Nor  does  the  statute  require  the  order  of  the  justic  to  fix 
the  term  of  imprisonment.  The  purpose  of  the  statute  is  to 
prevent  crime,  not  to  punish  one  already  committed.  There- 
fore the  imprisonment  which  is  the  result  of  a  failure  to  give 
bond  is  not  a  penalty  for  the  threatened  crime  as  proved  at 
the  hearing,  but  the  alternative  provided  for  preventing  its 
accomplishment,  where  the  person  charged  has  refused  or 
failed  to  obey  the  order  to  furnish  security  for  the  public 
peace.  The  imposition  of  imprisonment  becomes  necessary 
only  after  the  other  alternative  has  failed. 

2.  The  commitment  is  not  properly  before  us.  upon  this 
appeal,  but  we  will  remark  of  it,  in  passing,  that  it  contains 
all  the  recitals  required  by  the  statute:  Upon  the  failure  to 
give  the  undertaking,  the  magistrate  must  commit  the  person 
charged  to  prison,  specifying  in  the  warrant  (a)  the  cause  of 
commitment;  (b)  the  requirement  to  give  security;  (c)  the 
amount  thereof;  and  (d)  the  omission  to  give  the  same.  In 
these  particulars  the  warrant  ia  sufficient,  (/n  re  Miller^  1 
Daly,  662;  Bradstreet  v.  Furge^on,  23  Wend.  638;  Murfree, 
Jurisdiction  of  Justices,  Sec.  1133.)  The  statute  does  not 
require  it  to  recite  the  charge  nor  to  fix  the  time  of  impris- 
onment. In  respect  of  the  time,  the  recital  that  security  for 
the  peace  for  one  year  has  been  required  as  the  cause  of  com- 
mitment is.  sufficient. 
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8.  In  a  proceeding  of  this  character  the  person  complained 
of  is  not  entitled  to  a  jury  trial.'  As  heretofore  remarked, 
the  purpose  of  the  proceeding  is  to  prevent,  not  to  punish, 
crime.  '*A  binding  to  good  behavior  is  not  by  way  of  pun- 
ishment, but  it  is  to  show  that,  when  one  has  broken  the  good 
behavior,  he  is  not  be  any  more  trusted."  (Beg.  v.  Rogers^ 
7  Mod.  28.)  Counsel  in  support  of  relator's  claim  to  this 
right,  cite  Section  23  of  Article  111  of  the  Constitution,  which 
declares  that  *'the  right  of  trial  by  jury  shall  be  secured  to 
all,  and  remain  inviolate;"  and  also  Sections  20  and  21  of 
Article  VIII  of  the  same  instrument,  providing  that  justices' 
courts  <<shall  have  such  jurisdictions  in  criminal  matters,  not 
of  the  grade  of  felony,  as  may  be  provided  by  law."  Atten- 
tion is  then  called  to  Section  68  of  the  Code  of  Civil  Proced- 
ure, and  Sections  1400  and  1366  of  the  Penal  Code,  defining 
the  jurisdiction  of  these  courts  in  criminal  matters,  and  pro- 
viding that  <  <in  all  criminal  prosecutions  the  accused  shall 
have  the  right  to  a  speedy  trial  by  an  impartial  jury."  Coun- 
sel contends  that,  in  the  light  of  the  declaration  of  the  Consti- 
tution and  these  statutory  provisions,  the  right  of  trial  by 
jury  must  be  awarded  to  the  accused  in  all  cases  of  criminal 
cognizance  by  the  courts  of  this  state.  In  this  contention, 
however,  counsel  overlooks  one  of  the  fundamental  rules  of 
constitutional  construction  on  this  subject,  vt2.,  that  this  in- 
strument must  be  construed  in  view  of  the  conditions  existing 
at  the  time  of  its  adoption,  and  that  the  right  of  trial  by  jury 
guaranteed  under  this' broad  declaration  is  the  right  as  it  then 
existed,  and  not  one  created  or  extended,  except  by  express 
terms,  by  the  instrument  itself.  This  rule  extends  to  both 
civil  and  criminal  trials,  and  is  applied  by  the  courts  to  the 
constitutions  of  all  our  states.  (Proflfatt  on  Jury  Trial,  Sec. 
87;  Cooley,  Const.  Lim.  74,  389;  State  \\  Glenn,  64  Md.  672; 
Flint  River  Steamboat  Co.  v.  Foster^  b  Ga.  194;  Rossy.  Irv- 
ing^  14  111.  171;  And^*son  v.  Caldwell^  91  Ind.  464;  Allen  \. 
Anderson^  67  Ind.  388;  State  \.  Mc Clear ^  11  Nev.  39;  Fra- 
zee  V.  Beattie,  26  S.  C.  348,  2  S.  E.  126;  Stilwell  y.  Kellogg, 
14  Wis.  461.)     The  rule  is  elementary,  and  so   well  settled 
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that  further  comment  is  unnecessary.  Looking  into  the  his- 
tory of  our  own  Constitution,  we  find  that  at  the  date  of  its 
adoption,  in  1889,  while  the  right  to  a  trial  by  jury  existed 
by  virtue  of  the  territorial  statutes*in  all  cases  of  felonies  and 
misdemeanor!^,  it  did  not  exist  .under  the  proyisions  of  the 
statutes  in  force  for  the  preyention  of  public  offenses.  Stat- 
utes the  same  in  substance  as  those  under  which  the  relator 
was  held  in  the  present  instance  were  enacted  by  our  first  ter- 
ritorial legislature  in  1864,  and  have  been  upon  the  statute 
books  of  the  territory  and  state  eyer  since,  as  a  substantial 
part  of  our  police  regulations.  In  such  cases  the  right  of  trial 
by  jury  has  never  existed.  There  is  nothing  in  the  Constitu- 
tion extending  this  right  to  any  case  in  which  it  did  not  exist 
at  the  date' of  its  adoption.  The  provisions  of  the  Codes  cited 
by  counsel  touching  the  criminal  jurisdiction  of  justices  of  the 
peace  arn  substantially  the  same  as  they  have  been  throughout 
the  history  of  our  system  of  laws,  and  have  no  reference  to 
the  proceeding  in  question  here.  They  are  applicable  only  to 
cases  where  the  justice  is  clothed  with  the  power  to  try  and 
punish  crimes  actually  committed. 

The  justice  proceeded  under  the  provisions  of  the  statute, 
and  his  action  was  correct. 

The  judge  of  the  district  court  should  have  entered  an  order 
affirming  the  proceedings  of  the  justice.  (Code  of  Civil  Pro- 
cedure, Sec.  1948.)  The  order  of  dismissal,  however,  was, 
in  effect,  the  same,  and  his  action  will  not  be  reversed  for  this 
technical  error. 

Let  the  judgment  be  affirmed. 

AJirmed. 
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COLE  MANUFACTURING  CO.  Afpbllant,  v.  MORTON 
£T  AL.,  Respondents. 

[No.  1186.] 
rSubmitted  January  80, 1900.     Decided  March  26, 1900.] 

Principal  cmd  Surety — ^^ Suretyship*^ — ^^Ghiaranty^'* — Bond 
Parties — Joinder. 

1.  Where  a  part  of  an  agreement  creating  an  agency  was  a  bond  executed  to  plaintiff 
by  the  agent  and  the  defendants  conditioned  that  if  the  agent  failed  to  perform  hia 
duties,  and  pay  oyer  to  the  plaintiff  such  sums  as  might  be  due  him,  the  defendants 
would  i>ay  such  sum,  not  exceeding  1200,  the  defendants  were  sureties,  withm  Civil 
Code,  Section  3670,  deflnicg  a  surety  as  one  who  becomes  responsible  for  aaother  to 
secure  a  benefit  to  the  other,  and  hence  the  agent  and  defendant^  were  properly 
Joined  In  an  action  on  the  bond,  under  Code  of  Civil  Procedure,  Section  68S,  provid- 
ing that  persons  severally  liable  on  the  same  obligation,  including  sureties  on  the 
same  or  separate  instruments,  may  be  included  in  the  same  action  at  the  plaintiff's 
option. 

2.  Under  the  Codes  of  1895,  there  is  preserved  the  general  distinction  between  surety- 
ship and  guaranty,  viz:  A  surety  is  bound  with  the  principal  as  an  original  promisor 
on  the  same  contract,  while  a  guarantor  makes  his  own  separate  contract;  in  other 
words,  a  surety  makes  his  contract  primarily  for  the  principal,  while  a  guarantor 
makes  his  contract  mainly  for  his  own  benefit. 

8.    The  liability  of  sureties  is  limited  by  the  amount  of  their  undertaking. 

Appeal  from  District  Courty  Missoula  county;  F.  II,  Woody ^ 
Judge. 

Action  by  the  Cole  Manufacturing  Company  against  Charles 
Morton  and  others.  From  a  judgment  for  defendants,  plain- 
tiff appeals. 

Statement  of  the  Case. 

The  plaintiff  and  appellant  brought  this  action  against  the 
defendants  and  respondents  upon  a  written  undertaking. 
Plaintiff  alleges  that  in  the  spring  of  1895  it  entered  into  an 
agreement  with  the  defendant  Morton  to  the  effect  that  Mor- 
ton was  to  be  the  sole  agent  of  the  plaintiff  in  Missoula  coun- 
ty, Montana,  for  selling  goods  manufactured  by  the  plaintiff, 
and  that  said  Morton  was  to  buy  of  said  plaintiff  all  goods  by 
him  to  be  bought  of  the  kind  manufactured  by  the  plaintiff, 
and  to  sell  the  same  in  Missoula  county,  promising  to  pay 
plaintiff  the  prices  agreed  upon  therefor,  the  defendant  Mor- 
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ton  to  retain  as  his  commission  the  amount  that  he  should  re- 
ceive over  and  above  the  amount  that  he  agreed  to  pay  to 
plaintiff.  It  is  further  alleged  that,  in  order  to  better  secure 
the  faithful  performance  of  said  contract,  Morton,  as  princi- 
pal, and  the  other  defendants,  as  sureties,  made,  executed,  and 
delivered  to  plaintiff  their  certain  bond  in  writing  as  follows, 
to- wit: 

"Missoula,  Sept.  12th,  1895. 

"Whereas,  the  Cole  Manufacturing  Company,  of  Council 
Bluffs,  Iowa,  have  appointed  Churles  Mortop,  of  Missoula, 
Montana,  its  sole  and  exclusive  agent  for  handling  and  selling 
their  Cole  air-tight  heaters  in  the  county  of  Missoula  and 
state  of  Montana,  and  such  other  supplies  as  may  be  required 
by  him,  and  the  said  company  having  required  of  the  said 
Morton  a  bond  in  the  sum  of  two  hundred  dollars  for  the 
faithful  performance  of  his  duties  as  agent  aforesaid:  Now, 
we,  Charles  Morton,  as  principal,  and  R.  S.  Sommerville  and 
A.  P.  Tietjen,  sureties,  do  hereby  undertake  and  are  bound 
by  these  presents  unto  the  Cole  Manufacturing  Company  of 
Council  Bluffs,  Iowa,  in  the  penal  sum  of  two  hundred  dol- 
lars, lawful  money  of  the  United  States,  well  and  truly  to  be 
paid  to  the  said  Cole  Manufacturing  Company  aforesaid. 
Conditions  as  follows:  That  in  the  handling  and  sale  of  the 
said  goods  of  the  said  company  the  said  Morton  will  act  faith- 
fully, and  that  he  will  account  for  and  pay  over  any  and  all 
money  received  by  him  for  and  on  account  of  the  sale  and 
disposition  of  said  goods,  less  his  charges  and  commissions 
therefor;  and,  in  the  event  that  he  fail  to  perform  these  con- 
ditions, we  will  pay  the  said  Cole  Manufacturing  Company 
such  sum  as  may  be  due  from  said  Morton  to  said  company, 
not  exceeding  two  hundred  dollars. 

<^Given  under  our  hands  this  day  and  date  above  written. 

^^Chables  Mobton. 
*'R.  S.  Sombkville. 
<<A.  P.  Tietjen." 

It  IB  then  alleged  that  the  said  bond  was  to  form  a  part  of 
said  agreement,  and  the  said  agreement  was  not  to  take  effect 
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until  the  bond  was  executed,  signed,  and  delivered  to  and  ac- 
cepted by  the  plaintiff;  that,  in  compliance  with  the  said 
agreement,  and  after  the  bond  was  executed,  and  signed  by 
defendants  Somerville  and  Tietjen,  and  accepted  by  plaintiff, 
it  sold  and  delivered  to  the  said  Morton  certain  goods  to  the 
amount  of  $1,138.85,  no  part  of  which  has  been  paid  except 
the  sum  of  $897.50,  and  that  the  balance  of  $241.35  remains 
unpaid  by  Morton  and  his  bondsmen.  It  is  alleged  that  de- 
mand was  made  of  Morton  before  the  commencment  of  this 
action  that  he  pay  this  sum  of  $241.35,  and  that  a  demand 
was  also  made  of  the  bondsmen  for  the  payment  of  $200,  but 
that  each  of  them  failed  and  neglected  to  pay  any  sum  at  all. 
Somerville  and  Tietjen  demurred  generally  and  upon  the 
special  grounds  that  there  was  a  misjoinder  of  parties  defend- 
ant, and  upon  the  further  ground  that  two  alleged  causes  of 
action  were  improperly  united.  The  alleged  misjoinder  of 
parties  defendant  was  because  Somerville  and  Tietjen  were 
made  co-defendants  in  the  same  action  with  Morton,  although 
the  complaint  showed  that  the  alleged  liability  of  these  de- 
fendants is  not  joint,  nor  equal  to  the  alleged  liability  of  their 
said  co-defendant,  Charles  Morton,  and  because  the  alleged 
liability  of  said  two  defendants  does  not  arise  from  the  same 
obligation  as  the  alleged  liability  of  their  said  co-defendant, 
Morton.  The  ground  of  demurrer  for  the  alleged  improper 
union  of  two  causes  of  action  was  that  an  alleged  cause  of  ac- 
tion against  the  defendant  Morton  for  goods,  wares,  and  mer- 
chandise sold  and  delivered  was  united  with  an  alleged  cause 
of  action  against  said  two  defendants  upon  a  certain  instru- 
ment in  writing  whereby  they  obligated  themselves  to  pay  to 
plaintiff  for  any  failure  on  the  part  of  said  Morton  to  faith- 
fully perform  his  duties  as  agent  of  said  plaintiff  as  is  set 
forth  in  the  bond.  The  court  sustained  the  general  and  spec- 
ial demurrer  of  the  defendants  Somerville  and  Tietjen.  The 
defendant  Morton  also  demurred  generally  and  upon  substan- 
tially the  same  two  special  grounds  embraced  within  the  de- 
murrer of  his  co-defendants.  The  court  overruled  Morton's 
general  demurrer,  but  sustained  the  special  demurrer.     The 
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plaintiff  declined  to  amend,  and  judgment  was  thereafter  en- 
tered in  favor  of  the  defendants  Sumerville  and  Tietjen  for 
costs.     Plaintiff  appeals. 

Mr.  Marcus  Z.  Crouch^  for  Appellant. 

MR.  JUSTICE  HUNT,  after  stating  the  case,  delivered  the 
opinion  of  the  Court. 

By  the  execution  of  the  obligation  sued  on,  Somerville  and 
Tietjen  agreed  to  become  liable  to  the  Cole  Manufacturing 
Company  to  an  extent  not  to  exceed  $200  if  Morton  did  not 
act  faithfully  in  the  performance  of  his  duties  as  agent  of  the 
plaintiff  corporation,  and  if  he  failed  to  account  for  any  and 
all  moneys  received  by  him  on  account  of  sales,  less  his  com- 
missions. This  contract  became  one  of  suretyship — a  direct 
liability  was  incurred  to  the  Cole  Manufacturing  Company 
for  the  acts  to  be  performed  by  Morton.  The  purpose  of 
their  suretyship  was  to  secure  to  Morton  certain  benefits  of 
the  agency  created.  They  did  not  agree  merely  that  Morton 
was  able  to  perform  the  acts  required  to  be  performed,  or 
promise  collaterally  to  answer  for  the  debt  or  default  of  Mor- 
ton— which  would  have  been  a  strict  guaranty — but  they  as- 
sumed to  pay  over  to  the  Cole  Company  such  sum  as  might 
be  due,  not  exceeding  $200,  if  Morton  himself  should  not  pay 
over  as  he  was  bound  to  do.  The  nature  of  this  undertaking 
was  such  that  when  Morton  failed  to  pay  over  as  alleged, 
Sommerville  and  Tietjen  became  directly  responsible  at  once, 
and  it  was  unnecessary  for  plaintiff  to  establish  Morton's  fail- 
ure to  carry  out  his  contract  to  pay  over  and  to  establish  dam- 
ages on  account  of  the  failure,  before  their  obligation  became 
absolute.  (Section  3670,  Civil  Code;  Middle  v.  Thompson^ 
104  Pa.  St.  330.) 

There  is  preserved  in  the  Codes  the  general  distinction  be- 
tween suretyship  and  guaranty,  which  is  that  a  surety  is 
bound  with  the  principal  as  an  original  promisor  on  the  same 
contract,  while  the  guarantor,  makes  his  own  separate  con- 
tract.     (Civil  Code,  Title  XIII.,  Chapters  I.  and  II.)    Section 
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3610  was  enacted  with  regard  to  this  distinction,  as  it  spec- 
ially provides  that,  where  a  guaranty  is  entered  into  at  the 
same  time  with  the  original  obligation,  or  with  the  acceptance 
of  the  latter  by  the  guarantee,  and  forms  with  that  obligation 
a  part  of  the  consideration  to  him,  no  other  consideration 
need  exist,  but  in  all  other  cases  there  must  be  a  consideration 
distinct  from  that  of  the  original  obligation.  Distinction  is 
again  observed  in  Section  8670  of  the  Civil  Code,  which  de- 
fines a  surety  as  one  who,  at  the  request  of  another,  and  for 
the  purpose  of  securing  for  him  a  benefit,  becomes  responsible 
for  the  performance  by  the  latter  of  some  act  in  favor  of  a 
third  person.  It  appears  by  these  statutes  that  the  surety 
makes  his  contract  primarily  for  the  principal,  while  the 
guarantor  makes  his  contract  for  his  own  benefit,  benefit  to 
the  debtor  seldom  forming  part  of  the  inducement  for  him  to 
make  the  contract. 

In  Bailey  Loan  Go.  v.  'Seward^  9  S.  D.  326,  69  N.  W.  58, 
the  court  considered  Sections  4297  and  4273  of  the  Compiled 
Laws  of  Dakota,  which  are  exactly  like  Sections  3670 
and  3600  of  the  Civil  Code  of  Montana,  which  in 
turn  are  like  Sections  .2831  and  2787  of  the  Civil 
Code  of  California,  and  used  this  language:  <^But, 
while  the  defendants,  Buell  and  Price,  used  the  term 
'guaranty'  in  their  contract,  it  would  seem  they  were,  under 
our  Code,  sureties,  assuming,  as  it  is  apparently  conceded, 
that  they  executed  the  guaranty  to  give  credit  to  the  principal 
debtor,  and  not  for  any  benefit  to  themselves.  Under  the 
provisions  of  our  Code,  where  such  is  the  case,  the  party  is  a 
surety,  and  not  a  guarantor,  within  the  meaning  of  those 
terms  as  used  in  the  Code.  The  text-books  and  most  of  the 
reports  make  no  very  clear  distinction  between  a  surety, 
and  a  guarantor.  But  in  preparing  the  Civil  Code  for  the 
state  of  New  York  (but  which  was  never  adopted  in  that 
state)  the  commissioners,  in  their  notes  to  Section  1558,  of 
which  our  Section  4297  is  a  copy,  make  a  clear  and  well-de- 
fined distinction  between  a  surety  and  a  guarantor.  They 
say:     <The  distinction  between  a  surety  and  a  guarantor  is. 


Digitized  by 


Google 


24  Mont]  Cole  M'f'g  Co.  v.  Morton.  63 

that  the  former  enters  into  the  contract  primarily  for  the  ben- 
efit of  the  debtor,  while  with  the  latter  the  benefit  of  the  prin- 
cipal debtor  is  no  part  of  the  inducement  to  him  to  contract. ' 
Cir.  Code  N.  Y.  p.  467.  In  other  words,  a  guarantor  is  one 
who  enters  into  the  contract  mainly  for  his  own  benefit,  and 
not  for  the  benefit  of  the  principal  debtor.  The  distinction 
above  made  was  adopted  by  the  commissioners  who  prepared 
the  California  Codes.  See  note  to  Section  2831,  Civ.  Code 
Cal.  The  chapter  on  guaranty  and  the  chapter  on  suretyship 
are  to  be  construed  with  this  distinction  in  view." 

In  JVading  v.  McGregor,  121  Ind.  466,  23  N.  E.  283,  6  L. 
R.  A.  686,  the  Supreme  Court  of  Indiana  said:  <<It  is  often 
a  question  of  very  great  difficulty  to  determine  whether  a  par- 
ticular instrument  of  writing. constitutes  a  strict  guaranty,  or 
whether  it  constitutes  an  original  undertaking.  In  a  strict 
guaranty  the  guarantor  does  not  undertake  to  do  the  thing 
which  his  principal  is  bound  to  do,  But  his  obligation  is  that 
the  principal  shall  perform  such  act  as  he  is  bound  to  perform, 
or,  in  the  event  he  fails,  that  the  guarantor  will  pay  such 
damages  as  may  result  from  such  failure.  It  is  this  feature 
which  enables  us  to  distinguish  a  strict  or  collateral  guaranty 
from  a  direct  undertaking  or  promise.  So  that,  when  an  in- 
strument of  writing  resolves  itself  into  a  promise  or  under- 
taking on  the  part  of  the  person  executing  it  to  do  a  particu- 
lar thing  which  another  is  bound  to  do  in  the  event  such  other 
person  does  not  perform  the  act  himself,  it  is  said  to  be  an 
original  undertaking,  and  not  a  strict  or  collateral  guaranty. 
In  the  latter  class  of  contracts  the  undertaking  is  in  the  nature 
of  a  surety,  and  the  person  bound  by  it  must  take  notice  of 
the  default  of  his  principal." 

The  facts  and  the  bond  in  the  recent  case  of  DvranA  <&  Cas- 
per Co.  V.  RockweUy  (Ind.  App.)  64  N.  E.  771,  were  very 
similar  to  the  case  before  us.  Rockwell  executed  a  bond  as 
principal  with  Rudolph  and  Raasch  as  sureties.  In  1890 
Rockwell  entered  into  a  contract  with  Durand  and  others  by 
which  he  was  to  sell  goods,  and  draw  certain  profits,  collect 
accounts)  and  conform  to  any  rules  his  employers  might  make. 
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In  1891  he  and  two  sureties  executed  a  bond  conditioned  that 
whereas  Rockwell  had  been  made  a  salesman,  and  during  his 
employment  there  might  come  into  his  hands  moneys  of  his 
employers,  therefore,  if  the  said  Rockwell  should  pay  over 
without  loss  or  delay,  and  faithfully  account  for,  all  such 
moneys  so  coming  into  his  possession,  then  the  obligation  was 
to  be  void;  otherwise,  to  remain  in  force  and  effect.  It  was 
insisted  that  the  bond  was  a  contract  of  guaranty,  and  the 
lower  Court  so  regarded  it;  but  on  appeal  the  bond  was  held 
to  be  an  original  undertaking  on  the  part  of  the  sureties,  and 
not  a  collateral  guaranty.  The  court  said  the  sureties  ''did 
not  undertake  to  pay  any  damages  resulting  from  Rockwell's 
default,  but  they  undertook  to  do  the  thing  Rockwell  had 
promised  to  do  in  the  event  he  failed.  Thus  this  court  in 
Wheeler  v.  Hohrer,  21  Ind.  App.  477,  62  N.  E.  780,  said: 
'In  a  strict  collateral  guaranty  the  guarantor  does  not  under- 
take to  do  what  the  principal  is  bound  to  do,  but  he  under- 
takes, in  the  event  the  principal  fails  to  do  what  he  has  prom- 
ised, to  pay  damages  for  such  failure.  A  guarantor  under- 
takes to  pay  such  damages  as  result  from  the  principal's 
default.  A  surety  undertakes  to  do  the  particular  thing  if 
the  principal  fails.'  " 

Tried  by  these  distinctions  (which  are  really  declared  by 
the  statutes),  we  conclude  that  Sommerville  and  Tietjen  be- 
came sureties,  subject  to  the  statutes  fixing  their  liabilities  as 
such.  Being  sureties,  bound,  with  their  principal,  as  original 
promisors  on  the  same  contract,  they  may  be  sued  jointly  with 
the  principal.  {McMillan  v.  Bank  (Ind.),  2  Am.  Rep.  323; 
Code  of  Civil  Procedure,  Sec.  586;  Heppe  v.  Johnson^  73  CaL 
266,  14  Pac.  833;  Wibaux  v.  Grinndl  Livestock  Co.y9  Mont. 
154,  22  Pac.  492;  HoskinsY.  White,  13  Mont.  70,  32  Pac. 
163;  CockrUl  v.  Davie,  14  Mont.  131,  36  Pac.  958;  Manry 
V.  Waxelhoum  Co.  (Ga.),  33  S.  E.  701.) 

The  liability:  of  all  arose  on  the  same  instrument,  at  the 
same  time,  and  from  a  breach  of  the  same  contract.  The  con- 
tract is  referred  to  in  the  bond,  and  set  forth  with  some  detail 
in  the  complaint,  and,  plainly,  the  bond  was.made  with  rela- 
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tion  to  this  contract,  and  as  part  of  it.  It  is  so  averred.  By 
the  agreement  Morton  was  to  pay  over  to  his  employer  mon- 
eys belonging  to  it,  but  he  failed  to  do  so;  thereupon  he  be- 
came liable  as  principal,  and  the  sureties  became  liable  also 
on  their  contract,  which  afforded  a  security  for  the  debt  due 
by  Morton.  (Bums  v.  Manufacturing  Co.,  87  Ind.  541; 
Morgan  v.  Organ  Co, ,  73  Ind.  179 ;  Durand  i&  Casper  Co.  v. 
Rockwell^  supra.) 

The  liability  of  the  sureties  is  limited  by  the  amount  of 
their  undertaking.  {City  of  Butte  v.  Cohen^  9  Mont.  435, 
24  Pac.  206;  Hoskins  v.  White^  supra\^  Wibaux  v.  Grinnell 
Livestock  Co,^  supra.) 

These  views  dispose  of  the  several  points  raised  by  the  de- 
murrers. We  conclude  that  the  court  erred  in  entering  judg- 
ment against  plaintiff. 

The  judgment  appealed  from  is  reversed,  and  cause  re- 
manded. 

Reversed  and  remanded. 


MISSOULA  MERCANTILE  CO.,  Respondent,  v.  O'DON 
NELL  ET  AL.,  Appellants. 

[No.  1192.] 
[Submitted  January  31, 1900.     Decided  April  2, 1900.] 

Appeal — Briefs — Mechanic's  Lien — Lienahle  Materials — Ev- 
idence— Burden  of  Proof- — Owner — Recorded  Claim  of 
Lien — Establishment  of  Debt — Parties — I^leading, 

1.  Where  appellant's  brief  contains  citations  ot  authorities,  without  any  attempt  to  ap- 
ply or  refer  them,  in  a  consecutive  or  orderly  way,  to  errors  assigned,  such  assign- 
meats  of  error  wlU  not  be  considered  on  appeal,  as  such  a  brief  fails  to  meet  the 
reqairements  of  Section  8,  of  Rule  X.,  of  the  Supreme  Court. 

1  A  corer  for  a  stoTopipe  flue,  opening  into  the  chimney  from  the  Interior  of  a  build- 
ing, and  remoyable  when  such  flue  was  to  be  used,  was  not  material  entering  Into 
the  construction  of  the  building,  nor  a  flxture,  and  hence  such  building  was  not  sub- 
ject to  a  Uen  therefor. 

1.  The  burden  is  on  a  Uen  claimant  to  establish  his  lien,  and  to  support  this  burden,  he 
must  show  not  only  that  he  furnished  the  materials,  but  also  that  they  were  used 
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for  the  enhADoement  of  tlie  property  to  which  he  clatms  he  has  a  right  to  resort  as 
'  security  for. the  debt  thus  created;  In  the  absence  of  this  showing,  his  equity  does 
not  arise. 

4.  A  husband  of  the  owner  of  a  building  contracted  with  plaintiff  to  furnish  the  hard- 
ware for  the  building,  and  plaintiff's  books  showed  the  Items  charged  to  the  hus- 
band. The  account  was  kept  separate  from  other  accounts  with  the  husband,  and. 
on  being  subsequently  examined  by  him,  he  declared  it  correct  and  promised  to  pay 
it;  but  there  was  no  eridence  that  the  hardware  charged  was  ever  furnished  for,  or 
entered  into,  the  construction  of  the  building.  Held,  that  such  proof  was  hisufllclent 
to  show  that  the  materials  were  used  for,  or  enhanced  the  value  of,  the  building,  so 
as  to  entitle  plaintiff  to  a  mechanic's  lien  therefor. 

6.  Code  of  Civil  Procedure,  Section  2131,  provides  that  a  lien  claim  for  materials  fur- 
nished In  the  construction  of  a  building  shall  contain  an  account  of  the  amount  due, 
and  a  description  of  the  property  to  be  charged;  and  Section  2132  declares  that  the 
county  clerk  shall  make  an  abstract  thereof  in  a  book  kept  by  him,  which  shall  con- 
tain the  name  of  the  person  against  whose  property  the  Hen  is  filed.  HOd^  that  a 
recorded  lien  claim  for  materials  furnished  In  the  construction  of  a  building,  which 
falls  to  state  the  name  of  tAe  owner  or  person  whose  interest  is  sought  to  be  charged, 
is  fatally  defective. 

6.  Since  the  existence  of  a  mechanic's  lien  for  materials  depends  on  the  establishment 
of  a  debt  for  which  the  buUdmg  Is  a  security,  and  such  debt  can  only  be  shown  by  a 
Judicial  proceeding,  to  which  the  debtor  is  a  party,  a  judgment  establishing  a  lien 
against  a  building  In  an  action  to  which  neither  the  person  contracting  the  debt,  nor 
the  owner  of  the  Interest  sought  to  be  charged  with  the  lien,  was  a  party,  was 
invalid. 

ON  MOTION  FOR  REHEAIUNG. 

1.  Where  the  denials  in  an  answer  are  Insufficient  to  raise  an  issue  on  a  particular  al- 
legation of  the  complaint,  but  both  plaintiff  and  defendant  introduced  evidence  on 
the  theory  that  the  issue  was  sufficient.  It  is  too  late  for  plaintiff  to  object  for  the 
first  time  on  appeal  that  there  was  no  Issue. 

2.  Under  the  Statutes  of  Montana,  the  name  of  the  "owner"  required  to  be  mentioned 
in  the  Hen  claim  is  the  name  of  the  owner  of  the  interest  to  be  effected  by,  or  charged 
with,  the  lien,  and  the  mention  of  the  record  owner  Is  not  sufficient  when  he  is  not 
the  person  for  whose  use  or  benefit  the  property,  building,  or  Improvement  Is  con- 
structed, repaired,  or  altered. 

8.    Though  the  mechanics'  Hen  law  is  remedial  in  character,  its  requirements  must  be 

compiled  with. 
4.    The  fact  that  certain  persons  are  named  as  parties  in  the  complaint  does  not  make 

them  such;  service  of  summons  is  necessary  for  this  purpose. 

Appeal  from  District  Courts  Flathead  county;  D,  F. 
Smithy  Judge. 

Action  by  the  Missoula  Mercantile  Company  against  E.  C. 
O'Donnell,  Johanna  S.  Peterson,  Olif  Peterson  and  another. 
From  a  judgment  in  favor  of  plaintiff,  and  from  an  order  de- 
nying a  new  trial,  defendants  Olif  and  Johanna  Peterson  ap- 
peal.    Reversed. 

Statement  of  the  Case. 

This  is  an  action  to  foreclose  a  lien  for  materials  furnished 
by  plaintiff  for  the  erection  of  a  brick  dwelling  upon  lots  1 
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and  ^  in  block  99  of  the  town  of  Kalispell,  Flathead  county. 
As  a  foundation  for  the  claim,  the  plaintiff  alleges  a  contract 
with  one  E.  C.  O'Donnell,  entered  into  on  August  15th,  1895, 
under  the  terms  of  which  plaintiff  was  to  furnish  certain  hard- 
ware to  the  said  O'Donnell,  to  be  used  in  the  erection  of  said 
building,  for  which  the  said  O'Donnell  agreed  to  pay  the  rea- 
sonable value.  It  is  alleged  that  the  said  materials  were  so 
furnished  at  various  times,  beginning  on  August  19,  1895, 
and  up  to  and  including  January  28,  1896,  the  date  of  the 
last  item;  that  the  price  of  the  whole  thereof,  with  interest 
from  the  last-named  date,  remains  due  and  unpaid;  and  that 
all  the  materials  were  used  in  the  construction  of  said  build- 
ing. The  complaint  then  continues,  substantially:  That  the 
said  £.  C.  O'Donnell  and  one  Mary  O'Donnell  during  all  the 
times  mentioned  were  husband  and  wife,  living  together  as 
such;  that  at  the  time  the  said  contract  was  made  the  said 
Mary  O'Donnell  had  made  a  contract  to  purchase  said  lots  1 
and  2  from  the  Kalispell  Townsite  Company,  the  owner  there- 
of, under  the  terms  of  which  she  was  to  become  the  owner 
upon  paying  the  full  amount  of  the  price  agreed  upon  be- 
tween herself  and  the  said  company;  that  she  had  entered  up- 
on and  taken  possession  of  said  premises,  with  full  authority 
to  make  improvements  thereon;  that  the  building  was  erected 
by  E.  C.  O'Donnell  for  the  said  Mary  O'Donnell,  under  her 
direction  and  authorization,  after  she  had  made  the  contract 
aforesaid  with  the  Kalispell  Townsite  Company;  that  on  or 
about  November  11,  1895,  to  enable  her  to  raise  money  to 
complete  the  building,  she  transferred  her  interest  in  the  lots 
to  the  Kalispell  Building  &  Loan  Association,  for  money  ad- 
vanced to  her  by  said  last-named  company;  that  thereupon  the 
said  Townsite  Company  conveyed  the  lots  to  the  Kalispell 
Building  &  Loan  Association,  which  thereafter  held  the  same 
as  security  only  for  the  money  so  loaned  by  it  to  Mary 
O'Donnell;  that  thereafter,  and  on  or  about  July  26,  1896, 
the  said  Mary  O'Donnell  assigned  to  the  defendant  Johanna 
S.  Peterson  her  interest  in  the  premises,  who  became,  and 
still  is,  the  absolute  owner  thereof,  by  conveyance  from  the 
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Kalispell  Building  &  Loan  Association,  made  at  said  last 
named  date;  and  that  defendant  Olif  Peterson  is  her  husband. 
Then  follow  the  usual  allegations  touching  the  filing  of  the 
notice  and  claim  of  lien  with  the  recorder  of  Flathead  county. 
This  was  filed  on  April  17,  1896.  The  claim  is  made  a  part 
of  the  complaint,  as  an  exhibit.  It  consists  of  an  itemized 
account  of  the  goods  furnished  from  August  19,  1895,  up  to 
and  including  January  23,  1896,  between  plaintiff  and  E.  C. 
O'Donnell,  and  is  verified  by  the  following  affidavit: 

* 'State  of  Montana,  ) 
''County  of  Flathead,  )      ^' 

"H.  C.  Keith,  affiant,  makes  oath  and  says  that  the  Mis- 
soula Mercantile  Company  is  a  corporation  duly  created  and 
existing  under  the  laws  of  the  state  of  Montana;  that  the  an- 
nexed is  a  true  and  correct  account  of  the  material  furnished 
by  said  Missoula  Mercantile  Company  to  and  for  E.  C. 
O'Donnell,'  at  Kalispell,  in  said  county,  and  that  the  prices 
thereof,  set  forth  in  the  account  hereto  annexed,  are  just  and 
reasonable,  and  the  same  is  unpaid;  that  said  material  was  fur- 
nished for  said  E.  C.  O'Donnell  at  the  time  in  said  account 
mentioned,  under  and  by  virtue  of  a  contract  between  affiant, 
as  managing  agent  for  said  Missoula  Mercantile  Company,  and 
said  E.  C.  O'Donnell,  and  for  a  certain  brick  building  located 
on  the  premises  hereinafter  described.  And  affiant  further 
makes  oath  and  says  that  the  Kalispell  Townsite  Company  and 
Kalispell  Building  &  Loan  Association  were,  at  the  time  said 
contract  was  entered  into,  and  said  labor  was  performed,  and 
said  material  was  furnished,  the  owner  of  said  brick  dwelling, 
and  that  said  building  is  situate  on  a  certain  lot  of  land  owned 
by  the  Kalispell  Building  &  Loan  Association,  described  as 
follows:  Lots  one  and  two  (1  &  2),  block  ninety-nine  (99),  of 
the  original  townsit^  of  Kalispell,  county  of  Flathead,  state  of 
Montana.  And  this  affiant,  as  managing  agent  for  said  Mis- 
soula Mercantile  Company,  claims  a  lien  on  said  premises  for 
said  Missoula  Mercantile  Co. 

"H.  C.  Keith. 
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* 'Subscribed   and   sworn   to  before  me  this  16th  day  of 

April,  A.  D.  1896. 

''Robert  L.  Clinton, 

*  '[Seal.  ]  Notary  Public. ' ' 

The  complaint  concludes  with  a  prayer  for  judgment  against 
E.  C.  O'Donnell  and  Mary  O'Donnell  for  the  amount  due  on 
the  account,  with  interest  and  costs,  including  attorney's  fees 
and  necessary  disbursements,  and  that  the  judgment  be  de- 
clared a  lien  upon  the  property  described.  The  O'Donnells 
were  made  parties  in  the  complaint,  but  neither  was  served 
with  summons.  The  Townsite  Company  and  the  Building  & 
Loan  Association  were  not  made  parties.  At  the  hearing  the 
names  of  the  O'Donnells  were  stricken  from  the  complaint 
upon  the  request  of  plaintiff's  counsel.  Olif  and  Johanna 
Peterson  answered,  denying  all  the  material  allegations  of  the 
complaint.  The  cause  was  heard  without  a  jury.  The  court 
found  for  plaintiff  on  all  the  issues,  and  rendered  judgment 
that  the  claim  of  plaintiff,  with  costs,  disbursements,  and  at- 
torney's fees,  amounting  in  all  to  $202.01,  was  a  lien  upon 
the  premises  described,  and  directed  them  to  be  sold  to  satisfy 
this  amount.  The  defendants  Olif  and  Johanna  Peterson  ap- 
peal from  this  judgment  and  an  order  denying  their  motion 
for  a  new  trial. 

Mr.  Frank  Z.   Gray^  for  Appellants. 

Mr.  TT.  N.  Noffsinger^  for  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY,  after  stating  the  case, 
delivered  the  opinion  of  the  Court. 

1.  The  brief  filed  in  this  cause  by  counsel  for  appellants 
fails  almost  entirely  to  meet  the  requirements  of  Section  3  of 
Bale  X.  This  section  (subdivision  "c")  requires  <*a  brief  of 
the  argument  exhibiting  a  clear  statement  of  the  points  of  law 
or  fact  to  be  discussed,  with  a  reference  to  the  page  of  the 
record,  and  the  authorities  relied  upon  in  support  of  each 
point"     Appellants'  brief,  after  a  specification  of  13  errors 
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as  grounds  for  a  reversal  of  the  judgment,  discusses  briefly 
the  demurrer  interposed  to  the  original  complaint,  and  the  in- 
sufficiency of  the  evidence  to  support  the  finding  of  the  trial 
court,  and  then  proceeds:  **We  will  respectfully  submit  the 
following  authorities,  which  we  think  are  applicable  to  the 
demurrer,  motion  for  nonsuit,  and  motion  to  strike  lien,  here- 
inbefore referred  to;  also,  other  assignments  of  error."  Then 
follow  citations  of  authorities,  without  any  attempt  to  apply 
or  refer  them,  in  a  consecutive  or  orderly  way,  to  any  of  the 
errors  assigned.  In  order  to'  consider  the  points  thus  sought 
to  be  made  by  counsel,  it  would  be  necessary  for  us  to  sort 
out  the  authorities,  refer  and  apply  them  to  the  appropriate 
assignments,  and  thus  determine  whether  there  is  merit  in 
appellants'  contentions.  This  task  we  must  decline  to  under- 
take. The  duty  of  counsel  under  the  rule  has  been ,  noticed 
and  emphasized  so  often  (Beck  v.  O'  Connor^  21  Mont.  109,  53 
Pac.  94;  BahcockY.  CaMvyell^  22  Mont.  460,  56  Pac.  1081; 
Gibson  v.  Ilubhard^  22  Mont.  517,  57  Pac.  88)  that  it  should 
not  be  necessary  to  revert  to  it  again.  If  counsel  cannot  pre- 
sent their  contentions  in  a  clear  and  orderly  way,  it  were  bet- 
ter to  leave  them  unnoticed  in  the  brief;  for  this  C!ourt  will 
not  undertake  the  labor  which  counsel  should  perform. 

2.  Omitting  consideration  of  any  of  the  matters  just  men- 
tioned, we  pass  to  the  examination  of  the  o;ily  question  fairly 
presented  in  appellants'  brief.  The  court  below  found  gener- 
ally that  ^'all  the  averments  of  the  complaint  are  true."  This 
general  finding  necessarily  includes  a  finding  as  true  of  the 
essential  averment  that  the  plaintiff  filed  with  the  clerk  of 
Flathead  county,  within  90  days  from  the  time  the  materials 
were  furnished,  its  claim  of  lien,  sufficient  in  substance  to 
meet  the  requirements  of  the  statute  (Section  2131,  Code  of 
Civil  Procedure. )  Appellants  contend  that  the  proof  on  this 
point  does  not  support  the  finding.  Whether  this  is  so  de- 
pends first  upon  whether  the  last  two  items  charged  in  the 
account  on  January  23,  1896,  were  furnished  for,  and  used 
in,  the  construction  of  the  O'Donnell  house.  These  items  are 
shingle  nails  and  one  flue  stop,  charged  at  25  and  15  cents. 
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respectively.  The  last  charge  made  upon  the  account  prior 
to  January  23d,  was  on  January  10th.  This  is  made  up  of 
two  items, — tin  shingles  and  a  piece  of  tin, — amounting  to  65 
cents.  The  claim  of  lien  was  filed  on  April  17th.  Comput- 
ing the  90  days  from  January  23d,  the  claim  was  filed  in  time 
(Helena  Steam  Heating  <&  Supply  Co.  v.  Wells ^  16  Mont.  66, 
40  Pac.  78);  but,  taking  January  10th  as  the  date  of  the  last 
item,  the  filing  was  after  the  expiration  of  90  days,  and  there- 
fore too  late.  A  flue  stop,  such  as  the  article  charged  here, 
is  not  a  lienable  article.  One  of  the  witnesses  speaks  of  it 
as  a  ^'movable  fixture  of  a  house."  The  proof  shows  that  it 
is  a  cover  for  a  stovepipe  flue  opening  into  the  chimney  from 
the  interior  of  the  house,  but  removable  at  pleasure  when  the 
flue  is  to  be  used.  It  is,  therefore,  not  such  material  as  enters 
into  the  structure  of  a  building;  nor  is  it  a  fixture,  within  the 
meaning  of  the  statute  (Section  2130,  Code  of  Civil  Proced- 
ure, and  Section  1076  of  the  Civil  Code),  so  as  to  be  the  sub- 
ject of  a  lien.  (Boisot,  Mech.  Liens,  Sec.  96.)  But,  waiving 
the  question  of  the  lienable  character  of  this  item,  we  think 
the  proof  fails  to  show  that  either  it  or  the  nails  were  fur- 
nished for  and  used  in  the  house.  The  plaintiff  offered  proof 
tending  to  show  that  £.  C.  O'Donnell  contracted  with  H.  C. 
Keith,  the  manager  of  the  plaintiff,  for  the  furnishing  of  the 
hardware  for  the  building.  The  books  of  plaintiff  show  these 
items  charged  to  E.  C.  O'Donnell  on  January  23d.  This  ac- 
count was  kept  separate  from  the  other  accounts  of  O'Donnell. 
Some  time  in  the  spring  of  1896  O'Donnell  examined  the  ac- 
count, and  ''did  not  object  to  it, — said  it  was  all  right."  He 
also  promised  to  pay  it.  This  proof  is  not  sufficient  to  show 
that  the  articles  were  either  furnished  for,  or  entered  into, 
the  building, — unaided,  as  it  is,  by  any  direct  proof,  or  by 
some  such  circumstances  as  that  the  work  was  still  in  progress, 
and  was  of  such  character  as  to  rbquire  such  materials,  and 
that  they  were  delivered  at  the  building.  Furthermore,  the 
other  proof  tends  to  show,  without  contradiction,  that  the  last 
work  done  on  the  building  was  on  January  10th.  On  this  day 
one  of  the  workmen  topped  the  chimney,  and  laid  around  it  a 
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few  tin  shingles,  to  make  the  proper  joining  to  the  roof,  which 
was  then  otherwise  completed.  The  house,  in  its  unfinished 
state,  was  immediately  occupied  by  the  O'Donnells,  and  was 
not  completed  until  after  the  sale  to  Johanna  Peterson,  in  July- 
There  is  no  proof  tending  to  show  that  any  work  was  done 
after  the  house  was  occupied,  or  that  any  material  was  used 
in  it.  The  Petersons  lathed  and  plastered  the  house,  and  fin- 
ished it  in  other  respects,  after  they  purchased  it.  These 
facts  seem  to  us  conclusive  upon  this  point.  The  burden  is 
upon  the  plaintiff  to  establish  his  lien  (Boisot,  Mech.  Liens, 
Sec.  618),  and,  to  support  this  burden,  he  must  show,  not 
only  that  he  furnished  the  materials,  but  also  that  they  were 
used  for  the  enhancement  of  the  property  to  which  he  claims 
he  has  a  right  to  resort  as  security  for  the  debt  thus  created. 
In  the  absence  of  this  showing,  his  equity  does  not  arise. 
(Silvester  V.  Mine  Co.,  80  Cal.  510,  22  Pac.  217;  Weir  v. 
jBar?ie8,  38  Neb.  875,  57  N.  W.  750;  Chapin  v.  Paper  Works, 
30  Conn.  461;  Ifimter  v.  Blanchard,  18  111.  318;  Taggard  v. 
Bitchnore^  42  Me.  77;  Shideiiherg  v.  Prairie  Home  Institxvte 
Co,,  65  Mo.  295.)  This  is  evidently  the  meaning  of  the  stat- 
ute (Section  2130  of  the  Code  of  Civil  Procedure). 

Furthermore,  to  establish  a  lien  against  any  interest  of  Mrs. 
O'Donnell  in  the  property  in  controversy, — which  is  the  pur- 
pose of  this  suit. — the  recorded  claim  of  plaintiff  is  insufficient, 
in  omitting  to  state  her  name  as  the  owner,  or  that  she  was 
in  any  way  interested  therein.  The  general  rule  is  that, 
whenever  the  particular  statute  requires  the  claim  to  contain 
the  name  of  the  owner  or  reputed  owner,  the  omission  of  this 
detail  is  fatal  to  the  lien.  (Phillips,  Mech.  Liens,  345,  and 
cases  cited.) 

Section  2131  of  the  Code  of  Civil  Procedure  provides  that 
the  claim  shall  contain  a  just  and  true  account  of  the  amount 
due,  after  allowing  all  credits,  and  a  correct  description  of  the 
property  to  be  charged.  .  Looking  to  this  provision  alone,  we 
should  perhaps  hold  that  it  is  not  necessary  to  set  forth  the 
name  of  the  owner.  But  the  following  section  (section  2132) 
provides  that  the  county  clerk  shall  make,  in  a  book  kept  for 
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that  purpose,  an  abstract  containing  (1)  the  date  of  the  filing; 
(2)  the  name  of  the  person  holding  the  lien;  (3)  the  amount 
thereof;  (4)  the  name  of  the  person  against  whose  property 
the  lien  is  tiled;  and  (6)  a  description  of  the  property  to  be 
charged.  Construing  the  two  sections  together,  tbe  conclu- 
sion seems  unavoidable  that  the  name  of  the  owner,  or  person 
whose  interest  is  sought  to  be  charged,  must  be  stated;  other- 
wise, the  clerk  could  not  perform  the  duty  enjoined  upon  him 
by  the  latter  section  without  instituting  an  independent  in- 
quiry upon  his  own  account, — a  task  which  in  no  wise  apper- 
tains to  his  official  duties.  The  abstract  required  to  be  made 
by  him  is  of  the  lien,  and  the  necessary  particulars  of  it  can- 
not be  set  forth  by  him  unless  the  claim  contains  them.  The 
Supreme  Court  of  Iowa  has  construed  a  similar  statute,  and 
holds  that  it  does  not  by  implication  make  this  requirement 
(  Welch  V.  McGrath,  59  Iowa,  619,  10  N.  W.  810,  13  N.  W. 
638);  but  we  do  not  agree  to  a  construction  which  renders  a 
substantial  part  of  these  provisions  useless  and  ineffective. 
In  Montana  Lximheri&  Manufacturing  Co.  v.  Obelisk  Mining 
db  Concentrating  Co.,  15  Mont.  20,  37  Pac.  897,  this  Court 
assumed  that  the  provisions  of  the  Compiled  Statutes  of  1887 
(CompUed  Statutes  of  1887,  Fifth  Division,  Sees.  1371-1373, 
and  amendments,  Laws  1887,  p.  71),  which  are  substantially 
tbe  same  as  Sections  2131  and  2132,  supra,  required  the  claim 
of  lien  to  state  the  name  of  the  owner.  Again,  in  Richards 
V.  Lewisohn  Bros.,  19  Mont.  128,  47  Pac.  645,  it  was  said 
that  this  construction  of  the  provisions  of  the  Compiled  Stat- 
utes was  necessary  in  order  that  they  might  all  be  harmonized 
and  rendered  effective.  We  think  it  but  a  fair  and  reasonable 
construction,  and  should  be  applied  to  Sections  2131  and  2132, 
supra.  It  imposes  no  burden  upon  the  claimant,  other  than 
is  contemplated  by  these  provisions,  and  a  compliance  on  the 
lienor's  part  enables  the  clerk  to  perform  his  duty,  which  oth- 
erwise he  could  not  do.  The  claim  of  plaintiff  is  therefore 
fatally  defective  in  this  particular. 

3.     There  is  another  question,  which  is  not  directly  raised 
by  appellant,  but  which  is  so  patent  upon  this  record  that  we 
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deem  it  proper  to  call  attention  to  it.      The  O'Donnells  were 
not  made  parties.     Under  the  proof  in  the  record,   £.    C. 
O^Donnell  contracted  the  debt  for  the  mateiials  furnished  by 
the  plaintiflf  and  became  personally  liable  to   pay   it.     This 
debt  is  the  only  foundation  there  is  for  this  suit.     If  there  is 
no  debt,  there  can  be  no  lien.     The  existence  of  the  lien  de- 
pends upon  the  existence  of  the  debt,  for   which  it  stands  as 
security.     It  cannot  be  enforced  until  the  fact  of  indebtedness 
be  shown.     This  fact  cannot  be  shown  except  in  proper  judic- 
ial proceedings  for  that   purpose,   to  which  proceeding  the 
debtor  is  made  a  party.     In  other  words,  no  judgment  can  be 
rendered  or  enforced  in  any  case  until  the  debtor  is  made  a 
party  to  the  proceeding,  and  the  fact  and  amount  of  his  lia- 
bility  are   judicially   ascertained.     (Gilliam   v.    Blacky     16 
Mont.  217,  40  Pac.  303;  Eems  v.  Flynn,  51  Mich.    673,   17 
N.  W.  62;  Vreelandv.  Ell^orth,  71  Iowa,   347,   32  N.  W. 
374;  Lookout  Lumber  Co.  v.  Mansion  Hotel  cfe  B,   By,    Co.^ 
109  N.  C.  658,  14  S.  E.  35;  Sinnickson  v.  Lynch,  26   N.   J. 
Law,  317;  Eetey  v.  Lumber  Co.,  4  Colo.   App.   165,    34  Pac. 
1113.)     The  lien  is  not  in  any  sense  the,  or  any,  cause  of  ac- 
tion.    It  is  merely  an  incident,  ancillary  or  subsidiary  to  the 
main  fact — which  is  the  debt.     The  creditor  may  waive  his 
lien, — the  incidental  right, — and  pursue  the  debtor  upon  his 
personal  liability,  but  he  cannot  enforce  the  lien  without  as- 
certaining both  the  fact  of  indebtedness  and  the  amount  of  it 
in  the  only  way  recognized  by  law;  that  is,   by  making  the 
debtor  a  party,  and  litigating  the  question   of  indebtedness 
with  him.     The  section  of  the  statute   (Section  2138  of  the 
Code  of  Civil  Procedure)  providing  who  may  be  made  parties 
to  suits  to  enforce  liens  in  no  wise  changes  the  rule  as  to  those 
who  are  necessary  parties. 

The  judgment  and  order  appealed  from  are  reversed,  and 
the  cause  is  remanded,  with  directions  to  grant  a  new  trial. 

Beversed  and  remxinded. 
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ON  MOTION  FOR  RE-HEARING. 

[Decided  April  SO,  1900.] 

PER  CURIAM. — In  support  of  his  motion  for  a  re- hearing 
in  this  cause,  counsel  for  respondent  contends  earnestly  that 
the  conclusions  stated  in  the  original  opinion  are  unwarranted 
bj  the  record  as  presented  in  this  Court,  and  that  the  judg- 
ment of  the  district  court  should  have  been  affirmed.  While 
every  argument  suggested  by  counsel  in  support  of  his  motion 
received  our  attention  in  the  preparation  of  that  opinion,  the 
questions  presented  are  of  sufficient  importance  to  merit  some 
farther  notice. 

1.  It  is  argued  that  there  is  no  issue  in  the  pleadings  upon 
plaintiff's  allegation  that  the  materials  were  furnished  for  and 
used  in  the  building  sought  to  be  subjected  to  the  satisfaction 
of  the  plaintiff's  claim,  and  that  we  should  not  have  consider- 
ed the  assignment  that  the  evidence  is  insufficient  to  support 
the  finding  for  the  plaintiff  on  this  point.  This  contention 
would  be  sustainable  if  we  were  to  look  to  the  pleadings  alone 
to  determine  the  issues  tried.  Defendants,  in  their  answer, 
first  deny  "specifically  and  generally  each  and  every  material 
matter  and  thing"  contained  in  the  complaint.  Again,  refer- 
ring to  the  paragraph  of  the  complaint  containing  this  allega- 
tion, defendants  deny  "that  the  whole  of  the  material  men- 
tioned in  said  paragraph  went  into  and  was  used  in  the 
construction  of  the  building  therein  mentioned. ' '  These  de- 
nials are  clearly  insufficient.  No  objection  was  made  to  them 
in  the  district  court,  however,  both  parties  and  the  court 
treating  them  as  sufficient.  Both  plaintiff  and  defendants  in- 
troduced evidence  on  the  theory  that  the  issue  was  sufficient. 
It  is  too  late  for  the  respondent  to  object  for  the  first  time  in 
this  Court  that  there  was  no  issue.  It  must  be  held  to  abide 
the  result  of  the  position  assumed  and  maintained  by  it  in  the 
trial  court.  (Sweeney  v.  G.  F.  &  C,  By.  Co.,  11  Mont. 
623,  and  cases  cited;  Hamilton  v.  Huaon^  21  Mont.  9.)      The 
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declaration  of  E.  C.  O'Donnell  testified  to  by  Keith  as  to  the 
correctness  of  the  account  was  of  value  only  as  tending  to 
charge  O'Donnell  himself.  As  to  Mrs.  O'Donnell  it  was  a 
mere  hearsay  statement  of  a  past  transaction,  and  not  binding 
on  her  or  Johanna  Peterson,  even  though  it  be  conceded  that 
he  was  Mrs.  O'Donnell' s  agent  in  building  the  house. 

Nor  can  we  agree  with  counsel  in  his  further  contention 
that  the  statement  in  the  claim  of  lien  that  the  Kalispell 
Townsite  Compact  and  the  Kalispell  Building  &  Loan  Asso- 
ciatlpn  were.the  owners  of  the  building  and  lots  is  sufficient  to 
sustain  a  claim  of  lien  as  against  the  interest  of  Mary  O'Don- 
nell therein.  It  is  true  that  under  the  facts  set  forth  in  the 
complaint  and  as  shown  by  the  proof,  they  held  the  record 
title  to  the  lots, — the  former  at  the  time  the  building  was 
commenced  and  the  latter  when  the  work  upon  the  building 
was  abandoned  and  the  claim  was  filed.  Under  her  contract 
for  the  purchase  of  the  lots,  Mary  O'Donnell's  rights  were  to 
be  forfeited  upon  her  failure  to  meet  her  engagements;  but  so 
long  as  she  complied  with  her  contract  with  the  corporations, 
they  had  no  interest  at  all,  except  incidentally  in  the  enhance- 
ment of  their  security  by  the  erection  of  the  building.  It  was 
for  her  use  and  benefit  the  building  was  erected,  and,  under 
the  relation  the  parties  bore  to  the  property,  it  was  her  inter- 
est only  that  was  subject  to  the  claim  of  lien  at  the  time  it 
was  made.  The  two  corporations  were  neither  directly  nor 
remotely  connected  with  the  building,  nor  were  they  brought 
into  any  contract  relation  with  the  plaintiff  during  its  erection 
through  the  agency  of  the  O'Donnells,  or  either  of  them.  It 
was  never  the  intention  of  the  plaintiff  to  bind  the  interest  of 
either  corporation  by  its  claim,  or  to  affect  such  interest  in 
any  way.  While  the  lien  is  sufficient  on  its  face  to  bind  any 
interest  these  corporations  had,  if  it  was  the  intention  to  bind 
such  interest  and  the  arrangement  was  such  that  the  interest 
could  be  so  bound,  the  facts  show  that  neither  at  any  time  had 
any  interest  that  could  be  bound.  Our  conclusion  was  that 
the  statute  requires  the  claim  to  set  forth  the  name  of  the 
owner  whose  interest  it  is  sought  to  affect,  and  that  it  is  not 
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sufficient  if  it  does  not  do  so.  A  further  consideration  of  the 
provisions  of  the  statute  confirms  this  view.  The  lien  provid- 
ed for  in  the  statute  is  '*upon  the  property  upon  which  the 
work  or  labor  is  done  or  material  furnished. "  (Code  of  Civil 
Procedure,  Section  2130.)  The  claim  filed  with  the  clerk 
must  contain  "a  correct  description  of  the  property  to  be 
charged  with  such  lien."  (Id.  2131.)  The  abstract  made 
by  the  clerk  must  contain,  among  other  statements,  ^'the 
name  of  the  person  against  whose  property  the  lien  is  filed, 
and  the  description  of  the  property  to  be  charged  with  the 
same."  (Jd,  2132.)  In  so  far  as  the  sections  cited  refer  to 
the  relation  of  ownership  and  property,  the  terms  used  are 
general.  Sections  2133,  2134,  and  2135  define  and  limit 
these  general  expressions  referring  to  property,  and  point  out 
the  interests  in  the  property  which  may  be  charged  with  the 
lien  and  subjected  to  its  satisfaction.  In  case  the  interest  of 
the  person  causing  the  building  or  other  improvement  to  be 
constructed  is  a  fee  simple  estate,  the  lien  extends  to  the  land 
upon  which  it  is  situated  to  the  amount  of  one  acre,  if  outside 
of  a  town  or  city,  or  to  the  whole  of  a  lot  or  lots  within  a 
town  or  city.  If,  however,  ''such  person  owned  less  than  a 
fee  simple  estate, "  then  his  interest  only  is  to  be  charged. 
(Section  2133.)  If  the  interest  is  a  lease-hold  interest  and 
the  lease  becomes  forfeited,  the  building  or  structure  only  is 
charged,  and,  if  severable  from  the  soil,  may  be  sold  and  re- 
moved by  the  purchaser  within  twenty  days  after  the  sale. 
(Section  2134;  Montana  Z.  c&  JH.  Co.  v.  Mining  Co.,  15 
Mont.  20;  Johnson  v.  Puritan  Mining  Co,,  19  Mont.  30.)  If 
the  property  is  subject  to  mortgage  or  other  incumbrance  ef- 
fected prior  to  the  inception  of  the  lien,  then  the  lien  extends 
to  the  building  or  structure  in  preference  to  the  rights  of  the 
mortgagee,  and  it  may  be  sold  and  removed,  if  severable  from 
the  soil,  at  any  time  before  the  mortgagee  may  demand  pos- 
session under  his  foreclosure  proceedings.  (Section  2135; 
Grand  Opera  House  Co,  v.  Maguire,  14  Mont.  558;  Johnson 
V.  Puritan  Mining  Co.,  supra.)  Another  provision  of  this 
chapter  defines  the  word  * 'owner"  thus:     "Every  person,  in- 
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eluding  guardians  of  minors,  married  women,  and  any  com- 
pany, association,  or  coporation  not  tenants  or  lessees,  for 
whose  use,  benefit,  or  enjoyment  any  property,  building, 
structure,  or  improvement  mentioned  in  this  chapter  is  con- 
strued, repaired,  or  altered,  is  deemed  the  owner  thereof  for 
the  purposes  of  this  chapter."  The  terms  expressive  of  own- 
ership used  in  the  other  sections,  supra^  all  refer  to  t^e  in- 
terests to  be  charged.  Therefore,  if  this  latter  section  serves 
any  purpose  whatever,  it  must  be  looked  upon  as  pointing  out 
the  person  who  owns  the  interest  to  be  charged  with  the  lien 
as  the  proper  person  to  be  named  in  the  claim.  If  this  view 
be  correct — and  we  hold  that  it  is — from  all  these  provisions 
the  conclusion  must  follow,  as  already  stated,  that  the  name 
of  the  owner  required  to  be  mentioned  in  the  claim  is  the 
name  of  the  owner  of  the  interest  to  be  affected  by  or  charged 
with  the  lien;  and,  further,  that  the  mention  of  the  record 
owner  is  not  sufficient  when  the  record  owner  is  not  the  per- 
son for  whose  use  or  benefit  the  property,  building,  structure, 
or  improvement  in  question  i&  constructed,  repaired,  or 
altered. 

Assuming  that  Mary  O'Donnell  had  such  an  equitable  in. 
terest  in  the  lots  that  they  were  subject  to  a  lien  for  the  im- 
provement erected  upon  them  to  the  extent  of  such  interest, 
the  plaintiff  should  have  made  its  claim  so  as  to  fix  it  upon 
this  interest,  and  this  could  be  done  only  by  naming  her  as 
the  owner.  If  it  was  sought  to  affect  the  building  only,  the 
same  requirement  should  have  been  observed.  (Jones  on 
Liens,  Section  1398;  Kozarteey.  Ma/rka^  15  Ore.  629;  Allen 
V.  Rowe^  19  Ore.  188;  Boisot  Mech.  Liens,  Section  379; 
Montana  L.  <&  M,  Co.  v.  Mining  Co.^  8upra\  Phillip's  Mech. 
Liens,  Section  69.)  In  Montana  L,  cfe  J/.  Co.  v.  Mining 
Co.^  aupray  this  Court  impliedly  approved  this  construction 
of  the  statute,  for  it  there  held  that  it  was  not  necessary  to 
state  the  name  of  the  owner  of  the  fee,  but  that  the  name  of 
the  lessee  was  sufficient  where  it  was  sought  to  charge  its  in- 
terest only.  Consequently,  the  proceedings  to  fix  and  en- 
force a  claim  of  lien  must  be  initiated   and  conducted   with 
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reference  to  both  the  person  and  property  to  be  charged.  So 
long  as  the  record  owner  of  the  fee  or  other  interest  to  be 
charged  is  the  person  who  is  to  be  affected  by  the  claim,  he 
is  the  owner  within  the  meaning  of  the  statute,  and  it  is  nec- 
essary to  name  him  as  the  owner;  but  if,  as  in  this  case,  the 
person  for  whose  benefit  the  improvement  is  erected  does  not 
appear  of  record  as  the  owner,  it  is  nerertheless  incumbent 
upon  the  claimant  to  insert  such  owner's  name  in  the  claim. 
It  is  no  hardship  that  he  shall  do  so.  The  claimant  is  bound 
to  know  for  whom  he  works,  or  for  whose  benefit  he  is  be- 
stowing his  materials.  If.  he  assumes  the  risk  without  inquiry 
sufficient  to  enable  him  to  preserve  his  rights  it  is  his  own 
fault  The  statute  gives  him  ample  time  to  inform  himself. 
Though  the  statute  is  remedial  in  character,  its  requirements 
must  be  complied  with.  (Black  v.  Appolonto,  1  Mont.  342; 
Phillip's  Mech.  Liens,  845.)  In  the  present  case  the  claimant 
could  have  gained  all  necessary  information  by  inquiry  of  the 
record  owner  or  E.  C.  O'Donnell.  Some  degree  of  care,  at 
least,  is  required  to  ascertain  the  facts  and  to  act  in  accord- 
ance with  them. 

There  is  such  a  wide  difference  between  our  statute  and 
those  of  states  like  California  that,  in  many  respects,  what 
would  be  held  a  sufficient  compliance  under  them,  would  not 
preserve  a  lien  under  ours.  The  cases  cited  by  respondent 
upon  the  point  under  discussion  do  not  apply. 

2.  We  deem  it  unnecessary  to  add  anything  to  what  was 
said  in  the  original  opinion  as  to  necessary  parties.  Whether 
the  proceeding  to  enforce  a  lien  be  in  the  nature  of  a  legal  or 
equitable  action,  the  claim  cannot  be  enforced  against  the 
property  until  the  debt  has  been  ascertained  by  an  adjudica- 
tion. In  our  opinion  E.  C.  O'Donnell  is  a  necessary  party  in 
any  event,  so  that  this  determination  may  be  had.  (Boisot, 
Mech.  Liens,  Sec.  533;  cases  cited  in  former  opinion.)  If 
Mrs.  O'Donnell  is  to  be  charged  with  the  debt  through  the 
agency  of  her  husband,  then  she  is  a  necessary  party  for  the 
same  reason.  Having  sold  all  her  interest  in  the  property 
after  the  lien  became  fixed,  she  is  not  otherwise  a  necessary 
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party.  (Boisot,  Mech.  Liens,  Sec.  527.)  In  the  statement 
preceding  the  former  opinion  it  is  said  that  the  names  of  the 
O'Donneils  were,  on  motion  of  plaintiff's  counsel,  stricken 
from  the  complaint.  The  record  shows  that  at  the  opening 
of  the  trial  the  following  colloquy  occurred  between  counsel 
and  the  court: 

Counsel  for  Plaintiff:  '*We  move  to  strike  out  the  names 
of  Mr.  and  Mrs.  O'Donnell  from  the  complaint,  as  there  is  no 
service  against  them. ' ' 

The  Court:     ''Very  well,  if  there  is  no  objection." 

Counsel  for  Defendants:  "There  is  no  objection  at  this 
time;  but  we  don't  waive  any  of  our  rights." 

From  this  condition  of  the  record,  coupled  with  the  fact 
that  the  O'Donneils  were  not  served  with  summons,  we  felt 
justified  in  making  the  above  statement.  Counsel  complains 
that  this  statement  is  unwarranted,  because  the  motion  was 
subsequently  withdrawn.  The  record  originally  filed  in  this 
Court  nowhere  shows  this  fact.  With  the  present  motion, 
however,  counsel  presents  a  certified  copy  of  the  minutes  of 
the  trial  court  made  on  a  later  day  of  the  trial.  From  this  it 
appears  that  as  no  formal  order  had  been  entered  striking  out 
the  names  of  the  O'Donneils,  counsel  was  permitted  to  with- 
draw his  motion  to  have  this  done,  thus  leaving  the  parties  to 
stand  as  at  the  opening  of  the  trial.  We  presume  that  the 
trial  court,  as  well  as  counsel,  will  understand  that  what  was 
said  in  the  former  opinion  on  this  subject  was  predicated  upon 
the  record  as  presented  and  considered  at  the  hearing.  The 
fact  that  the  O'Donneils  were  named  as  parties  in  the  com- 
plaint did  not  make  them  such.  Service  of  summons  was  nec- 
essary for  this  purpose.  Whether  they  were  formally  dis- 
missed from  the  case  or  not,  their  rights  could  not  be  affected 
by  anything  done  at  the  trial.  Nor  could  the  rights  of  the 
Petersons  be  affected  by  the  judgment  then  rendered,  because 
the  debt  upon  which  the  claim  of  lien  is  founded  was  not  and 
could  not  be  adjudicated  by  it,  so  as  to  authorize  a  sale  of  the 
property.  If  the  plaintiff  desires  to  do  so,  it  may  proceed  to 
have  the  O'Donneils  served  with  summons,  whereupon  the 
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trial  court  may  determine  their  rights  as  they  appear.  So  far 
as  the  integrity  of  the  judgment  appealed  from  is  concerned, 
the  result  is  the  same  as  if  the  case  had  been  formally  dis- 
missed as  to  them. 

The  motion  for  a  rehearing  is  denied. 

Denied. 


STATE,  Respondent,  v.  PETERSON,  Appellant. 

[No.  1506.] 
[Submitted  April  2. 1900.    Decided  April  16, 1900.] 

Criminal  Law — Homicide — Indictment  and  Information — 
Waiver — Trial — Trial  of  Issue  of  Insanity — Practice — 
Evidence — Question  for  Jury, 

1.  An  objection  on  appeal  to  the  sufficiency  of  indictment  for  want  of  sig^nature  is  made 
too  late,  since  Penal  Code,  Section  1911,  requires  that  sucti  objection  must  be  made 
before  the  defendant  demurs  or  pleads,  or  the  objection  is  watyed. 

2.  Under  Penal  Code,  Section  2621,  proyidlng  that  **when  an  action  is  called  for  trial,  or 
at  any  time  during  the  trial,  or  when  defendant  is  brought  up  for  Judgment  on  convic- 
tion, if  a  doubt  arises  as  to  the  sanity  of  defendant,  the  court  must  order  the  question 
as  to  his  sanity  to  be  submitted  to  a  Jury,"  etc.,  the  necessity  of  the  trial  of  such 
issue  of  insanity  is  in  the  sound  discretion  of  the  court. 

8.  If  the  defendant  relies  upon  insanity  when  the  offense  was  committed  that  question 
should  be  tried  by  the  Jury  impaneled  to  pass  upon  his  guilt  or  Innocence  of  the 
crime  charged;  If  his  sanity  at  the  time  of  arraignment  or  trial  is  Judicially  doubted, 
the  court  should  try  that  question,  under  Section  2621  of  the  Penal  Code,  by  a  special 
Inquiry. 

4.  Accused  testified  that  he  and  deceased  were  partners,  and,  while  walking  near  their 
cabin,  deceased  abused  him  about  some  previous  occurrence;  that  deceased  told  him 
to  stop  right  there,  or  he  would  kill  him;  that  he  broke  off  a  pole  and  started  after 
defendant,  and  knocked  him  down;  that  he  lay  there  for  some  time  in  pain,  afraid 
and  unable  to  get  up:  that,  when  deceased  turned  to  go,  he  got  up  and  fired  the 
shots:  that  deceased  had,  for  the  space  of  three  years,  treated  him  cruelly  and  un- 
reasonably, and  had  threatened  to  kill  him.  HeUdt  that  defendant's  evidence  was  a 
sufficient  foundation  for  the  Introduction  of  proof  that  deceased  had  repeatedly  at- 
tempted to  strike  defendant,  who  made  no  resistance  and  never  offered  remon- 
strance, to  show  fear  of  great  bodily  harm. 


Appeal  from  District 
Woody ^  Judge, 


Courts  Ravalli  county;   Frank   H, 


Nelson  Petekson  was  convicted  of  murder  in  the  first  de- 
gree, and  appeals.     Reversed. 

VOl*  XXIV-^ 


tA,      81 1 
27    4o9| 

24      8l| 
80    681»f 


Digitized  by 


Google 


82  State  v.  Peterson.  [Mar.  T.'OO 

Mr.  C.  B.  Calkins  and  Messrs.  Crutchfidd  dh  JDraffen^  for 
Appellant. 

Mr.  C.  B.  Nolan^  Attorney  General^  for  the  State. 

Complaint  is  made  by  counsel  for  appellant  to  the  action  of 
the  court  in  refusing  to  admit  testimony  on  the  part  of  the 
defendant  showing  former  beating,  cruelty  and  ill  treatment 
of  the  defendant  by  the  deceased,  and  error  is  assigned  on 
account  of  the  ruling  of  the  court  excluding  this  testimony. 

At  the  time  the  evidence  was  offered,  the  evidence  already 
introduced  in  the  case,  and  in  fact  the  testimony  of  the  de- 
fendant himself,  showed  that  at  the  time  of  the  fatal  shooting 
the  deceased  was  retreating  or  had  retreated,  and  was  not 
making  any  motion  or  movement  which  would  induce  the  de- 
fendant to  believe  that  the  deceased  intended  to  renew  the 
attack.  The  court  held  that  evidence  of  threats  could  not  be 
received  under  the  circumstances  for  the  purpose  of  sustain- 
ing a  plea  of  self-defense.  This  was  not  error,  but  eminently 
correct.  The  mere  naked  threats  made  by  the  deceased 
against  the  accused  are  not  admissible  in  evidence  either  to 
justify  or  mitigate  the  homicide  where  there  is  no  evidence  to 
any  overt  act  on  the  part  of  the  deceased  at  the  time  of  the 
killing  indicating  his  intention  to  carry  his  threats  into  exe- 
cution. Evidence  of  threats  by  the  deceased  offered  for  the 
purpose  of  proving  that  the  prisoner  had  the,  right  to  kill  de- 
ceased, there  being  no  proof  of  a  hostile  demonstration  by 
the  latter  is  equally  inadmissible.  No  man  has  the  right  to 
kill  another  simply  because  the  latter  has  made  threats  against 
him.  The  law  will  not  justify  homicide  unless  it  is  shown 
that  the  slayer  was  at  the  time  of  the  killing  in  apparent  im- 
minent danger  of  losing  his  life,  or  of  sustaining  serious  bod- 
ily injury,  and  previous  threats,  however  violent,  do  not 
afford  any  reasoable  ground  for  apprehending  such  danger, 
where  they  are  unaccompanied  by  overt  acts  showing  an  in- 
tention to  carry  them  into  immediate  effect.  This  is  the  un- 
disputed rule.  ^(Wharton  Crim.  Evidence,  9th  Ed.,  Sec.  757; 
Hughey  v.  State^  47  Ala.  97;  Payne  v.    State^    60   Ala.    80; 
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RoberUv.  State^  68  Ala.  153;  Green  v.  State,  69  Ala.  6; 
People  V.  Scoggins,  37  Cal.  676;  People  v.  Taing,  63  Cal. 
602;  Peoples.  Iwnts^  67  Cal.  116;  People  v.  Camphdl^  59 
Cal.  243;  P<9C!/?Z«  v.  Tamkin,  62  Cal.  468;  P<?<?;>Z^  v.  Weatlake, 
62  Cal.  303;  Hawkins  v.  /S^a^^,  25 Ga.  207;  Petersons.  State, 
50  Ga.  142;  ASto^<g  v.  Leonard,  6  La.  An.  420;  State  v.  Jfi^Z- 
fon,  14  La.  An.  570;  Turpin  v.  State,  55  Md.  462;  Evans  v. 
/Ste^d,  44  Miss.  762;  Holly  v.  xS^a^^f,  56  Miss.  424;  Kendricks 
V.  /iSito^^,  55  Miss.  436;  State  v.  Brown,  64  Mo.  367;  xS^a^<?  v.  . 
Alexander,  66  Mo.  148;  State  v.  Harris,  73  Mo.  287;  aS^<z^<5 
V.  J2ai^,  9  Nev.  58;  State  v.  Talhert,  8  Tex.  App.  316;  Sims 
V.  5^^<5,  9'Tex.  App.  586;  Thomas  v.  /S^a^<g,  11  Tex.  App. 
315;  United  States  v.  Leighton,  13  N.  W.  Rep.  347. 

Where  it  is  clearly  and  uneqaivocably  shown  that  the  de- 
fendant was  the  aggressor,  and  there  is  no  pretense  that  de- 
ceased was  about  to  carry  the  threats  into  execution,  or  that 
defendant  had  reasonable  ground  to  believe  and  did  believe 
that  such  was  the  case,  evidence  of  such  threats  by  deceased, 
although  they  were  communicated  to  defendant,  is  inadmissi- 
ble. {Pay fie  v.  State,  60  Ala.  80;  People  v.  Taing,  53  Cal. 
602;  Bond  v.  State,  21  Fla.  738;  Lamrence  v.  Commonwealth 
(Ky.),  9  S.  W.  Kep.  165;  People  v.  Owrbutt,  17  Mich.  9; 
State  V.  Downs,  91  Mo.  19;  State  y.  Clum,  90  Mo.  482;  Gon- 
zales V.  State,  31  Tex.  496;  Territory  v.  HaUiday  (Ut.  Tr.), 
17  Pac.  Rep!  118;  State  v.  Birdwell,  36  La.  Ann.  859;  Mo- 
riarity  v.  State,  ^%  Miss.  654.)  The  law  is  established  that 
where  there  is  no  evidence  presenting  the  question  of  self- 
defense,  or  tending  to  show  that  the  killing  was  done  under 
other  circumstances  which  would  justify  or  excuse  it,  the 
court  may  properly  omit  or  refuse  to  instruct  the  jury  as  to 
excusable  or  justifiable  homicide.  [Taylor  v.  State,  48  Ala. 
180;  Waller  v.  State,  89  Ala.  79;  Peoples.  Gatewood,  20  Cal. 
146;  Brawn  v.  State,  18  Fla.  472;  Ramsey  v.  State,  92  Ga. 
53;  JarrellY.  State,  58  Ind.  293;  Comhsx.  Commonwealth,  9 
S.  W.  Rep.  655;  State  v.  Mitchell,  41  La.  Ann.  1073;  State 
V.  Sneed,  91  Mo.  652;  State  v.  Wilson,  98  Mo.  440;  State  v. 
Eloss,  118  Mo.  591;  State  v.  McCollum,  119  Mo.  469;  State 
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V.  Parker,  106  Mo.    217;   State  v.  Crawford,  115  Mo.  620 
Tlwmpsan  v.  Territory,  4  New  Mex.  150;  Territory  v.  Baker^ 
4  New  Mex.  117;  Iloneycutie  v.  State,  8.  Baxt.  (Tenn.)  371 
Yamell  v.  State,  26  Tex.   App.  56;  Allen  v.  State,  24  Tex. 
App.  216;  MUl&r  v.  /S^a^<?,  27  Tex.  App.  63;  Sherarv.  Stute, 
30  Tex.  App.   349;   Cavail  v.    State,    25    S.    W.   Rep.    628 
White  V.    State,    23  Tex.  App.  154;   Cook  v.  /S^a^,  22  Tex 
App.  511;  Hooper  Y,  State,   29   Tex.   App.    614;  Warren^  v, 
State,  31  Tex.  Crim.  Rep.  573;  BoydY.  State,  28  Tex.  App 
37;    Hodges  v.  Commmxwealth,  89   Va.    265;    ZZ  &  v.  Arm- 
strong,  2  Curt.  (U.  S.)  446;  Mattison  v.  State,  55  Ala.  224; 
i^orrf  V.  State,  71  Ala.   385;  Whitaker  v.  /S^a^^,  79  Ga.  87; 
OsburnY,  State,  87  Ga.  173.)     If  under  the  record  in  this 
case,  and  the  testimony  therein  set  forth,  the  court  would 
have  been  justified  in  refusing  to  instruct  the  jury  with  refer- 
ence to  the  law  of  self-defense,  an  instruction  upon  this  sub- 
ject, however  great  the  error  contained  in  the  instruction, 
would  have  been  an  unnecessary  instruction,  and  no  error  can 
be  predicated  upon  the  giving  of  an  unnecessary  instruction. 
The  principle  has  been  firmly  established  that  where  it  is  ap- 
parent that  the  instruction  &:iven  has  been  unnecessary,  the 
giving  of  such  an   instruction  though  error  will  not  operate 
to  reverse.      {People  w.  Cochran,  61  Cal.  548;    Stat^y,  Dur- 
bin,  22  La.  Ann.  154;  Daniels  v.  Western  B.  B.  Co,,  96  Ga. 
786;  Berry  v.  Mo.  Pac.  B.  B.  Co,  124  Mo.  223;  Waters  v. 
Shafer,  25  Neb.  225;  Lobar ee  v.  Klosterman,  33  Neb.  150; 
Petrie  v.  Columbia  B.  B.  Co.,  29  S.  C.  303;  Gulf  B.  B.  Co. 
V.  Greenlee,  70  Tex.  553;  Ft.  Worth  B.   B,  Co.  v.  Peters,  7 
Tex.  Civ.  App.  78;  Johnson  v.  McKee,  27  Mich.  471;  People 
V.  Biiey,  65  Cal.  107.) 

PER  CURIAM.  Appellant  was  convicted  of  murder  in  the 
first  degree.  He  appeals  from  the  judgment  and  order  deny- 
ing his  motion  for  a  new  trial. 

1.  It  is  said  no  legal  information  was  filed  against  defend- 
ant.    The  record  shows  the  following  facts: 

* 'Journal  Entry.     September  1],  1899. 


Digitized  by 


Google 


24  Mont.]  State  i;.  Peterson.  85 

*'The  county  attorney  and  the  defendant,  with  his  counsel, 
C.  B.  Calkins,  Esq.,  came  into  court.  The  county  attorney 
now  informs  the  court  that  the  information  herein  heretofore 
filed  was  not  signed,  and  asks  leave  of  the  court  to  sign  it. 
Counsel  for  defendant  objects,  which  objection  is  overruled 
by  the  court.  Defendant  excepts  to  the  ruling  of  the  court, 
whereupon  the  county  attorney  signed  the  information.  The 
defendant  was  then  arraigned.  Answering  the  question  of 
the  court,  says  that  his  true  name  is  Nels  Peterson.  Then, 
by  his  counsel,  defendant  expressly  waives  the  reading  of  the 
information  and  the  statutory  time  for  pleading  thereto,  and 
signifies  his  readiness  to  plead  at  this  time.  In  answer  to  the 
court,  defendant  pleads  that  he  is  not  guilty  of  the  offense 
charged.  Defendant  then,  by  his  counsel,  expressly  waives 
the  statutory  time  for  preparing  for  trial,  and  announces  to 
the  court  that  he  is  ready  to  be  tried  on  the  date  heretofore 
by  this  court  fixed,  whereupon  it  is  ordered  by  the  court  that 
this  cause  be,  and  the  same  is  hereby,  set  down  for  trial. ' ' 

An  information  must  be  presented  and  signed  by  the  coun- 
ty attorney.  (Section  1372  of  the  Penal  Code.)  And  when 
not  subscribed  by  the  county  attorney,  or  attorney  prosecut- 
ing, it  will  be  set  aside  by  the  court  in  which  the  defendant 
is  arraigned,  upon  his  motion.  (Section  1910  Id.)  It  is  ex- 
pressly provided,  however,  that  the  motion  to  set  aside  the 
information  on  the  ground  of  such  a  lack  of  proper  subscrip- 
tion must  be  made  before  the  defendant  demurs  or  pleads,  or 
the  grounds  of  the  objection  are  waived.  (Section  1911  Id.) 
No  motion  was  made  before  defendant  pleaded,  as  the  statute 
demands.  This  omission  was  a  waiver  by  the  defendant,  and 
the  objection  to  the  action  of  the  court  in  allowing  the  infor- 
mation to  be  subscribed  cannot  avail  now.  It  clearly  became 
ft  good  information  before  the  arraignment  of  September 
11th,  supra.  {State  v.  McCaffery,  16  Mont.  33,  40  Pac.  6^; 
State  ex  rel.  Nolan  y.  BranUy^  20  Mont.  173,   50  Pac.   410.) 

2.  Defendant's  counsel  argue  that  the  court  erred  in  not 
submitting  the  question  of  defendant's  sanity  to  a  jury,  under 
Section  2521  of  the  Penal  Code.     We  quote  that  section: 
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<'When  an  action  is  called  for  trial,  or  at  any  time  during 
the  trial,  or  when  the  defendant  is  brought  up  for  judgment 
on  conviction,  if  a  doubt  arises  as  to  the  sanity  of  the  defend- 
ant, the  court  must  order  the  question  as  to  his  sanity  to  be 
submitted  to  a  jury,  which  must  be  drawn  and  selected  as  in 
other  cases;  and  the  trial  or  the  pronouncing  of  the  judgment 
must  be  suspended  until  the  question  is  determined  by  their 
verdict,  and  the  trial  jury  may  be  discharged  or  retained,  ac- 
cording to  the  discretion  of  the  court,  during  the  pendency  of 
the  issue  of  insanity." 

This  provision  of  the  law  is  to  make  effectual  the  humane 
principal  that  no  person  can  be  tried,  adjudged  to  punish- 
ment, or  punished  for  a  public  offense  while  he  is  insane. 
But  it  never  was  intended  that  a  trial  of  the  issue  of  guilt  or 
innocence  of  the  crime  under  investigation  shall  be  arrested 
simply  because  the  defendant  seeks  to  avoid  a  trial  on  the 
ground  of  present  insanity.  If  doubt  as  to  the  sanity  of  the 
defendant  arises  at  any  of  the  stages  mentioned  in  the  statute, 
it  must  exist  in  the  mind  of  the  court,  before  the  question  of 
defendant's  insanity  will  be  inquired  into  as  an  independent 
matter;  but  such  a  doubt  does  not  necessarily  present  itself 
by  the  mere  assertion  of  the  defendant  that  he  is  insane,  or 
even  by  introduction  of  witnesses  on  the  trial  who  swear  they 
do  not  believe  him  to  be  of  sound  mind.  The  question  wheth- 
er a  doubt  exists  is  one  that  addresses  itself  peculiarly  to  the 
sound  discretion  of  the  trial  court.  To  it  must  be  presented 
the  reasons  for  asking  that  such  an  inquiry  be  had,  or  of  its 
own  motion  the  court  may  institute  the  investigation,  and  to 
its  own  sound  judgment  is  left  the  decision  of  the  wisdom  of 
having  it.  {Webber  y.  Com.,  119  Pa.  St.  223,  13  Atl.  427; 
People  V.  Ficoy  62  Cal.  60;  People  v.  Lee  Fook  86  Cal.  300, 
24  Pac.  664;  Bishop  .Cr.  Proc.  Sec.  667.) 

By  the  common  law,  if  it  be  doubtful  whether  a  criminal 
who  appears  to  be  insane  at  his  trial  be  such  in  fact  or  not, 
the  issue  of  his  sanity  must  be  tried  by  the  jury  charged  with 
the  trial  of  the  indictment,  or  by  pleading  ore  tentiSy  and  a 
venire   awarded,   in  the  nature   of  an  inquest   of  office;    (1 
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Whart.  Cr.  Law,  Sec.  58),  but,  where  the  two  methods  are 
open,  judicial  discretion  is  implied.  The  practice  under  the 
Codes  should  be  this:  If  the  defendant  relies  upon  insanity 
when  the  offense  was  committed,  that  question  should  be  tried 
by  the  jury  impaneled  to  pass  upon  his  guilt  or  innocence  of 
the  crime  charged,  while,  if  his  sanity  at  the  time  of  arraign- 
ment or  trial  is  judicially  doubted,  the  court  should  try  that 
question,  under  Section  2521,  suprUj  by  a  special  inquiry. 

After  reading  the  evidence  adduced  on  the  trial  in  support 
of  the  defendant's  plea  of  insanity,  we  are  unable  to  say  that 
the  case  was  one  where  the  court  ought  to  have  ordered  a 
preliminary  inquiry  into  the  sanity  or  insanity  of  the  defend- 
ant.    Therefore  no  error  was  committed. 

3.  Defendant  was  a  witness  in  his  own  behalf,  and  admit- 
ted the  killing.  His  version  was  that  he  and  deceased  were 
partners;  that  on  the  day  of  the  homicide  the  two  walked  from 
their  cabin  up  to  a  mountain  near  by;  that  he  had  a  gun;  that 
deceased  started  to  abuse  him  about  some  affair  that  had  trans- 
pired a  week  before;  that  the  deceased  told  the  defendant  to 
stop,  or  he  would  kill  him  right  there;  that  deceased  broke 
off  a  pole  and  started  after  defendant,  ran  after  him,  struck 
him,  and  knocked  him  down;  that  he  lay  where  he  had  fallen 
for  half  an  hour  or  so;  that  he  was  in  pain,  and  was  afraid 
and  unable  to  get  up;  that  deceased  was  by  him,  talking  to 
him,  and  thought  that  he  had  killed  him;  that  the  deceased 
was  goins^away  fi'om  him,  when  he  jumped  up,  fired  once  at 
him,  and  then  twice  more;  that  deceased  often  gave  him 
many  licks;  that  he  had  taken  all  the  proceeds  of  their  joint 
crop  the  year  previous;  that  he  was  afraid  to  leave  deceased; 
that  on  one  occasion  deceased  had  abused  him  and  struck  him 
with  a  fence  post,  and  hurt  him  badly;  that  deceased  had  fre- 
quently threatened  to  kill  him;  that  deceased  had  said  he 
could  kill  him;  that  he  used  to  have  two  kinds  of  bread  in  the 
house,  and  made  defendant  eat  the  poorer,  while  he  eat  the 
better;  that,  on  complaint  of  this  treatment,  deceased  had 
knocked  defendant  down;  and  that  deceased  was  very  strong. 
On  cross-examination,   defendant  said:     That  he  was  excited 
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when  he  shot  deceased.  That  deceased  was  not  far  from  him — a 
few  rods — when  he  first  shot  him.  That  he  did  not  know 
what  he  was  doing  when  he  fired  the  second  and  third  shots. 
*'I  was  lying  there,  and  I  just  tried  to  get  up.  Then,  when  I 
got  up  and  walked  around,  he  was  a  little  way  from  me,  and 
he  told  me  he  would  give  me  a  lick;  and  I  fired  the  first  shot, 
and  then  two  more."  Defendant  also  testified  that  at  the 
time  deceased  ran  after  him,  he  himself  had  the  gun,  and  that 
after  the  killing  he  had  told  falsehoods  about  his  movements 
and  the  occurence.  There  was  evidence  on  the  part  of  other 
witnesses  for  the  defendant  to  the  effect  that  the  deceased  was 
a  very  large  man  and  a  very  strong  one,  and  that  he  was 
peaceable  towards  everyone  except  the  defendant.  A  witness 
who  had  known  the  deceased  and  the  defendant  for  several 
years  was  then  asked  to  testify  concerning  cruelty  and  ill 
treatment  received  by  the  defendant  at  the  hands  of  the  de- 
ceased. The  state  objected,  and  the  court  sustained  the  ob- 
jection upon  the  ground  that  the  evidence  already  introduced 
showed  that  at  the  time  of  the  killing  deceased  was  retreat- 
ing, or  had  retreated,  and  was  not  making  any  motion  or 
movement  which  would  induce  the  defendant  to  believe  that 
the  deceased  intended  to  renew  the  attack.  The  defendant's 
counsel  then  made  a  formal  offer  of  proof  that  at  various 
times  during  a  period  of  three  years  the  deceased  had  attempt- 
ed to  strike  the  defendant,  who  made  no  resistance  and  never 
offered  remonstrance;  the  object  of  this  testimony,  being  to 
show,  among  other  things,  that  the  defendant  was  afraid  that 
the  deceased  would  kill  him.  The  court  sustained  an  objec- 
tion, and  defendant  excepted.  Evidence  was  then  introduced 
tending  to  show  that  the  defendant  was  a  man  of  very  weak 
intellect;  that  he  had  great  diflSculty  in  collecting  his  thoughts; 
that  he  was  incoherent  of  speech,  and  unable  to  comprehend 
what  he  was  told  to  do.  This  evidence  was  allowed  to  go  to 
the  jury. 

The  ruling  upon  the  first  branch  of  the  case  is  assigned  as 
error.  We  are  constrained  to  hold  that  the  defendant's  posi- 
tion is  well  taken,  and  that  the  case  must  be  remanded  for  a 
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new  trial.  The  defendant's  testimony  is  all  that  there  is  of 
the  killing  itself.  In  our  judgment,  it  was  sufficient  to  have 
required  the  court  to  allow  the  jury  to  say  whether  or  not, 
considering  all  the  facts  and  circumstances,  the  defendant,  at 
the  time  that  he  killed  deceased,  had  reason  to  believe  that 
the  deceased  meant  to  do  him  further  great  bodily  harm,  and 
that  the  danger  was  imminent.  The  point  under  investigation 
would  be  much'  more  difficult  of  decision,  were  it  not  for  the 
fact  that  just  before  the  killing,  as  testified  to  by  the  defend- 
ant, the  deceased  told  defendant  that  he  would  kill  him  right 
there;  that  he  followed  up  that  threat  by  breaking  off  a  pole, 
ran  after  him,  knocked  him  down,  and  put  him  in  great  fear, 
and  again  said  he  would  give  him  a  lick.  The  story  of  the 
defendant  may  be  absolutely  false, — we  cannot  weigh  the  evi- 
dence, or  pass  upon  his  credibility  as  a  witness. — but  it  laid 
a  foundation  for  the  introduction  of  evidence,  under  the  plea 
of  justifiable  houiicide,  which  would  tend  to  show  that  for 
years  the  defendant  had  been  cruelly  treated  by  the  deceased; 
that  he  had  often  been  physically  hurt  by  him ;  that  he  was 
afraid  of  deceased,  and  that,  in  the  light  of  the  assault  and 
threat  made  just  before  the  killing,  he  believed  that  there  was 
a  design  on  deceased's  part  to  do  him  great  bodily  injury;  and 
that  there  was  imminent  danger  of  such  design  being  accom- 
plished. The  question  of  the  sufficiency  of  this  evidence  was 
for  the  jury,  not  for  the  court.  There  is  some  incoherency 
in  the  several  statements  of  the  defendant,  but  the  court  could 
not  say  it  was  clear  from  all  of  his  evidence  that  he  was  the 
aggressor,  and  that  deceased  was  not  about  to  do  him  further 
great  bodily  harm  when  he  shot  him,  or  that  defendant  had 
no  reasonable  ground  to  believe,  and  did  not  believe,  that  such 
was  the  case. 

The  learned  judge  who  tried  the  case  must  have  thought 
there  was  sufficient  room  for  the  plea  of  justifiable  homicide 
or  self-defense,  inasmuch  as  he  instructed  upon  that  phase  of 
the  law.  We  think  he  was  correct  in  his  final  belief,  but  that 
he  overlooked  the  bearing  of  the  testimony  offered  to  sustain 
the  plea. 
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Numerous  errors  are  assigned,  based  upon  erroneous  charges 
to  the  jury  upon  the  law  of  self-defense,  burden  of  proof, 
malice  and  insanity.  It  is  not  necessary  to  discuss  the  ques- 
tions raised,  as  we  advise  that  the  statutes  upon  homicide  be 
followed  more  closely  upon  the  next  trial  than  they  were  on 
the  last.  Our  Codes  are  quite  comprehensive  upon  the  sub- 
ject, and  adherence  to  them  and  their  definitions  is  generally 
wise.  Recent  decisions  upon  the  defense  of  insanity  will  guide 
the  court  in  that  respect.  (State  v.  Peel,  23  Mont.  368,  59 
Pac.  169;  Stater.  Brooke^  23  Mont.  146,  57  Pac.  1038.) 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


WESTHEIMER   et  al..    Appellants,  v.  GOODKIND   et 
AL.,  Respondents. 


No.  1,182.] 


I  24     M|  [Submitted  January  29, 1900.    Decided  April  16, 1900.) 

»  *^i  Chattel  Mortgages — Future  Advances — Defective  Execution — 
Bona  Fide  Purchaser — Purchaser  with  Notice — Intent  to 
Defraud  Creditors —  General  Creditor —  Creditor  with  Lien 
— Statutory  Construction — Statutes  in  Derogation  of  Com- 
mon LoAJD — Findings — Exceptions — Transcript  on  Appeal. 

1.  Where  a  chattel  mortgage  was  given  to  secure  a  note,  and  a  part  of  the  sum  secured 
was  for  future  adyances,  the  mortgage  was  not,  as  matter  of  law,  fraudulent  as  to 
creditors,  as  It  was  not  necessary  that  the  mortgage  should  show  the  amount  of  Uie 
intended  advances. 

2.  The  question  whether  a  mortgage— given  to  secure  an  amount  then  owing  and  also 
future  advances— was  given  with  an  honest  purpose  and  intent  is  ordinarily  one  of 
fact  for  the  jury  to  determine  under  proper  instructions  from  the  court. 

3.  A  defectively  verified  and  acknowledged  chattel  mortgage  on  property,  the  posses- 
sion whereof  is  retained  by  the  mortgagor,  made  while  the  Compiled  Statutes  of  1887 
were  in  force,  was  invalid  as  against  the  rights  and  Interests  of  any  other  persons 
than  the  parties  thereto,  and  one  who  purchased  the  property  after  the  adoption  of 
the  Codes  of  1895,  with  notice  of  the  mortgage,  acquired  a  title  thereto  superior  to 
the  lien  of  the  mortgage,  and  the  mortgagee  could  not  take  the  property  there- 
under. 

4.  A  simple  or  general  creditor  has  no  right  to  attack  the  validity  of  a  sale  or  transfer 
made  by  his  debtor,  upon  the  ground  that  it  was  either  actually  or  constructively 
fraudulent  as  to  creditors;  a  person  who  would  avoid  a  sale  or  transfer  for  the  rea- 
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son  that  it  was  made  with  intent  to  defraud  him  of  his  demands,  must  have  a  Hen  or 
charge  upon,  or  an  interest  in,  the  particular  property  which  he  desires  to  haye  sub- 
jected to  the  payment  of  his  ciaim. 

5.  Ck>mpUed  Statutes  1887,  Diy.  V,  Sec.  16S8,  proyldlng  that  a  mortgagee  should  have  a 
lien  on  the  mortgaged  property  in  possession  of  the  mortgagor,  when  the  mortgage 
was  duly  Terlfled  and  acknowledged,  is  to  be  strictly  construed,  and  It  is  in  derogar^ 
tlon  of  the  common  law. 

6.  CiTil  Code  1886,  Section  4662,  proyldlng  that  statutes  In  derogation  of  the  common 
law  should  be  liberally  construed,  does  not  apply  to  Compiled  Statutes  1887,  Dly.  V, 
Sec.  1688,  requiring  chattel  mortgages  to  be  duly  yerlfled  and  acknowledged. 

7.  A  subsequent  purchaser  In  good  faith  is  one  who  buys  without  notice  of  the  rights 
of  third  persons  and  without  intent  to  defraud  creditors  or  other  persons  of  their 
demands. 

8.  Under  the  proyislons  of  the  Compiled  Statutes  of  1887,  a  purchaser's  fraudulent  in- 
tent, by  whateyer  eyldence  it  be  proyed,  is  without  legal  significance;  but  under  the 
Codes  of  1806,  a  fraudulent  intent,  howsoeyer  proyed,  is  fatal  to  the  purchaser's  title 
when  it  meets  the  lien  of  a  prior  mortgage. 

9.  Where  special  findings  are  inconsistent  with  the  general  yerdict,  the  former  con- 
trol. 

10.  The  only  exceptions  properly  Included  in  a  transcript  on  appeal  are  those  of  the 
appellant. 

Appeal  from  District  Courts  Lewis  and  Clarke  County; 
Henry  C.  Smithy  Judge. 

Action  by  Ferdinand  Westheimer  and  others  against  A.  L. 
Goodkind  and  another  for  conversion.  From  a  judgment  in 
favor  of  defendants,  and  an  order  overruling  a  motion  for  a 
new  trial,  plaintiffs  appeal.     Beversed. 

Statement  of  the  Case. 

This  action  was  brought  to  recover  damages  for  the  alleged 
conversion  of  personal  property,  the  title  to  which  is  claimed 
by  the  plaintiffs  under  a  sale  thereof  by  ond  Reeves  to  them. 
The  jury  returned  a  verdict  for  the  defendants.  The  plaint- 
iffs have  appealed  from  the  judgment,  and  from  the  order  de- 
nying their  motion  for  a  new  trial. 

The  facts  necessary  to  be  stated  are  these:  Reeves  and  one 
Powell,  co-partners  under  the  firm  name  of  Reeves  &  Powell, 
were  engaged  in  the  dramshop  business  at  Malta,  in  Valley 
.  county,  and  on  the  10th  day  of  May,  1895,  were  indebted  to 
Wise  &  Goodkind  in  the  sum  of  $374. 14  for  goods  sold.  On 
that  day  Powell  made  to  the  defendant  Goodkind,  a  member 
of  the  firm  of  Wise  &  Goodkind,  a  chattel  mortgage  upon  the 
property  in  question,  to  secure  the  payment  of  a  note  of 
Reeves  &  Powell  to  Goodkind,  due  at  seven  months,  for  $600, 
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which  amount  included  the  indebtedness  mentioned,  and  was 
intended  to  cover  such  future  advances  by  way  of  credit  as 
the  firm  of  Wise  &  Goodkind  might  make.  Powell  subscribed 
to  the  mortgage  the  name  of  his  firm,  and  also  the  names  of 
himself  and  Reeves,  as  individual  persons;  he  also  subscribed 
his  name  and  that  of  Reeves  to  the  affidavit  accompanying  the 
mortgage,  and  the  notary  certified  that  both  Reeves  and  Pow- 
ell were  sworn  to  the  truth  of  the  matter  stated  therein,  and 
also  tertified  that  each  of  the  mortgagors  acknowledged  that 
he  had  executed  the  instrument  freely  and  voluntarily  and  for 
the  uses  and  purposes  therein  mentioned;  as  a  matter  of  fact, 
however,  Reeves  did  not  sign  the  mortgage  or  affidavit,  nor 
did  he  make  any  oath  thereto.  The  possession  of  the  property 
remained  with  the  mortgagors,  and  the  mortgage  was  filed. 
Reeves  afterwards  acquiesced  in  the  mortgage,  but  never 
signed  or  made  affidavit  to  it.  At  the  time  the  mortgage  to 
Goodkind  was  executed,  the  debt  of  Reeves  &  Powell  to  the 
plaintiffs  was  $275.33,  and  on  December  12th  it  amounted  to 
$330.88.  Some  time  during  the  summer  of  1895  the  firm  of 
Reeves  &  Powell  was  dissolved,  and  Reeves  became  the  own- 
er, or  was  at  least  authorized  to  dispose,  of  the  property.  On 
December  12th  he  executed  to  the  plaintiffs  a  bill  of  sale  of 
the  chattels  to  satisfy  the  indebtedness  owing  by  the  late  firm 
of  Reeves  &  Powell  to  the  plaintiffs,  who  had  actual  know- 
ledge of  the  prior  mortgage.  The  sale  was  accompanied  by 
an  immediate  delivery,  and  followed  by  an  actual  and  contin- 
ued change  of  possession,  the  plaintiffs  remaining  in  posses- 
sion until  the  property  was  taken  from  them  by  the  defend- 
ants. On  December  20th,  1895,  the  amount  owing  to  Wise 
&  Goodkind,  or  Goodkind,  by  Reeves  &  Powell,  was  $336. 89; 
and  on  that  day  the  defendant  Willis,  as  sheriff,  at  the  request 
of  the  mortgagee,  took  from  the  plaintiffs  the  possession  of 
the  property,  and  sold  it  under  the  authority  vested  in  de- 
fendants by  the  chattel  mortgage,  and  not  otherwise,  for  the 
purpose  of  paying  the  amount  last  mentioned,  with  interest 
and  costs  of  sale.  At  the  sheriff' s^sale  the  property  brought 
$435,  the  purchaser  being  an  agent  of  the   plaintiffs.     The 
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jury,  in  addition  to  their  general  verdict  for  the  defendant, 
made  certain  special  findings,  all  of  which  are  included  in  the 
foregoing  statement,  except  three,  and  these  are  to  the  effect 
that  the  mortgage  to  Goodkind  was  made  and  received  in 
good  faith  by  the  parties  thereto;  that  the  bill  of  sale  to  the 
plaintiffs  was  given  by  Reeves,  and  taken  by  the  plaintiffs, 
for  the  purpose  and  with  the  intent  of  hindering  the  collec- 
tion by  Goodkind  of  the  debt  owing  him,  and  to  defraud  him 
of  the  benefit  of  the  mortgage. 

Messrs.  Clayberg^  Corbett  c&  Gunn^  for  Appellants. 

Mr.  H.  G.  Mclntire^  for  Respondents. 

This  appeal  is  not  one  that  commends  itself  as  meritorious. 
The  real  question  involved  in  it  is  whether  the  aid  of  the 
courts  of  Montana  can  be  invoked  to  further  and  consummate 
a  transaction  conceived  in  iniquity  for  the  purpose  of  cheat- 
ing and  defrauding  an  innocent  person,  it  is  amazing  that 
such  an  attempt  should  be  made,  but  as  it  is  made  and  appar- 
ently seriously  urged  upon  the  consideration  of  this  Court, 
the  respondents  submit  the  following  in  opposition  to  the 
same: 

It  is  a  frequent  thing  that  recourse  is  had  to  the  courts  to 
uncover  and  do  away  with  fraudulent  contrivances,  but  a  very 
rare  occurence  that  they  are  asked  to  uphold  and  carry  them 
out.  Fraud  and  justice  do  not  dwell  together.  {Fratts  etjus 
nunq^iam  cohabitant.)     Bouvier's  Dictionary,  Title  Maxims. 

* 'Fraud  both  at  law  and  in  equity,  when  suflBciently  proved 
and  ascertained,  avoids  a  contract  ai  initio^  whether  the  fraud 
be  intended  to  operate  against  one  of  the  contracting  parties, 
or  against  thi/rd parties^  (italics  mine)  or  against  the  public." 
(Bouvier's  Dictionary,  Title  Fraud.) 

^'Fraud  will  vitiate  even  the  most  solemn  transactions,  and 
an  asserted  title  to  property  founded  upon  it,  is  utterly  void." 
\  United  States  v.  The  Amistad,  15  Peters,  594.) 

<'A  party  cannot  come  into  court  with  a  fraud  upon  his 
lips  and  obtain  relief.  To  such  the  halls  of  justice  are  not 
open."     {Gregory  y.  Haworth^  25  Cal.  657.) 
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J^emo  ex  propria  dolo  consequitar  actionem.  No  one  ac- 
quires a  right  of  action  from  his  own  wrong.  (Bouvier's 
Dictionary,  Title  Maxims. 

These  principles  are  self-evident,  are  salutary,  and  are  in- 
variably applied  by  the  courts  in  cases  of  actual  fraud.  In 
this  case  their  force  is  sought  to  be  avoided  by  dn  attempt  to 
show  that  the  mortgage  to  Goodkind  was  not  in  compliance 
with  the  statutes  in  force  at  the  time  it  was  made  relating  to 
chattel  mortgages.  But  this  is  immaterial.  Plaintiffs  are 
obliged  to  recover  on  the  strength  of  their  own  title,  not  up. 
on  the  weakness  of  that  of  the  defendant.  •  If  through  their 
own  terpitude  they  show  no  case  the  law  will  not  aid  them. 
A  case  on  all  fours  with  the  one  at  bar  is  Fuller  v.  Paige^  26 
Illinois,  358;  s.  c.  79,  Am.  Dec,  379.  The  mere  fact  that 
plaintiffs  were  in  possession  of  the  goods  in  question  at  the 
time  of  the  seizure  will  not  avail.  Such  possession  was  a  part 
of,  and  incident  to,  the  fraudulent  contrivance.  Lawful  pos- 
session cannot  be  predicated  upon  a  void  instrument,  upon  a 
contract  made  in  violation  of  law,  or  contra  hono%  mores. 
(Fuller  y.  Paige^  mpra\  Wilson  v.  Voight,  9  Colo.  618;  7 
Lawson's  Rights  &  Remedies,  p.  5673,  Sec.  3665,  and  cases 
cited. )  The  mortgage  to  Goodkind  was  not  void,  as  contend- 
ed for  by  appellants.  It  was  unquestionably  good  as  between 
the  parties  to  it.  This  both  by  the  terms  of  the  statute, 
Comp.  Stat*  Sec.  1538,  and  the  consensus  of  all  the  courts. 
Reeves  and  Powell,  the  mortgagors,  were  partners  in  busi- 
ness; they  were  indebted  to  the  firm  of  Goodkind  Brothers; 
they  owned  the  goods  in  question;  (Finding  6,  Transcript  p. 
78);  to  secure  this  indebtedness  and  such  future  advances 
as  they  might  receive  from  Goodkind  Brothers,  the  mort- 
gage was  executed  and  delivered;  it  was  made  and 
received  in  good  faith  (Finding  7,  Transcript  p.  78); 
and  it  was  known  to  W.  W.  Reeves,  the  non-signing  part- 
ner, and  ratified  and  acquiesced  in  by  him  prior  to  the  fraud- 
ulent bill  of  sale  to  appellants  (Finding  8,  Transcript  p.  78.) 
One  partner  may  execute  a  chattel  mortgage  on  partnership 
assets  to  secure  partnership  debts,  even  without  the  consent 
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of  the  co-partner,  ( Union  Bank  v.  Kansas  City  Bank^  136 
U.  S.  223)  and  a  subsequent  ratification  and  acquiescence  on 
the  part  of  the  non-signing  partner  places  the  matter  beyond 
controversy;  (Cobbey  on  Chattel  Mtges.,  Sec.  433,  and  cases 
cited;  Jones  on  Chattel  Mortgages,  Sec.  46)  and  see  ^^aite 
V.  Vinson^  14  Mont.  405,  which  holds  that  a  partner  may  sell 
partnership  assets  to  pay  the  debts  of  the  firm.  This  power 
is  sufficient  authority  to  execute  a  mortgage  for  the  same 
purpose.     (Jones  on  Chattel  Mortgages,  Sec.  46,  supra.) 

The  mere  fact  that  the  debt  owing  by  the  mortgagors  to 
Goodkind  Brothers  was  less  than  that  recited  in  the  mortgage 
does  not  per  se  invalidate  it.  The  mortgage  was  given  not 
only  to  secure  an  existing  debt  but  also  such  further  advances 
as  might  be  made  to  the  mortgagors.  A  mortgage  to  secure 
future  advances  is  valid  and  will  be  upheld  to  the  extent  of 
the  indebtedness  actually  incurred..  It  is  not  necessary  that 
the  mortgage  recite  that  it  is  to  secure  future  advances. 
(Boone  on  Mortgages,  Sec.  55;  Jones  on  Chattel  Mortgages, 
Sees.  94-96;  Cobbey  on  Chattel  Mortgages,  Sec.  138;  Adams 
V.  La/nge^  42  N.  E.  1018  and  cases  cited;  Brown  v.  Kiefer^ 
71  N.  Y.  610;  Tvlly  v.  Harloe,  35  Cal.  302;  Nicklin  v.  iVW- 
son^  5  Pac.  54;  Smith  v.  Aiterhach^  2  Mont.  348;  Tudor  v. 
De  Long  (Mont.),  46  Pac.  258.)  Even  if  such  a  mortgage 
were  considered  bad  it  is  not  so  as  a  matter  of  law,  but  is  for 
the  jury  to  determine.  {Wood  v.  Franks^  67  Cal.  32.)  Again 
the  validity  of  an  instrument  of  this  kind  depends  upon  the 
intent  of  the  parties  in  making  it.  Such  intent  is  a  question 
of  fact.  (Compiled  Statutes,  p.  633,  Sec.  231.  It  is  true 
that  under  certain  circumstances  the  law  will  hold  construct- 
ively fraudulent  an  act  of  omission  declared  to  be  fraudulent 
without  respect  to  actual  fraud,  but  no  such  circumstances  are 
presented  here,  and  as  a  fact  in  the  case  the  jury  found  that 
this  mortgage  was  made  and  received  in  good  faith  (Finding 
7,  Transcript  p.  78).  The  mortgage  then  being  valid,  at 
least  between  the  parties  to  it,  the  mortgagee  had  the  right 
to  pursue  his  remedy  of  foreclosure.  In  doing  so  he  found 
the  property  in  the  possession   of  the  mortgagor,  for  such 
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possession  as  plaintiffs  had,  it  being  a  fraudulent  one  was  a 
nullity.  No  breach  of  the  peace  was  committed  in  taking 
possession  as  the  mortgage  authorized;  no  attempt  was  made 
to  foreclose  the  mortgage  for  an  amount  in  excess  of  what  was 
actually  due  under  it.  It  is  diflBcult  then  to  see  wherein  there 
is  any  cause  of  complaint.  Certainly  appellants  have  none  at 
their  scheme  being  thereby  frustrated.  It  is  submitted  that 
the  foregoing  sufficiently  shows  the  want  of  any  merit  in  this 
appeal;  it  is  consequently  with  reluctance  that  other  points  in 
the  brief  of  appellants  herein  are  now  discussed.  It  is  claimed 
by  appellants  that  inasmuch  as  the  mortgage  to  Goodkind  was 
not  signed  or  sworn  to  by  Reeves,  one  of  the  partners  execut- 
ing it,  it  is  thereby  invalid  as  against  subsequent  transferrees 
under  the  terms  of  Compiled  Statutes,  Section  1538,  which 
was  in  force  at  the  time  the  mortgage  was  executed.  It  is  not 
my  intention  to  claim  that  the  mortgage  in  question  is  in  strict 
compliance  with  the  statute  in  question.  I  do  not  perceive 
that  the  section  has  any  bearing  upon  the  case.  The  appel- 
lants' rights,  if  any  they  have,  are  to  be  adjudicated  by  the 
law  as  it  stood  when  they  took  their  bill  of  sale  from  Reeves, 
to-wit,  December  12,  1895.  At  that  time  Section  15SS  supra 
had  become  abrogated  by  the  adoption  of  the  Codes  (see  Po- 
litical Code,  Sec.  5182)  Section  3861  of  the  Civil  Code  taking 
its  place.  (23  Am.  &  Eng.  Ency.  Law,  p.  284,  and  Note  5; 
Ilolhrook  V.  Nlchol^  36  111.  161;  7  Lawson's  Rights  &  Reme- 
dies, p.  5938,  Sec.  3780;  Bump  on  Fraud.  Con  v.  p.  533; 
Wait  on  Fraud.  Conv.  Sec.  73;  Compiled  Statutes  of  1887,  p. 
653,  Sec.  225;  2  Cobbey,  Chattel  Mortgages,  Sec.  606.)  The 
possession  relied  on  by  appellants  being  founded  in  fraud  was 
a  nullity.  The  defendants  were  not  wrong-doers  or  tres- 
passers. They  were  acting  in  pursuance  of  a  mortgage  valid 
in  all  respects  between  Goodkind  and  the  mortgagors  and  valid 
also  between  Goodkind  and  such  persons  as  colluded  with 
mortgagors  to  cheat  and  defraud  him  out  of  the  benefit  of  his 
mortgage.  {Fuller  v.  Paige^  79  Am.  Dec.  379,  and  other 
authorities  heretofore  cited. 

It  is  further  said  in  appellants'  brief:     *«With  whatever  in- 
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tent  the  transfer  from  Reeves  to  plaintiff  was  made,  it  was 
nevertheless  good  as  between  the  parties.  It  was  necessary 
for  the  defendants,  before  they  could  attack  this  transfer  as 
fraudulent,  to  show  a  valid  lien  or  claim  against  the  proper- 
ty, which  they  did  not  do"  This  statement  is  not  the  law 
under  the  facts  of  this  case,  nor  has  it  any  application  to  such 
facts.  A  transfer  constructively  fraudulent  as  against  cred- 
itors by  reason  of  some  act  or  omission  declared  by  the  law 
to  be  necessary,  is  good  between  the  parties  to  it,  but  void- 
able at  the  election  of  creditors  who  are  thereby  hindered  in 
the  collection  of  their  demands.  Such  creditors,  in  order  to 
avoid  it,  must  have  a  lien  upon  the  property  fraudulently 
transferred  either  by  attachment  or  execution,  and  to  this  ex- 
tent the  authorities  go  which  are  cited  by  appellants;  but 
where  the  transfer  is  one  made  between  the  parties  to  it  with 
the  purpose  and  intent  of  defrauding  another,  both  parties 
participating  in  the  fraudulent  intent,  as  in  this  case,  then 
the  transfer  is  absolutely  void.  And  this  is  so  even  if  the 
amplest  consideration  passes  from  the  fraudulent  vendee  to 
the  fraudulent  vendor.  (Wait  on  Fraud,  Conv.  Sees.  201, 
207.)  The  fraudulent  conveyance  between  Reeves  and  appel- 
lants occurred  December  12,  1895.  The  Code  provisions, 
therefore,  apply  to  the  same.     (Civil  Code,  Sec.  4490.) 

Certainly  defendants  are  < 'other  persons"  with  demands  on 
the  property  in  question  under  the  terms  of  that  statute,  and 
consequently  a  transfer  of  such  property  in  violation  of  that 
statute,  can  be  attacked  by  them.  That  they  are  within  this 
rule  of  law,  attention  is  invited  to  Greer  v.  Wright^  52  Am. 
Dec.  Ill,  and  to  the  copious  notes  thereto  on  pages 
113  et  seq.j  as  also  to  FuUer  v.  Paige^  79  Am.  Dec. 
379,  and  the  other  authorities  cited  in  the  first  part  of 
this  brief.  Even  at  common  law  this  transfer  could  not  be 
upheld.  {Ccmdagan  v.  Kennetty  Cowp.  434;  see  note  on  page 
113,  52  Am.  Dec.)  It  is  absurd  to  say  that  defendants  did 
not  show  a  valid  claim  to  this  property.  They  showed,  and 
justified  their  actions  under  a  chattel  mortgage  made  by  the 
owners  of  the  property  in  good  faith  and  to  secure  an  Eonest 
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debt.  Their  action  in  taking  the  property  as  they  did  was  in 
accordance  with  the  express  conditions  of  the  mortgage,  and 
in  pursuance  of  law.  (See  Maddox  v.  Bader^  9  Mont.  135; 
Vbse  V.  Whitney^  7  Mont.  393.)  Instead  of  judgment  being 
rendered  in  favor  of  appellants  on  the  special  findings  herein, 
as  appellants  pray,  damages  should  be  assessed  against  them, 
under  Rule  XVIII  of  this  court.  All  of  which  b  respect- 
fully submitted. 

MR.  JUSTICE  PIQOTT,  after  stating  the  case,  delivered  the 
opinion  of  the  Court. 

1.  At  the  time  the  mortgage  was  made  to  Goodkind  to  se- 
cure the  payment  of  the  $600  note,  the  real  indebtedness  of 
Reeves  &  Powell  to  Wise  &  Goodkind  was  $374. 14,  and  the 
mortgage  was  given  to  secure  the  debt  then  existing,  as  well 
as  future  advances.  The  plaintiffs  asked  the  court  to  instruct 
the  jury  that  the  effect  of  the  mortgage  in  the  particular 
mentioned,  was  to  hinder,  delay,  and  defraud  persons  who 
were  the  creditors  of  Reeves  &  Powell  at  the  time  the  mort- 
gage was  executed,  and  that  if  the  plaintiffs  were  creditors  at 
that  time,  and  afterwards  received  a  conveyance  of  the  prop- 
erty in  satisfaction  of  the  indebtedness  owing  to  them  by 
Reeves  &  Powell,  then  their  verdict  must  be  for  the  plaintiffs. 
The  refusal  so  to  charge  is  assigned  as  error.  Counsel  insist 
that  where  a  chattel  mortgage  is  given  to  secure  an  amount 
then  owing,  and  also  future  advances,  it  is  necessary  that  the 
mortgage  itself  shall  show  the  amount  of  the  intended  ad- 
vances. The  law  is,  however,  very  well  settled  that  a  mort- 
gage need  not  itself  disclose  that  it  was  given  to  seizure  the 
payment  of  future  advances,  and  that  it  may  be,  as 
the  one  under  consideration  is,  in  the  shape  of  a 
security  for  the  payment  of  a  sum  certain,  leaving 
the  true  nature  and  condition  of  the  debt  or  obligation 
to  be  shown  by  evidence  dehors  the  mortgage.  (Jones 
on  Chattel  Mortgages,  4th  Ed.,  Sec.  96,  and  cases  cit- 
ed in  the  notes. )  The  question  whether  such  a  mortgage  was 
given  with  an  honest  purpose  and  intent  is  ordinarily  one  of 


Digitized  by 


Google 


24  Mont.]  Westhbimer -y.  GooDKiND.  99 

fact  for  the  jury  to  determine  under  proper  instructions  from 
the  court.  (  Wood  v.  Franks^  67  Cal.  32,  7  Pac.  60;  Davis  v. 
Schwartz,  165  U.  S.  631,  16  Sup.  Ct.  237,  39  L.  Ed.  289.) 
In  the  case  at  bar  there  was  evidence  tending  to  show  that,  in 
making  the  mortgage  to  secure  the  payment  of  a  sum  in  ex- 
cess of  the  debt  then  owing,  the  purpose  of  the  parties  was 
without  intent  to  hinder,  delay,  or  defraud  any  creditor  of 
the  mortgagors,  and  the  findings  of  the  jury  are  in  accord 
with  such  evidence. 

2.  The  chattel  mortgage  was  executed  while  Section  1638 
of  the  Fifth  Division  of  the  Compiled  Statutes  of  1887  was  in 
force,  and  prior  to  the  1st  day  of  July,  1895,  when  Section 
3861  of  the  Civil  Code  took  the  place  of  the  former  section. 
The  defendants  assert  that  the  rights  of  the  plaintiffs  are  to  be 
determined  by  the  statute  as  it  stood  when  they  purchased  the 
property  from  Reeves,  on  December  12,  1895;  and,  if  this 
position  be  correct,  the  provision  of  Section  3861,  that  a  chat- 
tel mortgage  is  void  against  creditors  of  the  mortgagor,  and 
subsequent  purchasers  and  incumbrances  of  the  property  in 
good  faith  for  value,  unless  possession  be  delivered  to  and  re- 
tained by  the  mortgagee,  or  the  mortgage  provide  that  the 
'possession  may  remain  with  the  mortgagor,  and  be  duly  veri- 
fied, acknowledged,  and  filed  as  therein  required,  is  applicable 
to  the  plaintiffs,  who  were  purchasers  for  value,  but  not  in 
good  faith.  They  ha4  notice  of  the  Goodkind  mortgage,  and 
this  would  in  itself  prevent  them  from  being  purchasers  in 
good  faith,  within  the  meaning  of  Section  3861.  One  buying 
with  notice  of  a  mortgage,  or  with  intent  to  delay  or  defraud 
creditors,  is  not  a  purchaser  in  good  faith.  The  presence  of 
such  notice  or  of  such  intent  will  constitute  him  a  purchaser 
mala  fide,  against  whom  the  mortgage  is  valid  under  the  pres- 
ent statute. 

The  position  is  untenable.  Section  3861  has  to  do  exclu- 
sively with  mortgages  given  after  12  o'clock  noon  of  July  1, 
1895;  it  does  not  in  any  manner  affect  mortgages  theretofore 
executed.  When  the  mortgage  to  Goodkind  was  made  and 
filed  in   May,  1895,  it  was,  for  the  want  of  an  affidavit  and 
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acknowledgment  such  as  Section  1538,  supra^  requires  to  ac- 
company the  instrument,  invalid  as  against  the  rights  and  in- 
terests of  any  other  persons  than  the  parties  thereto.  That 
Section  3861  of  the  Civil  Code  did  not  vitalize  the  mortgage, 
or  make  it  valid  as  to  third  persons  acquiring  rights  and  in- 
terests in  the  property  after  July  1,  1895,  is  apparent.  The 
validity  and  effect  of  the  mortgage  must  be  tested  and  deter- 
mined by  the  application  to  it  of  the  law  in  force  when  it  was 
made,  and  not  by  the  application  of  Section  3861,  which  be- 
came the  law  subsequently,  but  which  has  no  retroactive  effect. 
(Sections  1625,  4651,  of  the  Civil  Code;  Chicago  Title <&  Trust 
Co,  V.  O'Marr,  18  Mont.  568,  46  Pac.  809,  47  Pac.  4.) 

3.  Section  1538  of  the  Fifth  Division  of  the  Compiled 
Statutes  of  1887,  supra^  which  was  the  law  at  the  time  the 
mortgage  to  Goodkind  was  executed  and  filed,  provided  that 
''no  mortgage  of  goods,  chattels  or  personal  property  shall 
be  valid  as  against  the  rights  and  interests  of  any  other  per- 
son than  the  parties  thereto,  unless  the  possession  of  such 
goods,  chattels  or  personal  property  be  delivered  to  and  re- 
tained by  the  mortgagee,  or  the  mortgage  provide  that  the 
property  may  remain  in  the  possession  of  the  mortgagor,  and 
be  accompanied  by  an  affidavit  of  all  the  parties  thereto,  or, 
in  case  any  party  is  absent,  an  affidavit  of  those  present  and 
of  the  agent  or  attorney  of  such  absent  party,  that  the  same 
is  made  in  good  faith  to  secure  the  amount  named  therein  and 
without  any  design  to  hinder  or  delay  the  creditors  of  the 
mortgagor,  and  be  acknowledged  and  filed  as  hereinafter  pro- 
vided." 

The  possession  of  the  chattels  was  not  delivered  to  the  mort- 
gagee, but  was  retained  by  the  mortgagors;  nor  was  the 
mortgage  accompanied  by  an  affidavit  of  Reeves,  one  of  the 
parties  to  it.  The  mortgage  was  therefore  invalid  as  against 
the  rights  and  interests  of  any  other  person  than  the  parties 
thereto.  Such  is  the  denunciation  of  the  statute,  as  inter- 
preted in  Butte  Hardware  Co,  v.  Sullivan^  7  Mont.  307,  16 
Pac.  588;  Baker  v.  Power,  7  Mont.  326,  16  Pac.  589,  and  in 
Cope  V.  Minnesota  Type  Foundry  Co.,  20  Mont.  67,  49  Pac. 
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387.  That  the  mortgage  was  made  in  good  faith,  and  that 
the  plaintiffs,  when  they  purchased,  had  actual  knowledge  of 
its  existence,  did  not  serve  to  validate  the  mortgage  as  against 
their  rights  and  interests,  is  apparent  from  the  decision  in 
Milhum  Mfg.  Co.  v.  Johnson^  9  Mont.  537,  24  Pac.  17,  which 
has  been  cited  with  approval  in  John  Caplice  Co.  v.  Beau- 
champ^  22  Mont  261,  56  Pac.  278;  and  the  same  doctrine  is 
announced  in  McGowen  v.  Hoy^  6  Litt  239-245;  Long  v. 
Cockem,  128  111.  29;  Bingham  v.  Jordan,  1  Allen,  373; 
Travis  v.  Bishop^  13  Mete.  (Mass.)  304;  Bich  v.  Boberta^  48 
Me.  548;  Kennedy  v.  S/iaw,  38  Ind.  474;  Boss  v.  Menefee, 
125  Ind.  438,  25  N.  E.  545;  Collins  y.  Wilhoit,  108  Mo.  451, 
18  S.  W.  839.     Other  cases  are  to  the  like  effect 

The  jury  found  that  the  plaintiffs  took  the  bill  of  sale  and 
transfer  of  the  chattels  mortgaged  to  Goodkind  for  the  pur- 
pose* of  satisfying  the  debt  owing  to  them  by  Beeves  &  Powell; 
this  finding  is  amply  justified  by  the  evidence.  They  found, 
also,  that  the  bill  of  sale  was  given  and  received  (a)  for  the 
purpose  of  hindering  the  collection  by  Goodkind  of  the  in- 
dedtedness  owing  to  him,  and  (b)  with  intent  to  defraud  him 
out  of  the  benefit  of  his  mortgage.  From  these  facts,  what 
is  the  conclusion  of  law? 

A  simple  or  general,  sometimes  called  a  prowling,  creditor, 
is  not  in  a  position  to  question  the  validity  of  a  sale  or  trans- 
fer made  by  his  debtor;  that  is  to  say,  he  has  no  right  to  at- 
tack it  upon  the  ground  that  it  was  either  actually  or  con- 
structively fraudulent  as  to  creditors, — for  example:  A.,  an 
insolvent  debtor,  sells  all  of  his  property  to  B.  for  a  grossly 
inadequate  consideration,  each  having  the  actual  intent  there- 
by to  defraud  A.'s  creditors;  A.  remains  in  possession  as 
theretofore.  Here  we  have  actual  as  well  as  constructive 
fraud;  but  C,  who  is  a  general  creditor  merely,  cannot,  at 
law  or  in  equity,  assail  the  transaction.  As  soon,  however, 
as  he  acquires  a  lien  upon  the  specific  property  which  was  the 
subject  of  the  sale,  his  status  is  that  of  one  who  has  brought 
himself,  if  the  expression  may  Im  used,  into  privity  with  the 
property,  and  courts  of  law  will  then  afford  relief;  after  the 
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exhaustion  of  legal  remedies,  the  extraordinary  jurisdiction 
of  chancery  may  be  invoked,  either  to  reach  assets  which  can- 
not be  seized  under  a  writ  of  execution,  or  to  remove  a  cloud 
upon  the  title  to,  or  an  obstruction  standing  in  the  way  of 
legal  process  against,  the  property,  which,  if  not  removed, 
may  prevent  a  sale  at  a  fair  price.  But  in  any  case,  and  in 
all  cases,  whether  the  relief  sought  be  legal  or  equitable,  the 
creditor  or  other  person  who,  as  plaintiff  or  defendant,  would 
avoid  a  sale  or  transfer  for  the  reason  that  it  was  made  with 
intent  to  defraud  him  of  his  demands,  must  have  a  lien  or 
charge  upon,  or  an  interest  in,  the  particular  property  which 
he  desires  to  have  subjected  to  the  payment  of  his  claim.  As 
to  the  general  creditor,  such  a  sale  is  voidable,  in  the  sense 
that  when  he  shall  have  acquired  a  lien  upon  the  property 
affected,  but  not  before,  the  sale  becomes  inoperative  as  ,to 
him,  not  only  from  the  date  when  the  lien  was  imposed,  but 
aJb  initio.  So  that,  when  it  is  said  that  a  transfer  made  with 
intent  to  defraud  creditors  is  void  as  to  all  creditors,  nothing 
more  is  meant  than  that  it  is  inoperative  as  to  lien  creditors 
who  assail  it,  and  that,  when  successfully  so  attacked,  the  nul- 
lity relates  back  to  the  time  when  the  debts  or  obligations 
were  unsecured.  The  general  creditor  may  choose  to  disre- 
gard the  fraudulent  sale  or  transfer,  by  taking  proceedings 
against  the  chattels  as  if  it  had  not  been  made;  by  levying  his 
writ  of  attachment  or  of  execution,  he  acquires  a  lien,  and 
elects  to  treat  the  transaction  as  void.  A  creditor  or  other 
person  may  hold  a  mortgage  upon  chattels,  with  right  to  their 
possession.  If  it  be  a  lien  or  charge  which  is  valid  as  against 
a  purchaser  or  incumbrancer,  this  fact  will  enable  him  to 
question  the  good  faith  of  the  transaction  under  which  the 
purchaser  or  incumbrancer  claims,  and  this  he  may  do  by  tak- 
ing the  property  in  right  of  his  lien,  either  with  or  without 
legal  process,  from  the  wrongful  possessor,  or  he  may  bring 
and  maintain  an  action  to  enforce  the  observance  of  his  rights. 
Void  though  it  be  at  the  instance  of  any  person  having  a  spe- 
cific lien  or  charge  upon  or  an  interest  in  the  property  which 
is  valid  as  against  the  purchaser,  until  the  acquisition  of  such 
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lien  the  transfer  with  intent  to  defraud  creditors  or  other  per- 
sons of  their  demands  is  unassailable,  and  vests  in  the  pur- 
chaser a  title  good  not  only  between  the  parties,  but  as  to  all 
the  world.  Of  an  act  performed  with  intent  to  defraud  cred- 
itors or  other  persons  of  their  demands  the  law  refuses  to  take 
cognizance  in  a  civil  action  unless  and  until  the  act  is  sought 
to  be  annulled,  or  is  treated  as  void,  by  some  person  who  is 
clothed  with  the  right  to  attack  it;  and  hence  the  mere  fact 
that  the  sale  may  be  avoided  ab  initio  by  a  creditor  after  he 
has  obtained  a  lien  does  not  confer  upon  him,  before  he  ac- 
quires it,  the  privilege  of  dispossessing  the  purchaser;  he  must 
at  the  time  he  seizes  or  interferes  with  the  property  have  some 
special  interest  in  or  lien  upon  it,  or  acquire  some  lien  or  in- 
terest by  the  seizure  or  interference;  the  lienor  interest  must 
exist  when  he  takes 'possession,  or  must  arise  from  possession, 
— in  default  of  which  he  is  a  trespasser,  for  he  is  not  in  con- 
nection or  privity  with  the  property  owned  by  the  purchaser. 
Section  4490  of  the  Civil  Code  does  not  conflict  with  the  views 
here  expressed.  It  provides  that  <  'every  transfer  of  property 
*  *  *  with  intent  to  delay  or  defraud  any  creditor,  or 
other  person,  of  his  demands,  is  void  against  all  creditors  of 
the  debtor.  *  *  *"  To  the  extent  that  this  section  is 
applicable  to  the  facts  of  the  case  at  bar,  it  is  but  declaratory 
of  the  common  law.  The  transfer  therein  denounced  as  void 
is  so  only  as  to,  and  at  the  instance  of,  creditors  having  liens 
or  charges  upon,  or  special  interests  in,  the  property  trans- 
ferred. 

Goodkind' s  status  as  a  creditor,  merely,  is  easily  defined. 
He  had  no  lien  by  attachment  or  execution;  he  did  not  assert 
any  lien  except  that  which  he  alleged  was  created  by  the  mort- 
gage. He  and  his  co-defendant  took  and  sold  the  chattels 
under  the  authority  conferred  by  the  mortgage,  and  not 
otherwise.  He  was  therefore  a  simple  creditor,  unless  the 
lien  of  his  mortgage  was  valid  as  to  the  plaintiffs.  If  it  was, 
then,  upon  the  nndings  of  fact,  the  defendants  were  entitled 
to  the  judgment  in  their  favor  which  was  entered;  if  it  was 
not,  the  plaintiffs,  upon  such  findings,  should  have  prevailed. 
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and  the  judgment  and  order  must  be  reversed.  The  finding 
that  the  transfer  to  the  plaintiffs  was  made  and  received  with 
the  intent  to  hinder  the  collection  by  Goodkind  of  the  debt 
owing  to  him  by  Beeves  &  Powell  is  therefore  immaterial, 
unless  it  may  be  considered  as  tbe  equivalent  of,  or  perhaps 
as  supplementing,  the  further  finding  that  the  transfer  was 
with  the  intent  to  defraud  Goodkind  out  of  the  benefit  of  his 
mortgage,  and  the  latter  finding  be  material. 

Omission  to  comply  with  tbe  provisions  of  Section  1538, 
supra^  rendered  the  mortgage  invalid  as  against  the  rights  and 
interests  of  all  persons  other  than  the  parties  thereto.  Did 
the  plaintiffs  have  any  rights  or  interests  against  which  the 
lien  of  the  mortgage  was  void  ?  It  seems  clear  that  a  naked 
trespasser — for  example,  a  thief  or  an  embezzler,  or  one  with- 
out title  of  any  kind  as  against  the  mortgagor — would  have 
no  such  right  or  interest.  The  mortgage,  being  valid  as  to 
the  mortgagor,  is  a  lien  upon  his  property,  as  against  those 
who  have  no  right  thereto  or  interest  therein.  The  rights 
and  interests  of  third  persons,  acquired  from  tbe  owner  or 
mortgagor  of  the  chattels,  which  are  protected  by  Section 
1538,  are  those  which  might  have  been  acquired  had  the 
mortgage  not  been  made.  The  plaintiffs  took  the  bill  of  sale 
and  transfer  in  satisfaction  of  the  debt  then  owing  to  them  by 
Reeves  &  Powell,  and  entered  into  the  possession  of  the  chat- 
tels sold  to  them;  although  made  with  intent  to  defraud  Good- 
kind  out  of  the  benefit  of  his  mortgage,  the  sale  was  perfectly 
good  between  the  parties,  and  as  to  all  persons  except  those 
who  had  upon  or  in  the  chattels  some  lien  or  specific  interest 
which  was  valid  as  against  the  title  of  the  plaintiffs.  Section 
1538,  which  provided  a  method  whereby  a  creditor  or  other 
person  was  enabled  to  acquire  and  retain*  a  special  lien  upon 
chattels  while  the  owner  remained  in  possession,  was  in  derog- 
ation of  the  common-law  rights  of  third  persons,  and  must  be 
strictly  construed.  As  was  said  in  Milhum  Mfg.  Co.  v. 
Johiisorij  9  Mont.  537,  24  Pac.  17,  and  reaffirmed  in  Wilson 
V.  Harris,  21  Mont.  392,54  Pac.  51:  « 'All  Jona^fo  creditors 
stand  on  an  equality  before  the  law  in  respect  to  enforcing 
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payment  of  debts,  unless  this  equality  is  varied  by  a  provis- 
ion of  law  giving  a  special  lien,  or  enabling  one  to  acquire  a 
special  lien  by  complying  with  the  provisions  of  law.  If  one 
attempting  to  create  a  special  lien  in  bis  favor,  or  to  take  ad- 
vantage of  one  provided  by  law,  fails  to  comply  with  the  pro- 
visions.of  the  law  governing,  then  such  creditor  falls  back  in- 
to the  common  line  occupied  by  the  general  creditors,  and 
cannot  invoke  the  rules  or  doctrines  of  equity  to  avoid  this 
result.  *  *  *  It  is  an  arbitrary  provision  of  law  which 
enables  one  creditor,  in  preference  to  another,  to  take  and 
hold  a  special' lien  on  the  personal  property  of  his  debtor, 
leaving  the  possession  with  the  debtor;  and  that  law  demands 
a  compliance  with  its  terms."  Nor  does  Section  4652  of  the 
Civil  Code  of  1895,  which  is  similar  to  Section  3453  of  the 
Code  of  Civil  Procedure,  touching  the  construction  of  statutes 
in  derogation  of  the  common  law,  apply  to  Section  1538  of 
the  Fifth  Division  of  the  Compiled  Statutes  of  1887,  atipra. 
{Forrester  et  al.  v.  Mining  Co,^  21  Mont.,  at  page  656,  55 
Pac,  at  page  234.)  The  statute  then  in  force  declared  such 
a  mortgage  as  the  one  in  this  case  to  be  void  as  against  the 
rights  and  interests  of  any  person  other  than  the  parties  to 
the  instrument.  It  did  not  provide  that  the  interests  or 
rights  of  such  persons  must  have  been  acquired  in  good  faith, 
and  we  find  nothing  in  the  law  which  discloses  the  design  of 
the  legislature  that  the  language  of  Section  1538  should,  by 
construction,  be  so  enlarged  or  expanded  for  the  benefit  of 
the  mortgagee. 

For  the  purposes  of  this  case,  a  subsequent  purchaser  in 
good  faith  may  be  defined  as  one  who  buys  without  notice  of 
the  mortgage,  and  without  intent  to  defraud  creditors  or 
other  persons  of  their  demands.  These  two  conditions  must 
co-exist.  The  absence  of  the  one  is  as  fatal  as  the  lack  of  the 
other.  When  the  purchaser  is  shown  to  have  had  notice,  bad 
faith  is  established;  further  proof  of  bad  faith  can  add  noth- 
ing to  the  consequence  flowing  from  the  fact  of  notice.  A 
purchaser  must  act  in  good  faith  or  in  bad  faith;  there  can  be 
no  intermediate  ground  upon  which  he  may  stand.     Now,  this 
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Court  held  in  the  Milburn  Casey  cited  supra^  that  a  chattel 
iDortgage  which  did  not  comply  with  the  requirements  of  Sec- 
tion 1538  was  void  as  against  a  subsequent  mortgagee  with 
knowledge  of  the  first  mortgage.  The  decision  was  neces- 
sarily based  upon  the  premise  that  the  rights  and  interests  of 
subsequent  purchasers  and  incumbrancers,  although  acquired 
in  bad  faith,  within  the  foregoing  definition,  exist  and  must 
be  enforced  as  against  such  prior  mortgage;  and  its  inevitable 
conclusion  is  that  inquiry  touching  the  good  faith  of  the  pur- 
chaser or  incumbrancer  with  respect  to  the  mortgagee  is  an 
effort  to  elicit  immaterial  evidence.  The  general  rule  being 
that  the  purchaser  of  property  with  actual  notice  of  the  rights 
thereto  of  third  persons  is  a  purchaser  in  bad.  faith,  it  follows 
that  he  must  be  deemed  to  have  committed  or  attempted  fraud, 
against  which  such  rights  will  prevail.  But  the  Milburn  Case 
has  declared  an  exception  to  the  rule,  or  rather,  has  estab- 
lished the  contrary  doctrine  with  respect  to  the  rights  and  in- 
terests of  purchasers  of  chattels  who  have  bought  with  intent 
to  defraud  the  mortgagee,  whose  mortgage  did  not  meet  the 
requirements  of  Section  1538.  Evidence  of  such  intent  should 
not  be  confounded  with  the  intent;  for  instance,  proof  that  a 
purchase  was  with  knowledge  and  in  disregard  of  an  existing 
mortgage  made  since  July  1,  1895,  to  secure  the  payment  of 
a  just  debt,  which  was  void  only  as  to  subsequent  purchasers 
in  good  faith"  for  value,  in  the  eye  of  the  law  as  effectively 
establishes  the  intent  to  defraud  the  mortgagee  of  his  lien,  as 
could  proof  of  any  other  or  different  facts  showing  the  like 
intent.  Under  the  present  statute,  the  fraudulent  intent,  how- 
soever proved,  is  fatal  to  the  purchaser's  title,  when  it  meets 
the  lien  of  the  mortgage.  Under  the  provisions  of  Section 
1538,  however,  as  interpreted  in  tJbe  Milburn  Case^  the  pur- 
chaser's fraudulent  intent,  by  whatsoever  evidence  it  has  been 
proved,  is  without  legal  significance;  he  acquired  rights  to  and 
interests  in  the  property  which  are  declared  to  be  superior  to 
those  of  the  prior  mortgagee. 

Section  1538  must  be  strictly  construed,   as  against   the 
mortgagee.     Goodkind,  as  mortgagee,  had  a  demand,  name- 
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ly,  his  mortgage,  which  was  valid  between  him  and  the  mort- 
gagors.    It  was  void,  and  consequently  wholly  inoperative, 
as  against  the  rights  and  interests  of  the  plaintiffs,   who,   as 
purchasers  from  the  mortgagors,    owned  the  property,    and 
whose  title  could  be  avoided  only  by  some  person  with  a  lien 
upon  or  interest  in  the  property  which  was  valid  as  against 
such  title.     So  far  as  the  plaintiffs  were  concerned,  there  was 
no  mortgage  upon  the  property;  hence  there  was  no  lien  by 
mortgage  valid  as  against  their  title.     Their  interest  in  the 
property  was  the  same  as  it  would  have  been  bad  the  mort- 
gage to  Goodkind  never  been  made.     We  have  already  said 
that  the  only  lien  Goodkind  asserted  was  in   virtue  of  the 
mortgage,  and  that  his  lien  must  have  been  valid   as  against 
the  title  of  the  plaintiffs,  in  order  to  afford  justification  for 
his  seizure'  of  the  chattels.     There  was  no   such    lien,    and 
therefore  plaintiffs  could  not,  in  contemplation  of  law,  have 
taken  the  bill  of  sale  with  the  intent  to  defraud  Goodkind  of 
the  benefit  of  his  mortgage.     We  are  of  the  opinion  that  the 
section  did  not  exclude  from  its  protection  rights  and  inter- 
ests acquired  from  the  mortgagors  by  purchasers  for  a  valu- 
able consideration,  but  with  intent  to  defraud  the  mortgagee, 
who  had  failed  to  comply  with  the  requirements  of  Section 
1538.     In  such  case  there  is  no  lien  as  against  the  title  of  the 
purchaser,  and  therefore  his  intent  to  defraud  the  mortgagee 
of  his  lien  is,   as  a  matter  of  law,    necessarily  futile.     The 
plaintiffs  could  not  defraud  the  defendants  of  that  which  the 
latter  did  not  have  as  against  the  former.     We  are  aware 
that  in  Fuller  v.  Paige,  26  111.  358,  79  Am.  Dec.   379,    upon 
a  somewhat  different  state  of  facts,  the  supreme  court  of  Illi- 
nois seems  to  have  reached  a  conclusion  at  variance  with  the 
one  announced  in  the  present  case;  but,  entertaining  the  views 
we  do  in  respect  of  the  proper  construction  of  Section  1538, 
we  are  unable  to  follow  it,   even  if  it  be  conceded  that  the 
reasoning  therein  may  be  applied  to  the  facts  here  presented. 
The  special  findings  are  inconsistent  with  the  general  ver- 
dict, and  hence  the  former  control.     They  do  not  support  the 
judgment.      The  conclusion  of  law  to  be  drawn  from  them  is 
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that  the  plaintiffs  should  reoover.  We  shall  not,  however, 
order  the  entry  of  judgment,  for  the  reason  that  we  have  no 
means  of  knowing  what,  if  any,  exceptions  were  taken  by 
the  defendants  in  the  court  below.  The  only  exceptions 
properly  included  in  a  transcript  on  appeal  are  those  of  the 
appellant  (O^Hourkev.  SchvltZy  23  Mont.  293,  68  Pac. 
712.)  In  a  given  case  (this  is  but  an  illustration)  the  trial 
court  n^ay  have  excluded  admissible  evidence  tendered  by  the 
respondent,  or  erred  in  other  ways  to  his  prejudice;  the  find- 
ings of  fact  or  the  general  verdict  may,  if  allowed  to  stand, 
require  a  judgment  for  the  appellant,  although  the  facts 
might  have  been  found  otherwise  had  error  not  intervened. 
To  order  judgment  for  the  appellant  under  such  circumstances 
would  work  manifest  injustice  to  the  respondent 

The  order  denying  a  new  trial  and  the  judgment  are  re- 
versed, and  the  cause  is  remanded. 

ReoevBed  and  remanded. 


24       lof  HILL,  Respondent,  ij.  CASSIDY,  Appellant. 

[No.  1807.] 
[Submitted  April  u,  1900.   Decided  April  16,  IMO.] 

Appeal —  Undertaking  on  Appeal — Insufficiency — Divmmal 
of  Appeal — New  Bond — Failure  to  File — Excusctble  Neg- 
lect— Mechanics*  Liens — Attorney^  a  Fees. 

1.  Code  of  Civil  Procedure,  Section  1725,  declares  that  an  undertaking  on  appeal  sliaU 
be  to  the  effect  that  appellant  shall  pay  all  damages  and  costs  awarded  against  him 
on  the  appeal,  or  a  dismissal  thereof;  Section  1726  requires  a  distinct  undertaking  to 
secure  a  stay  of  execution  pending  appeal;  and  Section  1781  authorizes  the  two  an- 
dertakings  to  be  executed  In  the  same  Instrument,  at  appellant's  option.  HtiO,  that 
where  appellant's  undertaking  on  appeal  omitted  the  altematlTe  condition  for  a  dla- 
missal  of  the  appeal.  It  was  insufficient,  and  the  defect  could  not  be  cured  by  insert- 
ing such  proTlBlon  in  that  part  of  the  undertaking  providing  for  a  stay  of  execution. 

2.  Code  of  civil  Procedure,  Section  1740,  declares  that  no  appeal  shall  be  dismissed  for 
insufficiency  of  the  undertaking,  if  a  sufficient  undertaking,  approved  by  a  Justice  of 
the  supreme  court,  be  filed  before  the  hearing  of  the  motion  to  dlsmisa.  JBekl,  that 
where  appellant'falled  to  file  a  new  undertakbig,  she  could  not  prevent  a  dismissal 
of  the  appeal  on  the  ground  of  excusable  neglect,  on  her  affidavit  that  she  had  do 
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notlee  of  tbe  motion  to  dismiss  the  appeal,  and  that  of  her  attorney  that  he  notified 

•  appellant's  husband  that  she  should  procure  a  new  undertaking,  and,  because  of  the 
husband's  promise  to  inform  her,  the  attorney  made  no  further  effort  in  the  matter. 

3.  Though  counsel  for  respondent  on  dismissal  of  an  appeal  of  a  suit  to  foreclose  a 
mechanic's  lien  Is  entitled  to  a  reasonable  fee  for  his  seryices  In  the  appellate  court 
by  Code  of  Civil  Procedure,  Section  1868,  such  fees  must  be  fixed  and  allowed  by  the 

•  district  court  on  the  return  of  remittitur. 

Appeal  from  District  Courts  Silver  Bow  Ckmniy, 

Action  by  James  G.  Eill  against  Charlotte  Cassidy.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Dismissed.  Motion 
for  rehearing.     Motion  denied. 

Messrs.  Harney  <&  Merritty  for  Appellant. 

Mr.  «/.  E,  HeaZy^  for  Respondent. 

PER  CURIAM.  1.  On  March  27th  of  this  year,  on  mo- 
tion of  the  respondent,  an  order  was  made  dismissing  the  ap- 
peal herein  because  of  the  insufficiency  of  the  undertaking. 
We  are  now  asked  to  grant  a  rehearing  upon  this  motion,  on 
two  grounds:  (1)  That  the  undertaking  is  sufficient  under 
tbe  statute, — a  fact  the  appellant  insists,  the  Court  over- 
looked, by  failing  to  consider  all  the  conditions  of  the  instru- 
ment; and  (2)  that  the  failure  on  the  part  of  the  appellaift  to 
tender  and  file  a  sufficient  undertaking  before  the  motion  to 
dismiss  was  submitted  was  due  to  excusable  neglect. 

The  undertaking,  a  copy  of.  which  was  presented  with  the 
motion  to  dismiss,  is  as  follows: 

<< Whereas,  Charlotte  Cassidy,  one  of  the  defendants  in  the 
above-entitled  action,  hereby  appeals  to  the  Supreme  Court  of 
the  state  of  Montana  from  a  judgment  made  and  entered 
against  her  in  said  action,  in  the  above-entitled  court,  in  fav- 
or of  the  plaintiff  therein,  on  the  18th  day  of  June,  1898,  for 
thirty-seven  and  thirty  one-hundredths  ($37. 30)  dollars,  for 
fifty  ($60.00)  dollars  attorney  fee,  and  for  fourteen  and  ten 
one-hundredths  ($14.10)  dollars:  Now,  therefore,  in  consid- 
eration of  the  premises  and  of  buch  appeal,  we,  the  under- 
signed, freeholders  of  the  said  county  of  Silver  Bow,  state  of 
Montana,  do  hereby  jointly  and  severally  undertake  and  prom- 
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ise,  on  the  part  of  the  appellant,  that  the  said  appellant  will 
pay  all  damages  and  costs  which  may  be  awarded  against  her 
on  the  appeal,  not  exceeding  three  hundred  ($300. 00)  dollars, 
to  which  amount  we  acknowledge  ourselves  jointly  and  sever- 
ally bound.  And  whereas,  the  appellant  is  desirous  of  stay ing 
the  execution  of  said  judgment  so  appealed  from,  we  do  furth- 
er, in  consideration  thereof  and  of  the  premises,  jointly  and 
severally  undertake  and  promise,  and  do  acknowledge  our- 
selves jointly  and  severally  bound  in  the  further  sum  of  two 
hundred  and  three  ($203. 00)  dollars,  being  double  the  amount 
named  in  said  judgment,  that  if  the  said  judgment  appealed 
from,  or  any  part  thereof,  be  affirmed,  or  the  appeal  be  dis- 
missed, the  appellant  shall  pay  the  amount  directed  to  be  paid 
thereby,  or  the  part  of  such  amount  as  to  which  the  same 
shall  be  affirmed,  if  affirmed  only  in  part,  and  all  damages 
and  costs  which  shall  be  awarded  against  the  appellant  upon 
the  appeal,  and  that,  if  the  appellant  does  not  make  such  pay- 
ment within  thirty  days  after  the  filing  of  this  remittitur  from 
the  Supreme  Court  in  the  court  from  which  the  appeal  is  tak- 
en, judgment  mefjr  be  entered,  on  motion  of  respondent,  in  his 
favor,  against  the  said  sureties,  for  such  amount,  together 
with* the  interest  that  may  be  due  thereon,  and  the  damages 
and  costs  that  may  be  awarded  against  the  appellant  upon  the 
appeal  therein." 

Section  1725  of  the  Code  of  Civil  Procedure  prescribes  the 
requirements  of  an  undertaking  on  appeal,  and  Section  1724 
declares  that  '  'the  appeal  is  ineffectual  for  any  purpose' '  un- 
less these  requirements  are  observed.  Section  1726  provides 
for  another  distinct  undertaking  in  order  to  secure  a  stay  of 
execution  pending  the  appeal.  The  two  undertakings  **may  be 
in  one  instrument  or  several,  at  the  option  of  the  appellant." 
(Id.  Sec.  1731.)  It  will  be  observed  that  the  appellant  here- 
in has  attempted  to  avail  herself  of  the  provision  of  this  latter 
section  by  including  both  undertakings  in  the  same  instru- 
ment. In  that  part  of  the  instrument  intended  to  secure  the 
appeal,  the  alternative  condition,  <«or  on  a  dismissal  thereof , " 
is  omitted.     It  is  conceded  that,  if  this  part  of  the  instrument 
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stood  alone,  it  would  be  insufficient  to  secure  the  appeal;  but 
it  is  argued  that,  inasmuch  as  the  latter  part  of  the  instru- 
ment contains  this  omitted  condition  and  all  the  other  condi- 
tions necessary  to  be  contained  in  the  undertaking  on  appeal, 
this  defect  in  the  former  part  of  the  instrument  is  cured.  We 
do  not  think  this  argument  well  founded.  One  undertaking 
in  the  sum  of  $300  is  required  to  secure  the  appeal.  The 
other  must  be  in  double  the  amount  of  the  judgment  in  order 
to  stay  the  execution.  The  fact  that  the  legislature  has  pre- 
scribed that  the  latter  shall  contain  all  the  conditions  required 
to  be  contained  in  the  former  is  no  valid  reason  why  the  ap- 
pellant should  be  excused  from  securing  the  appeal  as  the 
statute  provides.  The  former  has  one  purpose  in  view,  viz: 
to  secure  the  appeal;  and  this  purpose  is  not  accomplished  un- 
less it  meets  all  prescribed  requirements.  The  latter  must 
contain  all  the  necessary  conditions,  or  the  stay  will  not  be 
effectuated.  Standing  as  seperate  instruments,  each  must  be 
judged  by  its  own  terms.  The  conditions  of  one  cannot  be 
considered  as  the  conditions  of  the  other.  The  incorporation 
of  both  in  the  same  instrument  does  not  render  their  purposes 
any  less  diverse,  nor  does  it  make  one  a  part  of  the  other, 
either  by  way  of  addition  to,  or  qualification  of,  its  terms. 
To  hold  otherwise  would  be  to  say  that  the  ^'legislature  in- 
tended that  an  undertaking  required  for  a  declared  purpose 
should  operate  to  accomplish  a  different  purpose, — and  that, 
when  it  is  expressly  declared  that  it  shall  have  no  such  effect. '  ^ 
(Duffy  V.  Greenebaum,  72  Cal.  157,  12  Pac.  74,  13  Pac.  323.) 
Sections  1725  and  1726,  aupra^   are  identical  with  Sections 

941  and  942  of  the  Code  of  Civil  Procedure  of  California.  In 
construing  these  sections  the  supreme  court  of  that  state,  in 
the  case  cited,  expressly  holds  that  a  compliance  with  Section 

942  is  in  no  sense  a  compliance  with  the  requirements  of  Sec- 
tion 941,  so  as  to  secure  an  appeal  where  the  undertaking  re- 
quired by  the  latter  has  not  been  given.  In  the  later  case  of 
Duncan  v.  Timea- Mirror  Co.,  109  Cal.  602,  42  Pac.  147,  de- 
cided after  the  adoption  of  our  Code  in  1895,  an  undertaking 
identical  with  the  one  under  consideration  was  held  to  be  in- 
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sufficient,  for  the  reasons  already  stated;  the  court  citing  with 
approval  Duffy  v.  Greenebaum^  supra.  Other  reasons  are 
also  stated,  by  way  of  argument  and  illustration,  as  explana- 
tory of  these  provisions  of  the  Code;  but,  whatever  may  be 
the  purpose  had  in  view  by  the  legislature  in  enacting  them, 
they  are  clear  and  explicit  in  their  requirements,  and  must  be 
observed. 

2,  Section  1740  of  the  Code  of  Civil  Procedure  provides 
that  ^<no  appeal  can  be  dismissed  for  insufficiency  of  the  un- 
dertaking thereon,  if  a  good  and  sufficient  undertaking,  ap- 
proved by  a  justice  of  the  supreme  court,  be  filed  in  the 
supreme  court  before  the  hearing  upon  the  motion  to  dismiss 
the  appeal."  Construing  this  section,  the  Supreme  Court  of 
California  {Duncan  v.  Times- Mirror  Co,j  supra)  holds  it  to 
be  a  limitation  upon  the  discretion  of  the  court,  denying  it  the 
authority  to  permit  an  amended  undertaking  to  be  filed  after 
the  motion-  to  dismiss  the  appeal  has  been  submitted.  Judged 
by  this  construction  of  the  statute,  the  appellant  cannot  now 
be  heard  to  say  that  her  failure  to  tender  a  sufficient  under- 
taking before  or  at  the  hearing  of  the  original  motion  was 
excusable  neglect,  no  matter  how  strong  her  showing  may  be. 
The  record  contains  the  proof  of  notice  to  her  attorney,  and 
under  the  rule  of  this  Court  she  was  allowed  ten  days  in  which 
to  comply  with  the  statute,  or  to  ask  for  sufficient  time  to 
enable  her  to  do  so.  Reserving  a  decision  of  this  question, 
however,  and  assuming  for  the  purpose  of  this  motion  that 
this  Court  has  the  power,  notwithstanding  the  provision  of  the 
statute,  to  grant  relief  upon  a  meritorious  showing,  the  show- 
ing made  by  appellant  has  no  merit  whatever.  She  has  filed 
an  affidavit  stating  that  she  had  no  notice  of  the  motion  to  dis- 
miss her  appeal.  Her  attorney  has  also  filed  an  affidavit  in 
which  he  states  that,  after  he  received  notice  of  the  motion, 
he  notified  the  husband  of  the  appellant  that  she  should  pro- 
cure a  new  undertaking,  and  that,  as  the  husband  promised  to 
inform  the  appellant,  affiant  made  no  further  effort  in  the 
matter  whatever.  No  undertaking  is  tendered  with  the  pres- 
ent motion.     The  showing  reveals  inexcusable  neglect. 
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Counsel  for  respondent,  in  bis  motion  to  dismiss  the  appeal, 
asked  that  this  Court  allow  him  a  reasonable  attorney's  fee 
for  his  services  in  connection  with  the  appeal,  basing  his  claim 
upon  Section  1863  of  the  Code  of  Civil  Procedure.  He  now 
insists  that  the  order  of  dismissal  be  amended  so  as  to  include 
such  fee.  This  suit  being  one  to  foreclose  a  mechanic's  lien, 
counsel  may  be  entitled  to  a  reasonable  fee  for  his  services  in 
this  Court,  but  it  must  be  fixed  and  allowed  by  the  district 
court  upon  the  return  of  remittitur  from  this  Court.  (Schal- 
lert,  etc,  Zumier  Co.  v.  Mal^  94  Cal.  192,  29  Pac.  622;  Wtl- 
liama  v.  Gaston  (Cal.),  60  Pac.  427.) 

The  motion  fcr  rehearing  is  denied.  Denied. 


.g4_  m\ 

24  113 

38  423 


BAKER,  Respondent,    v.    BUTTE    CITY    WATER   CO.,        u  m\ 

g4_  3891 

Appeixant. 

[No.  1.608.] 
[Decided  April  18. 1900.J 

Appeal  and  Error — Appeal  Bond — Sufficiency — Motion  to 
Dismiss — ^^ Communis  Error  Facit  Jus'*'^ — Defective  Bond 
Reinstatement — New  Bond. 

1.  A  slDgle  bond  on  appeal  from  a  final  judgment  and  from  an  order  denying  a  new 
trial,  conditioned  to  be  yold  if  appellant  paid  all  damages  and  costs  awarded  against 
it  on  such  appeals,  or  a  dismissal  thereof,  is  insuflBclent. 

2.  Where  a  motion  to  dismiss  an  appeal  bas  been  made,  for  insufficiency  of  the  appeal 
bond,  the  maxim.  ^^bcmrnunU  error  fcusUiua,"  does  not  apply,  because  a  great  many 
appeals  during  the  past  have  been  secured  by  imdertaklngs  equally  as  defective. 

8.  Code  of  Ciyll  Procedure,  Sec.  1740.  proyides  that  an  appeal  may  be  dismissed  If  the 
appellant  fails  to  furnish  the  requisite  papers;  and,  where  a  motion  to  dismiss  for 
failure  to  file  sufficient  bond  on  appettl  has  been  submitted,  the  court  cannot  permit 
the  flUng  of  a  sufficient  bond,  and  reinstatement  of  the  appeal  thereby. 

On  Motion  for  Rehearing.     Denied. 

For  former  opinion,  see  ante^  p.  31. 

Mr.  Wm.  H.  De  Witt  and  Mr.  T.  Bailey  Lee^  for  Appellant. 

Mr.  J.  E.  Healy^  for  Respondent. 
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PER  CURIAM. — The  appellant  asks  us  to  reconsider  the 
order  dismissing  the  appeal  herein,  made  and  entered  on  March 
19th.  (Antey  p.  31,  60  Pac.  488.)  Counsel  makes  the  con- 
tention that  the  appeals  from  a  judgment  and  an  order  deny- 
ing a  new  trial,  taken  at  the  same  time,  are,  in  the  nature  of 
things,  so  intimately  connected  that  the  one  must  follow  the 
other,  whatever  be  the  action  of  the  appellate  court.  Upon 
this  assumption  he  bases  his  claim  that  the  undertaking  under 
consideration  is  sufficient,  because  it  meets  all  the  contingen- 
cies that  can  possibly  arise.  If  the  judgment  be  affirmed,  he 
says,  the  order  denying  a  new  trial  must  be  affirmed.  An  in- 
stance cannot  be  imagined  where  the  judgment  is  affirmed,  and 
a  new  trial  granted.  On  the  other  hand,  a  reversal  of  one 
reverses  the  other.  Conceding  this  argument  to  be  correct 
so  far  as  it  goes,  counsel  overlooks  the  alternative  of  dismis- 
sal. If  one  appeal  is  dismissed,  does  it  follow,  also,  that  the 
other  is  dismissed?  If  the  appeals  are  taken  at  different  times, 
the  appellate  court  may  pass  upon  them  at  different  times; 
and,  though  the  ultimate  result  may  be  the  same,  yet  the  costs 
incident  to  each  must  follow  the  action  of  the  court  upon  each, 
without  reference  to  the  effect  such  action  may  have  upon  the 
other  in  the  subsequent  proceedings  in  the  trial  court.  When 
the  appeals  are  taken  at  the  same  time,  the  action  of  the  ap- 
pellate court  thereon  may  be  such  that  the  costs  are  adjudged 
separately.  If,  for  instance,  the  time  within  which  the  appeal 
from  the  judgment  may  be  taken  has  expired  before  the  ap- 
peal is  perfected,  the  appeal  from  the  judgment  will  be  dis- 
missed, though  the  order  be  considered  on  its  merits.  This 
was  done  in  Gallagher  v.  Cornelius,  28  Mont.  27,  57  Pac.* 
447.  Again,  the  appeal  from  the  order  denying  a  new  trial 
may  be  dismissed,  and  the  appeal  from  the  judgment  be  de- 
cided upon  its  merits,  as  was  the  case  in  McLeod  v.  Dickin- 
son, 11  Mont.  438,  28  Pac.  551,  in  GrinneU  v.  Davis,  20 
Mont.  222,  50  Pac.  556,  and  in  Demers  v.  McCormick,  5 
Mont.  234,  2  Pac.  350.  Would  it  necessarily  follow  that  the 
costs  incident  to  the  appeal  dismissed  in  each  of  such  instances 
would  follow  the  action  of  the  court  upon  the  other  ?     We 
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think  not.     Again,  it  is  sometimes  the  case  that  the  appeal 
from  the  order  denying  a  new  trial  is,  in  effect,  aflSrmed,  and 
the  judgment  reversed.     This  is  the   case  where,   upon  the 
record  in  this  Court,  it  appears  that  the  district  court  has  en- 
tered the  wrong  judgment,   and  is  by  the  judgment  of  this 
Court  directed  to  modify  it,  or  to  enter  an  entirely  different 
judgment,  without  a  retrial  of  the  issues.     (Kimpton  v.  e7t/J- 
iUe  Placer  Mining  Co.,  16  Mont.  379,  41  Pac.  137,  42  Pac. 
102,  and  cases  cited. )     In  case  the  judgment  is  modified,  the 
costs  will  be  adjudged  at  the  discretion  of  this  Court.     (Code 
of  Civil  Procedure,   Section  1855.)     If  the   two   appeals   in 
such  cases  are  to  be  regarded  as  one,   then  an  undertaking 
conditioned  to  secure  the  '*appeal"   (using   this  term  in  the 
singular)  should  be  sufficient;  but  such  an  undertaking  is  held 
to  be  void,  because  it  cannot  be  properly  referred  to  either. 
{Kelly  y.  Leachmanj  Idaho,  51  Pac.   407.)     Using  the   same 
argument,  an  undertaking  referring  to  both  appeals,  without 
alternative  conditions  referring  to  each  separately,   so  as  to 
bind  the  sureties  to   meet  all  the  contingencies  which  may 
arise,  is,  to  say  the  least,  insufficient.     Upon  a  dismissal  of 
either  appeal  the  respondent  is  entitled,  as  a  matter  of  course, 
to  his  costs  incident  thereto.     (Section  1855,   supra.)     Upon 
a  reversal  or  modification  of  the  judgment  without  a   new 
trial,  he  is  entitled  to  recover  his  costs  incident  to  the  appeal 
from  the  order  denying  the  same.     The  appeals  may  be  inti- 
mately connected,  but  not  so  much  so  that  the  costs  incident 
to  each  may  not  be  adjudged  separately.      An  appeal  in  any 
instance  is  allowed  only  by  statute,  and  the  respondent  is  en- 
titled to  insist  upon  being  indemnified  against  any  costs  accru- 
ing to  him  thereby.      '^The  question  as  to  the  validity  and 
effectiveness  of  a  bond  assumes  a  different  form  in  a  case 
where  the  obligors  seek  to  escape  liability  from  that  which  it 
wears  in  a  case  where  the  appellee  appropriately  and   oppor- 
tunely demands  a  bond  properly  worded  and  executed.      The 
cases  are  radically  different,  and  are  governed  by  very  differ- 
ent rules.     It  is  obvious  that  an  appellee  who  properly  and 
duly  demands  a  bond  executed  in  conformity  to  the  require- 
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ments  of  the  law  occupies  a  very  different  position  from  that 
occupied  by  parties  who  seek  to  defeat  a  recovery  upon  the 
bond.  Defects  not  available  to  defeat  a  recovery  on  the  bond 
may  be  sufficient  to  entitle  an  appellee  to  a  new  bond.  An 
appellee  is  not  bound  to  incur  the  risk  or  the  expense  of  an 
action  upon  an  imperfect  bond,  and  hence  he  may,  by  a  sea- 
sonable and  appropriate  application,  require  that  one  conform- 
ing to  the  law  shall  be  executed,  while,  on  the  other  hand,  it 
is,  in  strictness,  the  duty  of  the  party  who  prosecutes  the  ap- 
peal to  execute  and  file  such  a  bond  as  the  law  requires.'^ 
(Elliott,  App.  Proc,  Sec.  365.)  The  only  way  provided  by 
our  statute  by  which  application  can  be  made  by  respondent 
for  an  undertaking  that  will  fully  protect  him  is  by  motion  to 
dismiss. 

Counsel  argues  that,  though  the  undertaking  may  be  de- 
fective, yet  the  legal  maxim,  ^^  Communis  error  fadt  ^W,"  is 
applicable,  and  should  in  this  instance  be  allowed  the  force  of 
law,  because  a  great  many  appeals  to  this  Court  during  the 
past  have  been  secured  by  undertakings  equally  as  defective 
as  the  one  under  consideration.  Granted  that  this  is  true; 
the  particular  error  asserted  by  him  to  be  so  common  as  to 
warrant  this  Court  in  giving  it  the  force  of  law  does  not  ap- 
pear to  have  had  any  recognition  either  by  this  Court  or  the 
profession  generally.  So  far  as  we  are  informed,  this  is  the 
only  instance  in  which  it  has  been  brought  to  the  attention  of 
this  Court,  directly  or  indirectly.  The  maxim  invoked  was 
discussed  in  O" Donnelly,  Olenn^  9  Mont.  452,  23Pac.  1018, 
8  L.  R.  A.  629,  and  the  general  rules  under  which  it  may  be 
applied  are  there  stated;  but  there  is  no  room  for  the  appli- 
cation of  any  of  them  here. 

Counsel  insists  that,  in  the  event  the  court  does  not  agree 
with  him  as  to  the  sufficiency  of  the  undertaking,  he  may  still 
be  permitted  to  file  another,  and  thus  reinstate  the  appeal. 
The  Court  has  no  authority  to  permit  this  after  the  motion  to 
dismiss  has  been  submitted.  (Code  of  Civil  Procedure,  Sec- 
tion 1740.)  The  statute  is  clear  and  explicit,  and  leaves  no 
room  for  discretion.     Inasmuch,  however,  as  the  time  within 
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which  an  appeal  from  the  judgment  may  be  taken  has  not  ex- 
pired, the  order  dismissing  the  appeal  may  be  modified  so  that 
it  may  be  without  prejudice. 

The  motion  for  rehearing  is  denied.  Denied. 

Mr.  Justice  Hunt:    I  think  a  rehearing  should  be  granted. 


BOSTON   &    MONTANA   CONSOLIDATED   COPPER    & 

SILVER  MINING  CO.,  Plaintiff,  v.  MONTANA 

ORE  PURCHASING  CO.,  Defendant. 

[No.  1.8d6.] 


[Submitted  April  14, 1900.    Decided  April  18, 1900.]  I  |4   1^1 

Injunction — Proceeding  in  Contempt — Insignifica/nt  Violation      m  iisl 
—  Violation  hy  Mistake — Affidavits — Pleading,  24      117 

1.  Ad  insignificant  teclinical  violation  of  an  injunction  will  not  be  punished  as  a  con- 
tempt, where  the  violation  was  not  with  any  intention  to  disobey  the  injunction. 

2.  Where  defendants'  foreman  is  instructed  to  run  a  drift  in  a  westerly  direction,  and, 
through  misunderstanding  bis  orders,  by  mistake,  runs  it  in  an  easterly  direction,  on 
plaintiff's  mbiing  claim,  and  extracts  ore  therefrom,  In  violation  of  an  injunction 
restrainbig  defendants  from  mining  and  extracting  ore  from  plaintiff's  mines,  de- 
fendants are  hi  contempt  of  court. 

3.  One  who  would  charge  a  contempt  should  aver  directly,  and  not  argumentatively, 
that  the  particular  acts  constituting  contempt  were  done  by  the  defendant,  hence, 
proceedings  in  contempt  for  violating  an  injunction  will  be  dismissed,  where  plain- 
tiff's affidavits  charge  argumentatively  that  defendant  is  guilty  by  stating  that  the 
acts  complained  of  were  not  committed  by  plaintiff,  nor  by  another  named  in  the 
affidavits;  leaving  defendant's  guilt  to  be  established  by  inference. 

AcmoN  by  the  Boston  &  Montana  Consolidated  Copper  & 
Silver  Mining  Company  against  the  Montana  Ore  Purchasing 
Company.  Application  for  punishment  for  violating  injunc- 
tion.    Dismissed. 

Mr.  Wm.  IT.  De  Witt  and  Mr.  T.  J.  Walsh,  for  Plaintiff. 

Messrs.  McHatton  (&  Cotter  and  Mr.  RoVt  B.  Smith,  for 
Defendant. 

PER  CURIAM. — On  motion  of  the  plaintiff,  based  upon 
certain  affidavits  filed  therewith,  this  Court  required  the  de- 
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fendant  to  show  cause  why  it  should  not  again  be  punished 
(see  State  v.  Montana  Ore  Purchasing  Co.^  22  Mont  352,  66 
Pac.  1134),  as  for  a  contempt,  because  of  its  supposed  viola- 
tion of  certain  injunction  orders  issued  on  the  2d  day  of 
March,  1899.  The  defendant  appeared  on  the  11th  day  of 
April,  1900,  and  moved  the  quashal  of  the  order  and  the  dis- 
missal of  the  proceedings  upon  the  ground  that  the  affidavits 
were  insufficient,  and  failed  to  state  facts  constituting  a  con- 
tempt by  it.  This  motion  the  Court  took  under  advisement, 
and  ordered  the  hearing  to  be  proceeded  with,  the  defendant 
objecting  to  the  introduction  of  any  evidence  therein.  Testi- 
mony was  then  introduced  in  support  of  the  proceeding,  and 
by  the  defendant  in  its  behalf. 

The  evidence  adduced  for  the  purpose  of  establishing  a 
disobedience  of  the  orders  of  this  Court  fails  clearly  to  satisfy 
us  of  a  violation  of  them  by  the  defendant,  except  in  two  re- 
spects, to- wit,  the  encroachment  by  the  defendant  upon  the 
Pennsylvania  ground  in  the  No.  26  and  No.  29  drifts.  In  the 
26  drift  only  enough  ground  was  moved  to  place  a  set  of  stop- 
ing  timbers,  and  this  was  done  without  any  design  to  disobey 
the  injunction.  The  encroachment  was  insignificant.  We  do 
not  regard  this  merely  technical  violation  as  sufficient  cause 
for  punishment.  In  the  No.  29  drift,  26  feet  were  run;  why 
this  happened  to  be  done  by  the  defendant  was  explained  by 
one  of  its  engineers,  who  testified  that  he  directed  the  foreman 
to  run  the  drift  ' 'westerly,"  but  by  mistake  the  foreman  un- 
derstood him  to  say  '^easterly."  The  error  was  not  discov- 
ered until  the  drift  had  been  run  the  26  feet,  and  timbered, 
when  it  was  immediately  stopped  by  the  defendant,  and  the 
drift  run  westerly.  The  ore  taken  from  that  part  of  the 
Pennsylvania  mine  was  of  small  commercial  value,  being  worth 
little,  if  any,  more  than  the  cost  of  the  labor  of  extracting  and 
smelting  it.  This  trespass  was  committed  in  May,  1899;  it 
constituted  a  violation  of  the  order  of  this  Court.  Plaintiff 
knew  of  such  violation,  but  refrained  from  making  complaint 
thereof  until  the  present  proceeding  was  instituted,  on  the 
26th  day  of  March,  1900.     Nearly  ten  months'  delay  in  bring- 


Digitized  by 


Google 


24  Mont]  B.  &  M.  Co.  v.  M.  O.  P.  Co.  119 

ing  it  to  our  attention  justifies  the  belief,  under  all  the  cir- 
cumstances disclosed,  that  the  plaintiff  itself  did  not  feel  that 
the  violation  was  a  willful  or  serious  transgression  of  the  in- 
junction order.  After  considering  the  evidence  with  respect 
to  this  drift,  we  think  it  establishes  a  careless  mistake  or 
blunder  on  the  part  of  the  engineer  or  foreman  of  the  defend- 
ant company,  for  which  it  is  now  answerable  if  the  affidavits, 
or  any  one  of  them,  contain  a  sufficient  allegation  of  a  con- 
tempt by  the  defendant  in  this  particular;  and,  if  the  charge 
be  sufficient,  we  should  regard  such  disobedience  as  calling  for 
the  imposition  of  a  nominal  fine;  but  we  are  of  the  opinion 
that  there  is  no  allegation  in  the  affidavits,  or  in  any  of  them, 
which,  if  true,  fastens  upon  the  defendant,  as  a  matter  of 
law,  the  doing  of  the  act.  The  affidavits  upon  which  the  mo- 
tion for  an  order  to  show  cause  is  founded  are  by  no  means 
as  direct  in  their  averments  a^  they  should  be.  One  who 
would  charge  a  contempt  should  aver  directly  that  the  par- 
ticular acts  constituting  contempt  were  done  by  the  defend- 
ant. In  this  proceeding,  for  example,  if  cert&in  ore  in  sacks 
was  taken  by  the  defendant  in  violation  of  the  order  of  the 
court,  the  affidavits  should  so  state,  instead  of  charging  argu- 
mentatively  that  the  defendant  took  the  ore  by  stating  that  it 
was  not  taken  by  the  plaintiff  or  the  plaintiff's  agents,  and 
was  not  taken  by  another  corporation  which  had  access  to  the 
place  where  the  ore  was  stored.  Argumentative  affidavits,  in 
which  the  affiant  endeavors  to  reason  out  a  charge  of  con- 
tempt by  exclusion,  will  not  serve  as  foundation  for  an  in- 
quiry which  involves  the  liberty  of  persons.  The  following 
averments  contained  in  the  affidavit  of  Davis,  an  engineer  in 
the  employ  of  the  plaintiff  company,  are  fair  examples  of 
those  found  in  the  other  affidavits:  ^<That  after  the  order  of 
this  court  was  made,  punishing  the  defendant  for  contempt, 
and  during  the  month  of  May,  1899,  all  of  drift  29  that  is 
east  of  a  crosscut  from  the  Rarus  lode  claim  was  driven  in 
Pennsylvania  ground  covered  by  said  injunction,  and  ore  was 
extracted  and  removed  from  said  drift  and  from  said  Penn- 
sylvania lode  claim,  and  hoisted  through  the  shafts  of  the  de- 
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fendant,  and  that  said  drift  29  is  not  any  portion  of  any  work 
that  was  allowed  by  this  court  to  be  done  under  a  modifica- 
tion of  said  injuntion;  that  said  work  last  described,  and  said 
extraction  of  ore,  was  not  done  by  the  plaintiff  herein  or  the 
Butte  &  Boston  Consolidated  Mining  Company."  This  falls 
far  short  of  a  statement  that  the  encroachment  or  the  extrac- 
tion of  the  ore  was  the  act  of  the  defendant.  The  averment, 
although  true,  does  not  implicate  the  defendant  in,  or  connect 
it  with  the  doing  of,  any  prohibited  act.  There  should  be 
some  direct  charge  made,  either  positively  or  upon  informa- 
tion and  belief,  that  the  defendant  committed  an  act  consti- 
tuting a  contempt.  Other  affidavits,  containing  statements  of 
the  evidence  in  support  of  such  charge,  would  be  proper  for 
the  consideration  of  the  court  upon  the  application  for  an  or- 
der on  the  defendant  to  show  cause  why  it  should  not  be  pun- 
ished as  for  a  contempt.  It  seems  obvious  that,  where  the 
facts  stated  in  the  affidavits  are  consistent  with  the  innocence 
of  the  defendant,  there  is  no  charge  against  it  which  is  able 
to  withstand  an  attack  made  in  due  season.  It  is  not  enough 
that  the  affidavits  contain  evidentiary  matters  from  which  may 
be  inferred  the  guilt  of  the  defendant.  The  order  to  show 
cause  and  the  proceeding  must  be  dismissed. 

We  deem  it  not  improper,  however,  to  remark  that,  while 
upon  slight  evidence  we  shall  not  reach  out  to  infer  willful- 
ness or  intended  disregard  of  our  orders  by  those  whose  es- 
pecial duty  it  is  to  obey  and  respect  them,  yet  the  disposi- 
tion of  the  Court  is  to  punish  severely,  where  the  proof  is 
clear  of  any  willful  violation  or  disregard  of  its  injunction  or- 
ders, and  persons  or  corporations  enjoined  need  expect  no 
lenity  when  the  disobedience  of  its  mandates  is  willfully  com- 
mitted, and  proof  is  forthcoming,  under  a  sufficient  charge, 
that  it  has  been  so  done. 

For  the  reason  that  there  is  no  sufficient  affidavit  upon 
which  the  order  to  show  cause  or  the  proceeding  may  rest, 
the  order  is  vacated,  the  defendant  is  discharged,  and  the 
proceeding  is  dismissed. 

Dismissed. 
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MONTGOMERY,  Appellant,  v.  GILBERT  et  al.,         ig     ^g 
Respondents. 

[No.  1,216.] 
[Submitted  April  17, 1900.    Decided  April  28, 1900.  J 

Injunction — Dissolution — Damdges — Attorney^ s  Fees. 

An  attorney's  fee  expended  in  procuring  a  dissolution  of  a  restraining  order  is  contem- 
plated Dy  the  bond  given  on  the  Issuing  of  the  injunction.] 

Appeal  from  District  Courts  Deer  Lodge  County;  Theo. 
JSrantly^  Judge, 

Action  by  Lee  Montgomery  against  Harris  P.  Gilbert  and 
others.  Froin  a  judgment  in  favor  of  plaintiff,  he  appeals. 
Reversed. 

Mr.  E.  SchamikoWy  for  Appellant. 

PER  CURIAM. — Appeal  by  the  plaintiff  from  a  judgment 
in  his  favor  for  $42,  rendered  on  the  verdict  of  a  jury  in  an 
action  upon  an  undertaking  given  by  the  defendant  Gilbert  to 
the  plaintiff  in  the  case  of  Gilbert  against  Montgomery  to  pro- 
tect the  plaintiff  against  daniages  arising  from  a  temporary 
restraining  order  therein  issued.  The  restraining  order  was 
afterwards  dissolved,  and  the  case  was  finally  dismissed. 
Among  the  allegations  of  the  complaint  in  the  present  action 
is  one  to  the  effect  that  the  plaintiff  paid  $100  to  an  attorney 
for  his  services  in  the  matter  of  procuring  the  dissolution  of 
the  restraining  order.  Upon  the  trial  there  was  evidence 
tending  to  establish  this  allegation,  and  the  court  was  asked  to 
instruct  the  jury  that  in  estimating  the  damages  they  should 
allow  to  the  plaintiff  such  reasonable  sum  as  he  had  paid  for 
an  attorney's  fee  in  procuring  a  dissolution  of  the  restraining 
order.  The  court  refused  so  to  instruct,  and  charged  the  jury 
that  the  plaintiff  was  not  entitled  to  recover  any  attorney's 
fee,  as  the  attorney's  fee  paid  was  an  expense  not  contem- 
plated by  the  sureties  upon  the  undertaking,  and  that,  there- 
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fore,  they  were  not  liable.  In  this  there  was  misdirection 
and  prejudicial  error.  [Miles  v.  Edwards  et  al,<f  6  Mont.  180, 
9  Pac.  814;  Creek  v.  McManus  et  al.,  13  Mont.  152,  32  Pac. 
676;  Cooky.  Greerwugh  et  al.,  14  Mont.  352,  36  Pac.  357.) 
The  judgment  is  therefore  reversed,  and  the  cause  remanded, 
with  instructions  to  grant  a  new  trial. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Brantly,   being  disqualified,  did  not 
participate  in  the  foregoing  decision.  , 


COLE  et  al..  Appellants,  v.  RYAN,  Respondent. 

|.24_J54  [No.  1.280.] 

24    122|  ' 

(34   107|  [Submitted  AprU  28. 1900.    Decided  April  80, 1900.] 

Appeal — Rides  of  the  Supreme  Court — Briefs — Specification 
of  Errors. 

The  merits  of  an  appeal  will  not  be  considered,  where  appellant's  brief  contains  no 
specification  of  errors,  since  Rule  X,  S«bd.  Sb,  requires  appellant.  In  his  brief,  to 
assign  each  error,  ''separately  and  particularly,"  and  properly  numbered. 

Appeal  from  District  Court,  Custer  CourUy\  C.  S.  Loud^ 
Judge. 

Action  by  J.  B.  Cole  and  another  against  Jepp  Ryan. 
From  an  order  denying  plaintiffs  a  new  trial,  they  appeal. 
Affirmed. 

Messrs.  Strevell  (&  Porter^  for  Appellants. 

Mr.  C.  R.  Middletonj  for  Respondent. 

PER  CURIAM. — Appeal  from  an  order  denying  plaintiffs  a 
new  trial.  Whatever  may  be  the  merits  of  this  appeal,  the 
Court  cannot  consider  them,  for  the  reason  that  the  brief  of 
appellants  does  not  comply  with  the  rules.  The  errors  relied 
upon  in  the  argument  of  counsel  to  secure  a  rerersal  of  the 
order  are  alleged  upon  rulings  of  the  trial  court  in  the  admis- 
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sion  and  exclusion  of  evidence,  and  upon  instructions  given 
and  refused.  There  is  no  attempt  in  the  brief,  however,  to 
assign  each  error  ^'separately  and  particularly,"  and  properly 
numbered,  as  required  by  Rule  X,  Subdivision  3b.,  of  the 
Soles  of  this  Court.  Indeed,  there  is  no  specification  of 
errors  whatever.  The  Court  will  not,  therefore,  undertake 
to  examine  them.  {Missovla  Mercantile  Co,  v.  O^ Donnelly 
24  Mont  65,  60  Pac.  594,  and  cases  cited;  State  v.  Shepp- 
hard,  23  Mont.  323,  58  Pac.  868;  State  v.  Alleny  23  Mont. 
118,  57  Pac.  725.)  The  penalty  for  failure  in  this  particular 
is  seyere,  but  the  Court  must  either  enforce  the  rule  or  abol- 
ish it. 
Let  the  order  appealed  from  be  affirmed. 

Affirmed. 


CCRRIE,  Apfbixant,  v.  MONTANA  CENTRAL  RY.  CO., 
Respondent. 


[No.  1,228.] 


I  24    123 
28     90, 


LSabmlttedAprU20,l900.    Decided  April  90«  1900.]  ITl^f 

I  32    l(i3j 

Appeal — New  Trial — Record  on  Appeal — Inauffi^ciency  of  the 
Evidence  to  Justify  Findings — Implied  Findings — Heview, 

1.  W Here  the  record  does  not  show  that  the  statement  on  motion  for  a  new  trial  con- 
•  tains  all  the  eyidence,  an  examination  cannot  be  made,  on  appeal,  of  its  alleged  in- 
sufficiency to  support  a  finding  of  fact. 

1  Where  appellant  claims  that  the  trial  court  erred  in  its  conclusions  of  law  deduced 
from  its  findings  of  fact,  but  had  failed  to  point  out  the  particular  defects  in  the  find- 
ings made  by  the  court,  and  to  save  his  exceptions,  as  required  by  the  Code  of  Ciyil 
Procedure,  Section  1114,  the  Supreme  Court  will  not  examine  into  that  question. 

>.  Under  the  doctrine  of  Implied  findings  prevalent  in  Montana,  a  Judgment  appealed 
from  wUl  not  bo  rererted  unless  requests  and  exceptions  were  made  and  sayed  in 
aeeordanoe  with  the  requirements  of  the  Code  of  CIyU  Procedure. 

Appeal  from  District  Court,   Silver  Bow  Comity;    John 
Lindsay,  Judge. 

AcnoN  by  John  G.   Currie  against  the  Montana  Central 
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Railway  Company.     From  a  judgment  in  favor  of  defendant, 
plaintiff  appeals.     Affirmed. 

Mr,  M,  D,  Leehey  and  Mr.  Chas.  R.  Leonard^  for  Appel- 
lant. 

Mr.  A,  J.  Shores^  for  Respondent 

PER  CURIAM. — Suit  to  recover  an  undivided  one-third 
interest  in  certain  premises,  and  to  be  let  into  possession  as  a 
tenant  in  common  with  tfce  defendant.  Trial  by  court  Find- 
ings and  judgment  for  defendant.  Plaintiff  appeals  from  the 
judgment  and  an  order  denying  his  motion  for  a  new  trial. 

There  is  no  certificate  contained  in  the  record,  nor  does  it 
otherwise  appear,  that  the  statement  on  motion  for  a  new  trial 
contains  all  the  evidence  had  upon  the  trial.  We  are  there- 
fore precluded  from  making  an  examination  into  the  alleged 
insufficiency  of  the  evidence  to  justify  the  findings  of  tbe  court. 
{State  V.  Shepphard,  23  Mont  323,  68  Pac.  868.)  This  dis- 
poses of  all  of  plaintiff's  specifications  of  error,  except  the 
last,  wherein  he  specifies  that  the  court  erred  in  its  conclu- 
sions of  law  deduced  from  the  findings  of  adverse  possession. 
While  we  doubt  whether  this  contention  has  merit  in  it  under 
the  findings  that  were  made,  we  will  not  examine  into  that 
question;  for  plaintiff  failed  to  point  out  the  particular  de- 
fects— if  any  there  were — in  the  findings  made  by  the  court, 
and  to  save  his  exceptions,  as  required  by  the  Code.  (Section 
1114:,  Code  of  Civil  Procedure;  Hoggin  v.  SaiUy  23  Mont. 
375,  59  Pac.  154;  Gallagher  v.  Corndius,  23  Mont  27,  57 
Pac.  447.) 

Under  the  prevalent  doctrine  of  implied  findings,  the  judg- 
ment appealed  from  will  not  be  reversed  unless  requests  and 
exceptions  were  made  and  saved.     ( T^(j  above  authorities. ) 

We  find  no  error.  Judgment  and  ord^r  appealed  from  are 
affirmed. 

Affirmed. 
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BCTTE    &    BOSTON    CONSOLIDATED    MINING   CO., 

Appellant,  v.  MONTANA  ORE  PURCHASING 

.CO.  ET  AL.,  Respondents. 

[No.  I,4fi0.] 
[Submitted  January  18, 1900.    Decided  April  80, 1900.] 


Si4    125 

28  2ne' 


Mines  and  Mining — Corporations — Injunction — Pleading —     [^  l^\ 
Verification — Statutory  Construction —  Co-  Tenants —  Opera- 
tion of  Mine — Tender. 

1.  A  restraining  order  can  not  be  granted  on  a  complaint  by  a  corporation  yerifled  only 
on  information  and  belief;  the  affidavit  of  yerlflcatlon  must  be  made  positively. 

2.  A  repeal  signifies  an  abrogation  of  one  statute  by  another.  The  Act  of  Feb.  28, 1899 
(Session  Laws  of  1899,  p.  134),  did  not  repeal,  expressly  or  by  Implication,  Section  602 
of  the  Code  of  Civil  Procedure,  but  restricted  the  operation  of  the  general  language 
of  said  section  by  giving  to  the  subject  matter  thereof  a  qualified  operation,  merely, 
as  to  the  cases  included  In  the  provisos  of  the  Act  of  Feb.  28, 1899. 

s.  To  be  excepted  from  the  liabilities  for  injury  under  Section  592,  Code  of  Civil  Pro- 
cedure, a  co-tenant,  entering  upon  mining  property  and  enjoying  the  rights  given  by 
the  provision  of  the  Act  of  Feb.  28, 1899,  must  comply  strictly  with  the  obligations 
attached  to  the  privilege  of  such  entry;  unless  a  working  co-tenant  brings  himself 
iqaarely  within  the  proTlsos  of  the  Act  of  Feb.  28, 1899,  tbe  law  preserves  to  his  non- 
working  co-tenant  exactly  the  same  actions  against  such  working  co-tenant  as  he  had 
before  said  act  was  in  force. 

4.  Where  one  co-tenant  occupies  mining  property  In  compliance  with  the  provisions  of 
the  Act  of  Feb.  28, 1899,  the  statute  does  not  always  give  to  another  co-tenant  an 
equal  right  to  mine  elsewhere  on  the  same  claim. 

5.  A  co-tenant  not  Joining  hi  the  operation  of  a  mhie,  and  suing  for  damages  for  the 
removal  of  ore  therefrom  through  another  mine,  owned  by  his  tenant  Id  common,  to 
which  plaintiff  had  no  right  of  access,  was  entitled  to  an  Injunction  pendente  lite  to 
restrain  such  removal,  though  defendant  offered  to  account  for  ore  extracted  there- 
from. 

e.  Where  defendant,  a  co-tenant,  wrongfully  worked  a  mine  through  a  shaft  from  an- 
other mine,  In  which  plaintiff  had  no  interest  and  to  which  he  had  no  right  of  access, 
plaintiff  was  entitled  to  an  Injunction  pendente  lite^  restraining  defendant  from  con- 
tinuing to  work  such  mine,  though  he  failed  to  tender  his  proportionate  share  of  the 
cost  of  mining  the  ore  extracted  therefrom,  since  such  tender  was  excused  by  plain- 
tiff's Inability  to  ascertain  what  ores  It  was  entitled  to  In  order  to  estimate  the  amount 
of  such  tender. 

Appeal  from  District  Courts  Silver  Bow  County;  John 
Lindsay^  Judge. 

Action  by  the  Butte  &  Boston  Consolidated  Mining  Com- 
pany against  the  Montana  Ore  Purchasing  Company  and 
others,  to  recover  damages  for  wrongful  removal  of  ore  from 
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a  mine,  and  to  restrain  its  further  operation.  From  an  order 
dissolving  a  temporary  restraining  order  and  denying  an  in- 
junction pendente  lite,  plaintiff  appeals.  Order  dissolving  the 
restraining  order  affirmed,  and  order  denying  the  injunction 
pendente  lite  reversed. 

Statement  of  the  Case. 

Plaintiff  brought  this  action  for  damages  and  injunction.  A 
temporary  restraining  order  was  issued  on  the  complaint 
alone.  Defendants  moved  to  discharge  the  temporary  re- 
straining order.  That  motion  and  an  application  for  an  in- 
junction pending  the  litigation  were  heard  together.  The 
lower  court  discharged  the  temporary  restraining  order,  and 
denied  the  injunction  pendente  lite.  Plaintiff  appeals  from 
each  order.  On  the  hearing  it  was  admitted  that  the  legal 
title  to  the  Snohomish  mining  claim  is  one- half  in  the  plaint- 
iff, the  Butte  &  Boston  Consolidated  Mining  Company,  and 
one-half  in  the  defendants,  A.  P.  and  F.  A.  Heinze,  and  that 
the  legal  title  to  the  Tramway  mining  claim  is  two-thirds  in 
the  said  plaintiff,  and  one- third  in  the  said  defendants,  A.  P. 
and  F.  A.  Heinze.  F.  A.  Heinze  is  the  administrator  of  the 
estate  of  James  Larkin,  deceased,  of  which  said  estate  Clara 
Larkin  is  heir.  The  administrator  and  heir  are  made  de- 
fendants; it  appearing  that  there  is  pending  another  action, 
wherein  the  said  heir  claims  that  the  estate  of  Larkin  owns 
the  one-half  of  the  Snohomish  and  two-thirds  of  the  Tramway 
claims.  But,  so  far  as  the  legal  title  is  concerned,  plaintiff 
and  A.  P.  and  F.  A.  Heinze  are  conceded  to  be  joint  tenants 
in  the  Snohomish  and  Tramway  claims.  The  Snohomish  and 
Tramway  claims  are  near  to  the  Rarus  mining  claim,  which  is 
owned  by  the  defendant,  the  Montana  Ore  Purchasing  Com- 
pany, and  through  the  workings  of  the  Rarus  there  is  under- 
ground access  to  the  Snohomish  and  Tramway  mines.  Cer- 
tain of  the  defendants  (the  Heinzes)  entered  upon  the  Sno- 
homish and  Tramway  claims  through  the  underground  work- 
ings from  the  Rarus,  extracted  ore,  and  hoisted  the  Bame 
through  the  Rarus  shaft     Said  defendants  had  the  ores  bo 


Digitized  by 


Google 


34  Mont.]  B.  &  B.  Co.  v.  M.  O.  P.  Co.  127 

extracted  treated  and  reduced.  None  of  this  ore  was  left  on 
the  dump  of  the  Snohomish  or  Tramway  claims.  Plaintiff 
made  no  tender  to  defendants  before  this  action  was  instituted 
of  its  proportionate  share  of  the  cost  of  mining  the  ore  so  ex- 
tracted, nor  did  it  ever  demand  an  accounting.  Plaintiff  had 
no  rights  upon  the  Rarus  ground,  and  one  of  its  engineers 
was  denied  free  access  to  certain  workings  of  the  Snohomish, 
to  which  he  could  only  get  access  conveniently,  if  at  all, 
through  the  Rarus  shaft.  Defendants  F.  A.  and  A.  P.  Heinze 
had  carried  on  mining  through  underground  workings  in  the 
Snohomish  and  Tramway  claims  for  some  time.  Of  all  this 
plaintiff  had  knowledge,  yet  never  made  complaint  until  the 
commencement  of  this  action.  An  account  of  ores  extracted 
was  kept  by  Messrs.  Heinze,  who  were  willing  to  account  to 
their  co-tenant. 

Jfessrs.  JForhis  <&  Evan%^  Mr,  Rwnsom  Cooper^  and  Mr, 
WiUia/m  H.  De  Witt,  for  Appellant. 

Messrs.  McHatton  &  Cotter,  Messrs.  Clayherg,  Corhett  c6 
Lee,  Mr,  Robert  B.  Smith,  Mr.  Charles  R,  Leonard,  Messrs, 
McConneLl  cfi  McConnell,  and  Messrs,  Toole,  Ba^h  <&  Toole, 
for  Respondents. 

PER  CURIAM. — 1.  Counsel  for  the  defendants  would 
have  us  affirm  the  order  dissolving  the  temporary  restraining 
order  because  the  complaint  made  by  the  corporation  was  not 
verified  as  required  by  Section  872  of  the  Code  of  Civil  Pro- 
cedure. That  section  provides  that  an  injunction  order  shall 
not  be  granted  on  the  complaint  alone  unless  (1)  it  be  duly 
verified;  and  (2)  the  material  allegations  of  the  complaint, 
setting  forth  the  grounds  therefor,  be  made  positively,  and 
not  upon  information  and  belief.  The  material  allegations  of 
this  complaint  are  made  positively,  and  not  upon  information 
and  belief,  but  the  verification  io  in  the  form  prescribed  by 
Section  731  of  the  Code  of  Civil  Procedure,  which  provides, 
that  when  a  corporation  is  a  party,  the  verification  may  be 
mad^  by  an  officer  thereof,  and  must  state  what  officer  he  is, 
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and  that  the  matters  stated  therein  are  true,  to  the  best  know- 
ledge, information,  and  belief  of  such  officer.  If  there  is  no 
officer  of  the  corporation  within  the  county,  the  verification 
may  be  made  by  its  attorney.  Defendants'  reasoning  is  that 
Section  872  is  a  special  statute  appertaining  to  a  complaint 
for  an  injunction,  and  that  in  order  to  carry  out  the  meaning 
of  the  statute,  no  injunction  order,  shall  be  granted  on  the 
complaint  alone,  unless  the  verification  be  duly  made  posi- 
tively, and  not  upon  information  and  belief.  We  must  up- 
hold defendants'  position.  The  purpose  of  the  prohibitive 
part  of  the  statute  (Section  872)  is  to  prevent  the  granting  of 
a  restraining  order  upon  a  complaint  alone,  unless  the  plaint- 
iflF  will  positively  set  forth  his  grounds  for  relief.  Good 
faith  and  truthfulness  on  the  part  of  the  complainant  are 
more  apt  to  be  had  by  requiring  positive  statements,  than 
could  they  be  by  permitting  him  to  procure  an  order  based 
upon  a  complaint  made  only  on  information  and  belief.  That 
part  of  Section  872  forbidding  the  granting  of  an  injunction 
order  on  the  complaint  alone,  unless  ''it  be  duly  verified," 
must  be  read  in  connection  with  the  latter  portion,  requiring 
the  material  allegations  of  the  complaint,  setting  forth  the 
grounds  for  injunction,  to  be  made  positively,  and  not  upon 
information  and  belief.  So  reading  the  statute,  it  not  only 
requires  the  material  allegations  of  the  complaint  to  be  made 
positively,  but  that  the  whole  complaint  shall  be  verified  by 
affidavit  as  positively  as  its  material  averments  must  have 
been  made.  Therefore  there  is  not  a  duly- verified  complaint, 
under  Section  872,  unless  the  verification  is  upon  oath,  posi- 
tively made,  to  the  truth  of  the  complaint  asking  for  the 
injunction  order. 

It  would  be  doing  violence  to  the  object  of  Section  872  to 
hold  that  a  corporation  can  secure  an  injunction  order  on  a 
complaint  alone,  not  verified  as  true,  but  that  an  individual 
cannot;  yet  such  would  be  the  consequences  of  a  rule  to  the 
effect  that  the  words  ''duly  verified"  mean  simply  a  verifica- 
tion under  Section  731,  or  the  general  statutes  relating  to 
verification.     Again,  if  the  due  verification  contemplate  by 
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Section  872,  where  an  injunction  order  is  asked  on  a  complaint 
alone,  is  only  what  must  be  had  to  pleadings  generally,  an 
individual  desirous  of  securing  an  injunction  order  can  go  out 
of  the  county  where  the  complaint  is  filed,  and  by  doing  so 
secure  an  injunction  order  on  a  complaint  alone,  verified  by 
his  agent  or  attorney  on  his  best  knowledge,  information,  and 
belief,  whereas,  if  he  should  remain  in  the  county  where  the 
application  is  made,  he  would  have  to  verify  by  affidavit  to 
the  effect  that  his  pleading  is  true  to  his  knowledge.  The 
spirit  of  Section  872  is  manifestly  against  such  practices,  and 
we  believe  that  to  avoid  constructions  which  will  practically 
nullify  the  prohibition  against  granting  an  injunction  order 
on  a  complaint  alone,  unless  the  material  allegations  setting 
forth  the  grounds  therefor  be  made  positively,  it  is  proper  to 
regard  the  verification  as  duly  made  only  when  the  affidavit 
of  verification  is  made  positively. 

Where  a  corporation  seeks  an  injunction  order  on  a  com- 
plaint alone,  the  complaint  will  usually  be  verified  by  some 
officer,  agent,  or  attorney  who  knows  the  facts.  Some  one, 
however,  must  make  positive  affidavit  to  their  truth,  under 
Section  872,  which,  in  our  opinion,  specially  controls,  with- 
out distinction  between  individuals  and  corporations. 

The  court  therefore  properly  dissolved  the  restraining  order 
that  had  been  issued  on  the  complaint  alone;  but  when  the 
hearing  was  bad  in  support  of  the  application  for  An  injunc- 
tion pendente  liUy  and  before  the  order  denying  the  same  was 
made,  evidence  on  both  sides  was  introduced  and  considered. 
The  question  is  therefore  presented  whether,  under  the  plead- 
ings and  evidence,  the  court  was  correct  in  denying  the  plain- 
tiff's application  for  an  injunction  pendente  lite. 

2.  May  the  defendants  mine  the  Snohomish  and  Tramway 
claims  pendente  lite^  under  the  provisions  of  the  act  to  amend 
Section  592  of  the  Code  of  Civil  Procedure,  relating  to  prop- 
erty held  in  joint  tenancy  and  tenancy  in  common,  approved 
February  28,  1899  (Session  Laws  1899,  p.  134)? 

Before  the  amendment  the  defendants  were  barred.  Being 
co-tenants  with  the  Messrs.  Heinze,  the  plaintiff   corporation 

Voi.  XXIV~9 
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was  aggrieved  by  the  mining  done  by  the  defendants,  which 
involved  the  assumption  and  exercise  of  exclusive  ownership 
over  the  property.  Being  so  aggrieved,  it  had  a  right  of  ac- 
tion for  the  injury  done,  which  right  of  action  was  as  full  and 
complete,  under  the  facts  presented,  as  if  the  co-tenants  were 
strangers  in  their  property  relations.  (Anaconda  Copper  3[in. 
Co.  V.  Butte  cfe  Boston  JUin.  Co.,  17  Mont.  619,  43  Pac. 
924.) 

The  extinction  of  the  strict  rules  controlling  the  relation- 
ship between  co-tenants,  in  so  far  as  the  common  law  or  ear- 
lier statutes  restricted  one  co-tenant  in  the  enforcement  of  a 
remedy  if  aggrieved  in  certain  respects,  gave  the  plaintiff  a 
remedy  through  any  appropriate  action,  including  the  remedy 
by  injunction.  In  their  learned  supplemental  brief,  counsel 
for  respondents  contend  that  the  rule  of  the  Anaconda  Case, 
supra,  went  too  far,  because,  they  say,  its  logical  results  will 
permit  one  co-tenant  to  prevent  his  co-owners  from  using  the 
common  property  in  any  manner,  and  thus  to  destroy  rights 
which  have  always  existed  at  the  common  law,  but  which  the 
statute  did  not  take  away.  It  is  proper,  though,  to  accept 
the  •  statements  of  the  court  in  that  case,  and  to  understand 
them  as  applied  only  to  the  particular  facts  and  kind  of  prop- 
erty then  before  the  court.  When  this  is  done,  the  general 
argument  of  the  opinion  does  not  admit  of  the  unqualified  de- 
ductions {hat  counsel  have  made.  The  rule  of  the  Anaconda 
Case  is  well  stated  in  the  headnote  as  follows:  **Where  one 
of  two  tenants  in  common  of  a  mine  owns  an  adjoining  claim, 
from  which,  by  means  of  a  shaft  and  underground  workings, 
he  extracts  the  ore  from  the  vein  in  which  they  are  co-tenants, 
appropriating  it  to  his  own  use,  this  is  an  assumption  and  ex- 
ercise of  exclusive  ownership  over  the  property,  which  the 
tenant  aggrieved  thereby  may  restrain  by  injunction,  under 
Section  692  of  the  Code  of  Civil  Procedure,  providing  that, 
if  any  person  shall  assume  or  exercise  exclusive  ownership 
over  any  property  held  in  tenancy  in  common,  the  party  ag- 
grieved may  have  his  action  for  the  injury  in  the  same  man- 
ner as  if  such  tenancy  in  common  did  not  exist." 
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The  reasoning  of  Justice  De  Witt  was  on  lines  within  which 
actions  concerning  co-tenancies  of  the  kind  then  before  the 
court  must  be  controlled  under  the  statute:  ''If  any  person 
shall  assume  and  exercise  exclusive  ownership  over  *  *  * 
any  property  held  in  tenancy  in  common,  the  party  aggrieved 
shall  have  his  action  for  the  injury  in  the  same  manner  as  he 
would  have  if  such  tenancy  in  common  did  not  exist."  Now, 
when  any  of  the  conditions  which  are  enumerated  do  exist,  his 
**action"  is  an  ordinary  proceeding  in  a  court  of  justice,  by 
which  he  may  prosecute  an  aggrieving  party  for  the  enforce- 
ment or  protection  of  any  right,  or  the  redress  or  prevention 
of  a  wrong.  It  follows  that,  if  he  has  the  actiop,  as  the  ag- 
grieved party  he  has  a  right  to  the  action,  not  provided  only 
he  may  not  have  had  it  at  the  common  law,  but  he  shall  have 
it  in  the  same  manner  as  he  would  have  if  tenancy  in  common 
did  not  exist;  that  is,  if  any  one  co-tenant  shall  assume  and 
exercise  exclusive  ownership  over  the  property  of  his  co- 
tenants,  for  the  purposes  of  the  enforcement  or  protection  of . 
any  right  or  the  prevention  of  any  wrong,  the  relationship  of 
co-tenancy  does  not  limit  the  nonjoining  co-tenant  to  any  one 
remedy  or  to  the  pursuit  of  any  particular  proceeding  for- 
merly limiting  actions  by  one  co-tenant  against  another,  but 
affords  him  any  action  that  a  stranger  might  have.  Indeed, 
when  aggrieved,  he  becomes  a  stranger  towards  his  co-tenant 
in  casting  about  for  relief. 

Counsel  argue  that  injunction  will  not  lie  herein,  because 
the  law  does  not  say  the  same  remedy  shall  be  given;  but  to 
the  end  that  an  action  may  be  had,  and  for  the  very  purpose 
of  affording  relief,  there  is  an  obliteration  of  the  joint  rela- 
tionship when  one  co-tenant  assumes  and  exercises  exclusive 
ownership,  or  takes  away,  destroys,  lessens  in  value,  or 
otherwise  injures  or  abuses  any  property  held  in  tenancy  in 
common.  With  the  right  of  action  given  goes  the  right  to 
the  instrument,  or  the  means  by  which  to  maintain  the  right; 
that  is,  the  remedy,  for  an  action  is  but  one  of  the  two  reme- 
dies laid  down  by  the  Code  to  be  administered  by  a  court  of 
justice.    (Sections  3469,  3470,  of  the  Code  of  Civil  Procedure. ) 
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In  this  argument,  which  is  but  a  restatement  of  the  rule  of 
the  Anaconda  Causey  we  do  not  now  extend  the  application  of 
that  decision  beyond  the  facts  there  and  here  involved,  and 
our  opinion  must  be  considered  accordingly.  If  instances 
arise  where  the  doctrine  of  the  Anaconda  Case  is  invoked  re- 
gardless of  the  nature  of  the  subject  (quartz-mining  property 
held  by  title  of  co-tenancy),  the  Court  may  not  go  as  far  as 
counsel  for  these  respondents  say  it  must.  Fof  example,  as 
intimated  in  Harrigan  v.  Lynch^  21  Mont.  36,  52  Pac.  642, 
we  doubt  whether  the  legislature  meant  to  or  could  allow  one 
co-tenant  of  an  unpatented  mining  claim  to  prevent  his  co- 
tenant  from  doing  annual  representation  work,  failure  to  do 
which  would  result  in  a  loss  of  the  property  of  the  co-tenan- 
cy, or  whether  A. ,  a  co-tepant  in  an  irrigating  ditch,  with  a 
right  to  the  use  of  water  flowing  therein,  can  enjoin  his  co- 
tenant,  B.,  from  the  use  of  the  water,  provided  A.  is  not 
using  the  same.  Nor  do  we  believe  a  nonconsenting  co-ten- 
ant could  always  have  the  same  judgment  against  his  co-tenant 
for  an  act  which,  if  committed  by  a  stranger,  would  be  a 
trespass;  for  what  would  be  a  trespass  by  a  stranger  would 
not  necessarily  be  a  trespass  by  a  co-tenant.  Other  illustra- 
tions might  be  made  to  show  the  necessity  of  always  applying 
the  law  of  the  Anaconda  Case  with  reference  to  the  facts  and 
kind  of  property  involved.  But,  as  to  rights  of  co-tenants  in 
mining  claims  under  certain  conditions^  its  particular  doctrine 
has  been  affirmed  in  Hed  Mountain  Conaol.  Mining  Co.  v. 
Ester,  18  Mont.  174,  44  Ysfi.  523,  Connole  v.  Mining  Co,  20 
Mont.  523,  52  Pac.  263,  and  Harrigan  v.  Lynch,  supra,  and 
is  too  firmly  implanted  to  be  uprooted  and  cast  away.  Never- 
theless the  statute  under  which  the  decisions  cited  were  ren- 
dered has  been  amended;  so  to  the  amended  law  and  its  effects 
we  turn  our  attention,  that  we  may  determine  how  mining  co- 
tenants  in  Montana  now  stand  towards  each  other. 

The  law  of  1899  (Sess.  Laws  1899,  p.  134)  is  an  amend- 
ment to  the  original  Code  section;  it  re-enacts  Section  692 
without  change,  and  then  adds  certain  limitations  and  qualifi- 
cations by  way  of  exceptions  or  provisos.     The  effect  of  the 
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provisos  is  to  restrict  the  operation  of  the  general  language 
in  the  first  clause  of  the  bill,  which  was  the  old  section  unalt- 
ered)  by  giving  to  the  subject-matter  thereof  a  qualified  oper- 
ation, merely,  as  to  the  cases  included  in  the  words  of  the 
exception.  *'A  proviso  is  something  ingrafted  upon  a  pre- 
ceding enactment,  and  is  legitimately  used  for  the  purpose  of 
taking  special  cases  out  of  the  general  enactments,  and  pro- 
viding specially  for  them."  (Potter,  Dwar.  St.  p.  118) 
There  was  no  repeal  of  Section  592,  expressly  or  by  implica- 
tion. A  repeal  signifies  an  abrogation  of  one  statute  by  an- 
other. (Sutherland  on  Statutory  Const,  p.  177.)  The  old 
law  (Section  592)  copied  into  the  amended  statute  is  not  to  be 
considered  as  repealed  and  again  enacted,  but  to  have  been 
the  law  all  along,  while  the  portions  in  the  provisos  are  to  be 
regarded  as  effective  only  since  the  enactment  of  the  amended 
law.  {Fly  V.  Eblton,  15  N.  Y.  595.)  We  state  the  forego- 
ing principle  of  statutory  construction  to  answer  the  argu- 
ment of  one  of  the  several  briefs  of  respondents,  asserting 
that  the  statute  of  1899  was  a  repeal  of  the  former  law. 
There  is  nothing  in  the  provisos  so  repugnant  to  the  original 
statute  that  the  new  law  abrogates  the  old  one;  if  there  were, 
the  repugnancy  would  exist  between  the  several  portions  of 
the  amended  law  as  it  stands  today.  But  such  a  construction, 
unless  unavoidable,  is  wrong.  The  theory  of  the  amended 
statute  seems  to  be  this:  Under  the  older  statute,  as  practi- 
cally construed  after  the  Anaconda  decision  cited,  it  was  be- 
lieved that  one  co-tenant  could  not  work  his  mine  owned  in 
co-tenancy,  and  take  out  and  sell  his  ore,  without  the  consent 
of  his  co-tenant.  The  effect  of  this  condition  of  the  law  was 
looked  upon  as  unfortunate  for  the  state.  So  the  legislature 
concluded  to  modify  the  statute  by  taking  out  from  the 
sweeping  restrictions  of  Section  592  certain  limitations  which 
controlled  the  relations  of  co-tenimts  to  one  another,  and  to 
provide  specially  for  them.  Nonaction  of  co-tenants  meant 
the  idleness  of  a  large  class  of  property,  and,  evidently  with 
a  determined' purpose  to  allow  use  and  enjoyment  by  one  co- 
tenant  wishing  to  use  and  enjoy  the  common  property,  the 
amendment  was  made. 
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The  first  paragraph  of  the  proviso  is  general.  It  extends 
to  every  co-tenanoy,  and  to  all  kinds  of  property  capable  of 
occupancy  held  by  tenancy  in  common,  including  real  estate, 
mines,  and  all  other.  If  A.  and  B.  are  co-tenants  in  a  tract 
of  160  acres,  and  A.  lives  on  40  acres,  which  he  has  fenced 
in,  while  the  rest  of  the  tract  is  unfenced,  yet  A.  attempts  to 
exercise  and  assume  exclusive  ownership  of  the  whole  160- 
acre  tract,  B.,  who  has  not  had  any  actual  possession  and  oc- 
cupancy or  use  or  enjoyment  of  the  tract,  or  any  part  there- 
of, can  certainly  go  upon  that  portion  of  the  tract  not  within 
the  fence  of  A.,  and  enjoy  all  rights  of  occupancy  of  such 
unfenced  portion,  provided,  always,  he  commit  no  waste;  for 
B.  is  within  the  proviso  amending  the  original  law.  And, 
when  B.  has  so  entered  the  unused  tract,  if  he  fence  and  oc- 
cupy the  same,  A.  has  neither  any  action  against  him  for  such 
entry  and  occupancy,  nor  can  he  prevent  B.  from  the  enjoy- 
ment of  all  rights  of  occupancy  of  the  tract  so  entered  upon. 

In  mining  property  this  general  modification  applies,  also, 
but  we  must  not  overlook  the  nature  of  the  property.  If  A. 
and  B. ,  as  co-tenants,  own  a  mining  claim,  and  A.  assumes 
and  exercises  exclusive  ownership,  by  calling  it  his  own,  and 
goes  upon  it.  but  will  not  work  it  himself,  and  denies  his  co- 
owner  a  right  to  work  thereon,  B.  can  go  onto  such  mining 
claim,  and  enjoy  all  the  rights  of  occupancy  of  the  mine,  by 
mining  and  selling  the  ore,  without  doing  waste.  This  is 
B.'s  right  under  the  amended  statute.  Out  of  an  abundant 
caution,  the  legislature,  in  enacting  the  proviso  affecting  min- 
ing property  owned  by  co-tenants,  and  to  guard  against  mis- 
interpretation, provided  that  nothing  should  prevent  occupan- 
cy and  enjoyment,  and  that,  '*in  the  case  of  mining  property, 
from  mining  the  same  in  a  miner-like  manner,  and  extract- 
ing, milling,  and  disposing  of  the  ore  from  the  common 
property,  paying  its  or  their  own  expenses,  and  subject  to 
accounting  to  the  non-joining  co-tenant  or  joint  tenant  for 
the  net  profits  of  such  mining  operations,  if  any  made;  and 
all  liens  for  labor  and  materials  incurred  in  such  mining  shall 
attach  only  to  the  undivided  interest  or  interests  of  the  work- 
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ing  CO- tenants  or  joint  tenants."  This  right  was  in  turn  cau- 
tiously restricted  by  the  last  clause  of  the  act,  providing  that 
'^nothing  herein  shall  prevent  or  preclude  the  co-tenant  or 
joint  tenant,  not  joining  in  the  operation  of  such  mining 
property  from  receiving  his,  its,  or  their  proportionate  share 
of  all  ore  or  ores  on  the  dump  upon  payment  or  tendering 
payment  of  the  actual  cost  of  mining  the  same. ' '  The  two 
last  exceptions  or  provisos  should  be  construed  to  carry  out 
the  object  of  the  law;  that  is,  to  permit  mines  held  in  co-ten- 
ancy to  be  worked  by  one  co-tenant,  provided,  only,  his  co- 
tenant's  rights  are  guarded  and  preserved  exactly  as  the 
statute  says  they  shall  be.  But  the  right  to  s  work  and  ex- 
tract the  ore  and  sell  the  same  is  given  where  formerly  it  had 
not  been.  This  privilege  of  working  the  mine  and  disposing 
of  the  ore  is  a  valuable  one,  and  carries  with  it  correlative 
obligations,  without  which  the  privilege  cannot  be  availed  of. 
The  enjoyment  of  the  right  is  not  to  be  had  without  the  ful- 
fillment of  the  obligation;  for  the  law  is  jealously  careful  of 
the  rights  of  the  nonworking  co-tenant,  and,  in  certain  terms, 
protects  him  by  several  possible  ways.  ''We  give  to  one  co- 
tenant  a  right  to  mine  and  sell  the  ore,"  the  legislature  have 
said,  <  'because  we  believe  it  policy  to  open  the  mines  of  the 
state,  and  to  change  the  policy  which  had  a  contrary  tendency, 
but  we  have  not  done  so  without  protecting  you  nonjoining 
co-tenants  so  thoroughly  that  you  need  fear  no  invasion  of 
your  rights."  Now,  how  has  this  protection  been  bestowed? 
First.  The  working  co-tenant  must  mine  in  a  miner-like 
manner.  This  at  once  prevents  the  impairment  or  ruin  of  the 
property  by  unskillful  or  injurious  methods, -r-methods  which 
would  justify  the  condemnation  of  disinterested  persons  who 
are  practiced  and  expert  in  the  conduct,  operation  and  man- 
agement of  mines  similarly  situated.  Second.  Such  working 
co-tenant  must  pay  his  own  expenses.  He  may  do  this  from 
the  sale  of  the  ore  taken  from  the  mine,  but  be  makes  the  sale 
subject  always  to  an  accounting  to  the  nonjoining  co-tenant 
for  the  profits.  If  there  be  profits,  he  must  pay  over  to  his 
co-tenanty  while,  if  there   be  no  profits,  but  losses,  he  alone 
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must  suffer,  for  he  cannot  call  on  the  nonjoining  co-tenant  to 
contribute  in  any  way.  Third.  The  working  co-tenant  can 
incur  no  liability  which  can  fasten  a  lien  upon  the  interest  of 
the  non-working  co-tenant.  No  matter  what  extravagance 
the  working  co-tenant  is  guilty  of,  the  nonjoining  co-tenant 
can  rest  perfectly  satisfied  that  his  own  interest  cannot  be  tied 
up  or  endangered.  Fourth.  If  the  nonjoining  co-tenant  is 
not  pleased  with  the  right  to  an  accounting,  but  prefers  to 
take  his  share  of  the  ore,  he  may  elect  to  do  bO,  and  may  take 
it  on  the  dump,  upon  tendering  to  his  working  cx)-tenant  pay- 
ment of  the  actual  cost  of  mining  the  same. 

It  will  seldom  occur  that  co-tenants  in  a  mine  will  disagree 
so  radically  that  there  can  be  no  practical  operation  of  their 
property  under  this  amended  statute;  for,  if  the  working  co- 
tenant  mines  in  a  miner-like  manner,  there  will  usually  be 
enough  confidence  in  him  by  his  nonjoining  co-tenant  to  ac- 
cept an  accounting,  if  full,  and  accompanied  by  vouchers  of 
shipments,  assays,  returns,  etc.  But,  if  all  mutual  confidence 
be  gone,  the  nonworking  owner  still  has  the  other  resort  by 
which  to  protect  himself.  He  can  take  in  kind,  and  get  every 
pound  of  ore  belonging  to  him  as  it  is  laid  down  on  the -dump 
by  his  working  co-tenant;  and,  if  he  does  elect  to  take  in  this 
way,  it  becomes  the  duty  of  the  working  co-tenant  to  deliver 
his  ore  to  him,  so  that  he  can  "receive"  it,  as  the  law  says 
he  may,  and  all  he  need  do  is  to  pay  or  tender  to  the  co-tenant 
so  delivering  his  proportionate  share  of  the  actual  cost  of 
mining  the  ore.  If  the  co-tenants  are  entirely  estranged,  it 
may  be  a  matter  of  some  difficulty  for  a  nonjoining  co-tenant 
to  make  an  exactly  correct  tender  or  payment,  where  he  takes 
in  kind;  but,  if  he  tender  enough,  his  right  to  receive  becomes 
fixed,  and  the  working  co-tenant  refuses  to  deliver  at  his  peril. 
Now,  the  perils  of  refusing  to  account  honestly,  or  to  deliver 
the  ore  on  the  dump  where  sufficient  money  is  tendered,  lie 
in  the  possible  stoppage  of  work  by  injunction,  based  upon 
any  proper  one  or  more  of  the  several  grounds  enumerated  in 
Section  592  of  the  amended  law.  Entry  and  use  which  would 
have  constituted  injury  under  the  former  Section  592,  do  not 
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under  the  provisos.  On  the  other  hand,  to  be  excepted  from 
the  liabilities  for  injury  under  Section  692,  the  co-tenant  en- 
tering upon  the  property,  and  enjoying  the  rights  given  by 
the  provisos,  must  comply  strictly  with  the  obligations  at- 
tached to  the  privilege  of  such  entry. 

To  contemplate  every  situation  that  may  arise  upon  an  en- 
try upon  mining  ground  held  in  tenancy  in  common  is  far  too 
diflScult  a  task  to  undertake.  We  can  do  but  little  more  than 
express  our  cTpinion  as  to  the  meaning  of  the  amended  statute, 
and  state  its  usual  applicability.  The  point  we  would  empha- 
size is  this:  That,  unless  a  working  co-tenant  brings  himself 
squarely  within  the  provisos,  the  policy  and  letter  of  the  law 
preserve  to  his  nonworking  co-tenant  exactly  the  same  actions 
against  such  working  co-tenant  as  he  had  before  the  amend- 
ment was  in  force. 

* 'Occupancy"  of  mining  property,  under  the  statute  before 
us,  implies  a  substantial  and  practical  use  of  the  earth  for  the 
uses  for  which  it  was  claimed  or  located,  and  as  contemplated 
by  the  claimants  and  locators.  When  a  man  occupies  a  dwell- 
ing house,  his  character  of  occupancy  is  with  reference  to  the 
purposes  for  which  the  house  was  built — he  lives  in  it;  when 
he  occupies  a  barn,  his  occupancy  is  complete,  under  the  law, 
if  he  puts  his  horses  and  wagons  in  it;  that  is,  an  occupancy 
of  property  is  to  be  understood  with  reference  to  the  nature 
and  character  of  the  property  involved.  To  occupy  mining 
property,  and  to  enjoy  the  right  of  occupancy,  under  the 
statute,  is  to  mine  the  same  in  a  miner-like  manner,  and  to 
extract  ore  from  the  same,  mill  it,  and  dispose  of  it,  and  not 
to  merely  go  upon  it,  yet  refuse  to  dig  and  mine  the  ground. 
If  there  is  such  an  occupancy  and  mining  on  the  part  of  one 
co-tenant,  the  statute  does  not  always  give  to  another  co-ten- 
ant an  equal  right  to  mine  elsewhere  on  the  same  claim;  for 
an  occupancy  and  enjoyment  may  not  always  be  consistently 
had  by  several  co-tenants  mining  at  the  same  time  at  several 
points  in  a  single  mine.  The  very  statement  of  the  proposi- 
tion that  several  owners,  unable  to  agree,  can  yet  carry  on 
mining  of  their  one  quartz  claim  by  operating  at  different 
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points  would  seem  to  be  pregnant  of  conflicts  with  the  rule 
which  should  invariably  prevail, — that  there  shall  be  no  min- 
ing except  in  a  miner-like  manner;  for  it  needs  no  technical 
knowledge  to  assert  that  a  system  of  varying  methods  might 
often  be  followed  by  great  injury  to,  if  not  ruin  of,  the  com- 
mon property.  We  can  safely  say,  therefore,  that  these 
rights  or  privileges  of  occupancy  must  be  construed  by  the 
courts  with  a  view  to  preserve  the  property  for  the  common 
use  to  which  it  may  properly  be  put,  and  at  the«same  time  the 
manner  of  use  should  be  confined  to  that  which  is  usual  and 
common  in  the  practical  enjoyment  of  mining  claims. 

After  the  valuable  right  to  mine  is  availed  of  by  a  co-ten- 
ant, and  work  is  once  progressing,  then  it  is  to  the  co-tenant 
who  is  opposed  to  work  at  all  that  the  law  gives  its  careful 
protection, — to  the  unwilling  one,  the  perverse  one,  or  the 
one  who  could  prevent  any  mining  of  the  common  propert3' 
were  it  not  for  the  proviso  of  the  new  law, — not  the  one  who 
is  a  worker  and  wants  to  enjoy  the  proceeds  of  the  mine;  for 
the  worker  will  be  well  able  to  look  after  his  own  interests  by 
his  actual  control  of  the  property.  Several  co-owners  may 
disagree  between  themselves  as  to  what  is  a  miner-like  man- 
ner of  working  their  claim,  yet  agree  to  work  it  when  that 
question  has  been  settled,  while  another  co-tenant  will  be  a 
dissenter  from  the  doing  of  any  work.  The  differences  of 
those  who  fall  within  the  one  class  will  not  be  hard  to  adjust, 
and,  when  adjusted,  disagreements  as  to  other  matters  will 
rarely  ensue;  but  while  the  owner  who  does  not  want  the 
property  worked  at  all  cannot  accomplish  all  he  would  wish, 
as  against  his  co-tenants  who  want  to  work,  nevertheless  he 
can  prevent  their  going  ahead  against  his  will  unless  they  do 
so  with  due  and  exact  regard  to  his  rights  as  a  nonworker. 

Having  concluded  our  expression  of  what  we  conceive  to  be 
the  law  to  control  cases  like  the  present  one,  we  believe  that 
under  the  facts  the  defendants,  who  are  mining  through  the 
Karus  shaft,  should  have  been  enjoined  pendente  lite.  The 
situation  is  peculiar,  and,  under  the  circumstances,  becomes 
such  that  the  nonjoining  co-tenant,  plainti^,  may  appeal  to 
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the  court  to  prevent  further  danger  to  its  rights  likely  to  hap- 
pen by  allowing  defendants  to  take  ore  out  of  the  Snohomish 
and  Tramway  mines  through  the  Barus  shaft.  The'Barus  is 
in  itself  an  independent,  operated  mine,  to  which  plaintiff 
has  no  legal  right  of  access.  It  follows  that,  where  the  ores 
from  the  Snohomish  and  Tramway  and  Karus  are  all  brought 
to  the  surface  through  said  shaft,  plaintiff  cannot  elect  to 
take  in  kind,  with  a  knowledge  of  just  what  proportion  of  the 
ore  so  brought  to  the  surface  is  its  share  of  the  ores  of  the 
Snohomish  and  Tramway.  The  certain  knowledge  which 
plaintiff  says  it  must  have  to  afford  it  that  adequate  protec- 
tion which  the  law  gives  is  not  available,  apart  from  the 
statements  of  defendants,  upon  which  plaintiff  need  not,  and 
evidently  does  not,  rely.  Physical  conditions  thus  enable  de- 
fendants to  impede  the  plaintiff  in  its  absolute  right  to  have 
secured  to  it  a  literal  fulfillment  ■  of  the  obligations  the  de- 
fendants assumed  in  mining  the  Snohomish  and  Tramway 
claims.  Damages  may  be  irreparable  by  a  continuance  of  the 
conditions.  A  co-tenant  in  plaintiff's  position  should  be  able 
to  receive  its  ore  on  the  dump,  knowing  that  it  has  every 
pound  forthcoming  to  it,  and  satisfied  that,  of  every  car  load 
brought  to  the  surface,  its  proportion  is  fixed,  dependent 
solely  upon  the  arrival  of  the  car  at  the  surface,  and  the 
quantity  of  its  contents,  and  not  upon  the  character  of  the 
ore,  or  the  subtraction  of  any  portion  thereof,  based  on  the 
claim  that  it  has  come  from  another  property,  in  which  plaint- 
iff has  no  interest,  and  to  which  it  has  no  access.  Interfer- 
ence with  this  right  of  plaintiff  is  cause  for  action,  and  in- 
junction to  stop  mining  so  conducted  will  lie. 

An  offer  to  account  will  not  remove  the  ground  of  com- 
plaint, nor  is  plaintiff  to  be  denied  injunction  because  it  failed 
to  tender  or  pay  its  proportionate  cshare  of  the  cost  of  min- 
ing, inasmuch  as  it  is  excused  from  such  tender  or  payment, 
as  the  facts  show  it  could  not  accurately  tell  what  ores  it  was 
entitled  to,  in  order  to  estimate  the  amount  of  the  tender. 

The  question  of  the  constitutionality  of  the  amended  statute 
was  raised  by  plaintiff;  but  as  we  hold  the  court  erred  in  de- 
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nying  plaintiff's  motion  for  an  \n]\xvLC\!ioTL pendente  lite^  on  the 
grounds  discussed,  we  will  reverse  the  order  made  in  this  re- 
spect, reserving  an  opinion  upon  the  constitutional  questions. 

The  order  dissolving  the  temporary  restraining  order  is  af- 
firmed. The  order  denying  an  injunction  pendente  lite  is 
reversed.  Cause  remanded,  with  directions  to  proceed 
accordingly. 

Bemanded. 

Rehearing  granted  June  7,  1900. 


DRISCOLL,  Appellant,  v.  CREIGHTON,  Respondent. 

[No.  1,211.] 
[Submitted  April  16, 1900.    Decided  April  80, 1900.] 

Justice  of  the  Peace — Docket — Judgment  hy  Defavlt — Evi- 
dence— Jurisdiction. 

1.  A  Judgment  by  default  rendered  by  a  justice  of  the  peace  in  plaintiff's  favor  when 
plaintiff  fails  to  appear  at  tlie  time  set  for  the  hearing  of  the  case,  is  void  for  want  of 
jurisdiction. 

2.  The  docket  of  a  justice  of  the  peace  must  show  affirmatively  facts  necessary  to  con- 
fer jurisdiction. 

Appeal  from  District  Courts  Silver  Bow  County;  John 
Lindsay^  Judge. 

Action  by  Dennis  Driscoll  against  Thomas  Creighton. 
From  a  judgment  in  favor  of  defendant,  plaintiff  appeals. 
Affirmed. 

Mr.   Cliaa,  O^ Donnelly  for  Appellant. 

Messrs.  Ilo^cell  <&  Harney^  for  Respondent. 

PER  CURIAM. — Driscoll,  plaintiff  and  appellant,  brought 
this  action  in  the  district  court  of  Silver  Bow  county,  upon  a 
judgment  obtained  for  $62.75  and  costs  in  a  justice's  court  at 
Granite  county  on  August  28,  1890.     The   action  before  the 
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justice  was  upon  an  account  for  goods  sold  and  delivered  by 
Driscoll^to  Creighton  at  bis  special  instance  and  request. 
Creigbton  answered  in  tbe  district  court,  pleading  tbe  statute 
of  limitations,  and  generally  denying  tbe  material  allegatiobs 
of  the  complaint.  Trial  by  jury.  Verdict  and  judgment  for 
defendant.  Appeal  from  tbe  judgment  and  order  denying 
plaintiff's  motion  for  a  new  trial. 

Plaintiff  offered  in  evidence  tbe  justice's  docket,  sbowing: 
tbat  tbe  complaint  was  filed  witb  tbe  justice  of  tbe  peace  on 
Augast  18,  1890;  tbat  summons  was  duly  issued  by  said  jus- 
tice on  tbat  same  day;  tbat  defendant  on  tbe  same  day  <<yol- 
untarily  appeared,  and  waived  service  of  any  summons  in 
said  action,  and  said  be  (tbe  defendant)  was  ready  for  trial 
on  Tbiirsday,  August  28tb,  at  3  o'clock  p.  m. ;  tbat  tbe  court 
set  said  case  for  said  day  at  said  bour;  tbat  on  August  28tb 
in  tbe  same  year  tbe  above  case  was  called  at  3  o'clock  p.  m., 
and  tbe  defendant,  Tbomas  Creigbton,  did  not  appear;  tbat 
said  case  was  continued  for  one  bour,  same  day.  At  4  o'clock 
p.  m.  on  said  day  case  called.  Defendant,  Tbomas  Creigb- 
ton, defaulted.  Wbereupon  tbe  court  ordered  tbat  judgment 
by  default  be  entered  up  against  tbe  defendant  by  default  of 
defendant  for  tbe  amount  sued  for  and  costs  of  suit.  Said 
judgment  ordered  entered. "  Defendant  objected  to  tbe  in- 
troduction in  evidence  of  tbe  record,  and  tbe  court  sustained 
tbe  objection,  and  directed  a  verdict  in  defendant's  favor. 

Tbere  is  but  one  question  presented  upon  tbis  appeal,  viz: 
Did  tbe  justice's  court  in  wbicb  tbe  judgment  sued  upon  in 
tbis  action  was  entered  bave  jurisdiction  to  render  said  ^judg- 
ment? It  is  unnecessary  in  tbis  case  to  decide  wbetber  the 
entry  in  tbe  docket  of  tbe  justice  was  suflScient  prima  facie 
evidence  to  sbow  tbat  tbe  justice's  court  bad  jurisdiction  of 
tbe  person  of  tbe  defendant  by  bis  voluntary  appearance,  for 
tbe  reason  tbat  tbe  docket  is  fatally  defective  in  tbat  it  does 
not  sbow  affirmatively  tbat  tbe  plaintiff  appeared  at  tbe  time 
set  for  tbe  bearing  of  tbe  case;  it  therefore  falls  squarely 
witbin  tbe  procedure  prescribed  by  Section  786  of  tbe  First 
Division  of  tbe  Compiled  Statutes  of  1887,  and  tbe  principle 
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declared  in  State  ex  rd,  Keixyon  v.  Laurandeau^  21  Mont. 
216,  63  Pac.  636.  It  follows,  therefore,  that  the  judgment 
entered  by  the  justice  was  void  for  want  of  jurisdiction.  The 
district  court  did  not  err  in  sustaining  the  objection  of  de- 
fendant to  the  introduction  in  evidence  of  the  justice's  docket, 
and  directing  a  verdict  in  defendant's  favor. 
Judgment  and  order  affirmed. 

Affirmed. 


BOSTON  &  MONTANA  CONSOL.   COPPER  &  SILVER 
MINING  CO.,  Appellant,  v.  MONTANA  ORE  PUR- 
CHASING CO.,  ET  AL.,  Respondents. 

[Ho,  1,895.] 

-  [Submitted  January  19, 1900.    Decided  April  30, 1900.] 

s27    433', 

^LJi!2,       Receivers — Restraining  Order — Dissolution —  Capacity  to  Sue 
— Practice, 

1.  A  temporary  restraiulng  order  Rrauted  on  filing  of  complaint  and  affidavit,  without 
notice  to  defendants,  was  properly  vacated  oq  motion,  where  the  evidence  showed 
that  a  receiver  for  the  plaintiff  had  been  theretofore  appointed  and  had  qualified  in 
another  case,  since  Code  of  Civil  Procedure.  Section  966,  invests  a  receiver  with  pow- 
er to  sue  in  his  own  name,  as  receiver,  and,  in  absence  of  a  showing  that  such  ap- 
pointment was  not  in  force,  the  affairs  and  property  of  plaintiff  were  lncttftodtole(ft«, 
and  plaintiff  had  no  legal  capacity  to  sue. 

2.  The  appointment  of  a  receiver  for  a  corporation  (when  coupled  with  ^Is  due  qualifi- 
cation) Invests  him  with  the  right  to  sue  in  behalf  of  the  corporation  and  suspends 
the  capacity  of  the  corporation  to  sue  for  the  time  being;  if  the  receiver  refuses  to 
bring  a  necessary  action,  the  proper  practice  requires  an  application  to  the  court  for 
an  order  directing  him  to  institute  the  action. 

Appeal  from  District  Courts  Silver  Bow  County;  William 
Clancy^  Judge. 

Complaint  by  the  Boston  &  Montana  Consolidated  Copper 
&  Silver  Mining  Company  against  the  Montana  Ore  Purchas- 
ing Company  and  others.  From  an  order  vacating  a  tempo- 
rary restraining  order,  the  plaintiff  appeals.     Affirmed. 

Mr.  Wm.  H,  De  Witt  and  Messrs.  Fm^his  cfe  Evans^  for  Ap- 
pellant. 


Digitized  by 


Google 


24  Mont]  B.  &  M.  Co.  v.  M.  O.  P.  C!o.  143 

Messrs.  McHatton  <&  Cotter,  Messrs.  Clayherg  cfe  Corhett, 
Mr.  Chas.  JS.  Leonard  and  Mr.  RoVt  B.  Smithy  for  Re- 
spondents. 

PER  CURIAM. — ^Tbis  is  an  appeal  by  the  plaintiff  from  an 
order  of  tbe  district  court  of  Silver  Bow  county,  entered  on 
the  1st  day  of  March,  1899,  vacating  a  temporary  restraining 
order  of  the  previous  day,  which  had  been  granted  upon  the 
filing  of  the  complaint  &nd  an  accompanying  affidavit,  and 
without  notice  to  either  of  the  defendants.  The  order  of 
February  28th  restrained  the  defendants  from  mining  or  ex- 
tracting ores  within  certain  parts  of  the  Pennsylvania  lode 
claim,  title  to  which  was  asserted  by  the  plaintiff  to  be  in  it, 
until  a  hearing  was  had  of  an  order  to  show  cause  why  an  in- 
junction pending  the  suit  should  not  be  granted.  The  de-  ' 
fendant  Montana  Ore  Purchasing  Company  applied  for  a 
vacation  of  the  restraining  order  upon  the  ground  that  one 
Hinds  was  the  duly  appointed,  qualified,  and  acting  receiver  of 
the  plaintiff,  and  that,  therefore,  the  plaintiff  had  no  legal 
capacity  to  bring  and  maintain  the  action,  all  of  its  property, 
business,  effects,  and  rights  of  action  being  vested  in  the  re- 
ceiver. In  support  of  the  motion  was  presented  the  affidavit 
of  an  attorney  for  the  moving  defendant,  to  the  effect  that 
the  plaintiff  was  the  same  corporation  of  which  Hinds  was  re- 
ceiver under  and  by  virtue  of  an  appointment  from  the  court 
below  made  in  the  case  of  Forrester  et  al.  against  Boston  <& 
Montana  Consolidated  Copper  <&  Silver  Mining  Company  et 
al.  There  were  also  presented  in  support  of  the  motion  the 
records  of  that  court  showing  that  on  the  15th  day  of  De- 
cember, 1898,  Hinds  was  duly  appointed  receiver  for  the 
plaintiff,  and  of  all  its  business,  property,  and  effects,  the 
order  of  appointment  containing  the  usual  authority  and  di- 
rections in  respect  of  bringing  and  maintaining  actions  and 
the  like,  and  further  showing  that  he  qualified  as  such  on  the 
day  of  his  appointment.  Upon  the  evidence  the  court  dis- 
solved the  restraining  order  issued  on  the  28th  day  of  Febru- 
ary«  and  it  is  of  this  dissolution  that  the  plaintiff  complains 
on  this  appeal. 
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Counsel  concede  that  neither  this  Court  nor  the  court  be- 
low may  take  judicial  notice  of  the  proceedings  in  any  other 
cause.  We  assume  this  concession  to  be  correct,  and  hence 
we  do  not  consider  or  determine  whether  plaintiff  would  have 
had  the  capacity  to  sue  if,  at  the  time  the  complaint  was  filed 
and  the  restraining  order  issued,  the  powers  of  the  receiver 
were  suspended,  or  the  proceedings  under  the  order  appoint- 
ing him  stayed. 

Looking  only  to  the  showing  made,  it  does  not  appear  that 
the  district  court  abused  its  discretion  in  vacating  the  restrain- 
ing order.  For  aught  that  was  exhibited  to  the  court,  the  order 
of  December  15th,  appointing  the  receiver,  was  in  full  force 
and  operation.  All  the  property  of  the  plaintiff  was  in- 
trusted to  the  receiver  as  the  arm  of  the  court;  its  property 
and  affairs  were  in  ciLstodia  legis.  The  receiver  had  the  ex- 
clusive right  to  institute  and  maintain  actions  for  the  protec- 
tion of  the  rights  of  the  plaintiff  in  respect  of  its  property. 
The  appointment  of  the  receiver  (at  least  when  coupled  with 
his  due  qualification)  suspended  the  capacity  of  the  plaintiff  to 
sue,  and  he  succeeded  to  all  rights  of  action  which  the  plaint- 
iff would  have  had  but  for  the  appointment.  The  order  of 
December  16th,  and  Section  965  of  the  Code  of  Civil  Proced- 
ure, invested  the  receiver  with  the  right  to  sue  in  behalf  of 
the  corporation.  The  necessary  effect  of  clothing  the  receiv- 
er with  power  to  sue  was  to  deprive  the  plaintiff,  for  the  time 
being,  of  like  power.  We  have  been  cited  to  no  case  or  text- 
book announcing  the  contrary  rule,  and  have  been  unable  to 
find  any;  whenever  the  question  here  presented  has  arisen,  the 
courts  adhere,  su'bstantially,  to  the  doctrine  declared  in  Davis 
V.  Ladoga  Creamet^  Co.,  128  Ind.  222,  27  -N.  E.  494:  **In 
response  to  the  position  assumed  by  the  appellee,  it  must  be 
said  that  the  receiver,  when  appointed,  succeeded  to  all  the 
rights  of  the  Ladoga  Creamery  Company,  and  he  alone,  under 
the  orders  of  the  court,  could  maintain  an  action  for  the  en- 
forcement of  such  rights.  The  right  of  the  company  to  sue 
was  suspended  so  long  as  there  was  an  acting  receiver. ' '  In 
Section  6900  of  Thompson  on  Corporations,  the  learned  au- 
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thor  says:  <<The  necessary  effect  of  the  appointment  of  a  re- 
ceiver, unless  the  statute  under  which  he  is  appointed,  or  the 
order  appointing  him,  is  restrictive,  is  to  suspend  all  rights 
of  action,  of  whatever  description,  on  the  part  of  the  corpo- 
ration; since  the  receiver,  in  a  general  receivership,  whether 
it  be  what  is  called  a  receivership  pendente  lite,  or  a  receiver- 
ship for  the  purpose  of  winding  up  the  corporation,  is  vested 
with  the  right  to  the  custody  of  all  the  assets  of  the  corpora- 
tion of  whatever  description,  for  the  purposes  of  the  admin- 
istration; and  this  necessarily  includes  every  right  of  action, 
of  whatever  description,  which  is  possessed  by  the  corpora- 
tion." 

The  plaintiff  did  not  allege  a  refusal  by  the  receiver  to 
bring  such  an  action  as  the  one  brought  by  the  plaintiff,  and, 
as  suggested  by  counsel  for  the  defendants,  if  the  receiver 
bad  refused,  the  proper  practice  required  an  application  to  the 
court  for  an  order  directing  him  to  institute  an  action;  had 
the  plaintiff  made  the  propriety  or  necessity  of  bringing  such 
an  action  appear  to  the  court,  and  that  the  receiver  had  re- 
fused to  commence  it,  the  court  would  doubtless  have  com- 
pelled him  to  obey  its  order,  or  have  removed  him,  and  di- 
rected his  successor,  or  perhaps  permitted  the  plaintiff  itself, 
to  institute  the  action.     This,  however,  is  a  digression. 

The  order  of  March  1,  1899,  is  affirmed. 

Ajfimi'ed. 

Rehearing  denied,  May  29,  1900. 


DIETRICH,  Appellant,  v.  MARTIN,  et  al..  Respondents.       u  1451 

'  '  '  '  ,  26    322 

[No.  1,200.] 

[Submitted  AprU  10, 1000.   Decided  May  7, 1900.] 

Attaehmefit — Special  Statute — ^^Boata^'* — Steam  Dredge — 
Jttdgment — Invalidity  far  Want  of  Jvriadiotion — JSedelvo- 
ery  Bond — Action — Nonsuit.  ' 

Vol.  xxiv-10 
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Compiled  Laws,  1887,  Division  i,  Title  VII.,  Chapter  Y.,  proridlng  that  any  boat  fouDd 
within  the  waters  of  the  territory  is  liable  for  certain  debts  and  demands,  and  auth- 
orizing attachment  of  such  boat  therefor,  does  not  Include  a  steam  dredge,  with  an 
amalgamator  attached,  used  in  mining,  though  termed  in  plaintiff's  complaint  a 
**boat;"  and  hence  where  plaintiff  reeoyered  a  Judgment  in  attachment  under  such 
statute  against  such  boat,  which  was  retaken  by  defendant  on  a  redelivery  bond, 
plaintiff  cannot  afterwards  recover  on  such  bond,  shice  the  court  was  without  Juris- 
diction to  render  the  original  Judgment. 

Appeal  from  District  Courts  Gallatin  County;  F.  K. 
Armstrong^  Judge. 

Action  by  Louis  Dietrich  against  J.  E.  Martin  and  another 
on  a  redelivery  bond  given  in  attachment  proceedings.  From 
a  judgment  in  favor  of  defendants,  and  an  order  overruling  a 
motion  for  a  new  trial,  plaintiff  appeals.     Affirmed. 

Messrs.  Luce  dk  Luce^  for  Appellant. 

Mr.  R.  Lee  Wordy  and  Mr.  RoVt  B.  Smithy  for  Respond- 
ents. 

PER  CURIAM. — In  1891  plaintiff  commenced  an  action  in 
the  district  court  of  the  Ninth  judicial  district  against  a 
''steam  dredge  and  amalgamator,"  an  alleged  ''boat,"  de- 
scribed in  the  complaint  as  having  been  used  as  a  steam  dredge 
or  shovel,  with  an  amalgamator  attached,  for  dredging 
streams,  and  which  was  at  the  time  of  attachment  upon  the 
Jefferson  river,  a  nonnavigable  stream,  in  the  county  of  Gal- 
latin, state  of  Montana.  Plaintiff  in  that  action  proceeded 
under  Chapter  V  of  Title  VII  of  the  First  Division  of  the 
Code  of  Civil  Procedure  (Compiled  Statutes  of  1887),  relating 
to  the  attachment  of  boats,  and  their  liability  for  certain 
debts.  Summons  and  warrant  for  attachment  were  issued, 
and  attempted  service  and  levy  had  upon  the  said  boat,  under 
the  statutes  just  referred  to.  The  defendant  gave  to  the 
sheriff  a  bond  to  discharge  the  "boat"  from  the  levy,  and  it 
was  thereupon  discharged,  as  provided  for  by  Section  217  of 
the  law  mentioned.  On  January  28,  1892,  judgment  was 
rendered  in  favor  of  plaintiff  in  said  action;  and,  appeal  hav- 
ing been  taken  therefrom  to  this  Court,  said  appeal  was  dis- 
missed on  March  26,  1894.     {Dietrich  v.    Steam  Dredge  <j& 
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Amalgamator^  14  Mont.  261,  36  Pac.  81.)"  This  present  ac- 
tion was  brought  by  the  plaintiff  to  recover  upon  the  bail  bond 
which  had  been  given  by  the  defendants  for  the  release  of  the 
said  *'boat."  ,One.  of  the  defenses  pleaded  was  want  of  juris- 
diction in  the  court  to  render  the  judgment  of  January  28, 
1892.  Upon  the  trial  the  district  court  sustained  defendants' 
motion  for  a  nonsuit  upon  the  ground,  among  others,  that  the 
complaint  in  the  original  action  did  not  state  facts  sufficient 
to  sustain  a  judgment  against  the  defendants.  Judgment  was 
rendered  for  the  defendants.  The  plaintiff  now  appeals  from 
said  judgment,  and  from  an  order  overruling  his  motion  for  a 
new  trial. 

It  is  only  necessary  to  pass  upon  a  single  point,  inasmuch 
as  our  opinion  thereon  will  dispose  of  the  case.  Chapter  V 
of  Title  Vn  of  the  First  Division  of  the  Compiled  Statutes  of 
1887,  relating  to  the  attachment  of  boats,  never  was  intended 
to  apply  to  a  steam  dredge  and  amalgamator  used  for  mining 
purposes,  and  called  a  '<boat."  It  is  entirely  clear  to  us  that 
such  a  *<boat"  is  but  a  piece  of  mining  machinery.  The  stat- 
utes referred  to  affect  the  liability  of  boats  having  contracts 
of  affreightment,  or  contracts  relative  to  the  transportation  of 
persons  or  property,  and  perhaps  refer  to  other  water  craft 
used  upon  the  streams  and  lakes  in  the  state.  Plaintiff  ought 
to  have  proceeded  in  the  ordinary  way  to  secure  a  debt,  and 
not  by  invoking  a  special  statute  which  in  no  way  can  be  ex- 
tended to  embrace  mining  implements  used  in  the  extraction 
of  the  precious  metals  from  the  gravel  of  the  state. 

Being  thoroughly  satisfied  that  the  facts  stated  in  ^^ Dietrich 
V.  Steam  Dredge  c6  AmalgaTnator^'*  excluded  that  case  from 
the  provisions  of  the  special  statute  (Chapter  V,  Title  VII, 
Compiled  Statutes  of  1887)  upon  which  the  pleading  was 
drafted,  and  that  the  court  was  without  jurisdiction  to  pro- 
ceed under  said  chapter  to  judgment  against  the  supposed 
**boat,"  the  order  and  judgment  appealed  from  must  be 
affirmed. 

Affirmed. 
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FORRESTER  &  MacGINNISS,  Respondents,  v.  BOSTON 
M4  rt8  &  MONTANA  CONSOL.  COPPER  cfe. SILVER 

27435| 
■"§=^1  MINING    CO.,    A    COKPORATION   OP   MON- 

i80   IHJ  TANA,    ET   AL.,    APPELLANTS. 
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109    410 

'24    *l;  [No.  1.885.] 
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[Submitted  April  21, 1900.    Decided  May  7, 1900.] 

Corporations — Receicers — Order  of  Appointment — Vacation 
— Appeal. 

Where  a  r^celTcr  was  Imposed  on  a  corporation  at  the  instance  of  minority  stock- 
holders, because  of  Its  haTing  illegally  transferred  its  stock  and  property  to  another 
corporation,  and  on  motion  of  the  two  corporations  and  their  directors  to  Tacate  the 
order  appointing  the  receiyer  they  offered  in  evidence  a  deed  of  reeonyeyance  and 
bill  of  sale  previously  executed,  and  offered  to  allow  a  decree  to  be  entered  perpetu- 
ally restraining  the  directors  from  voting  for  a  transfer,  and  restraining  the  company 
from  making  a  transfer,  and  declaring  the  reconveyance  valid,  it  was  error  to  refuse 
to  admit  the  deed  in  evidence  on  the  ground  that  Act  of  Feb.  28, 1899  (Session  Laws, 
p.  146),  only  authorized  consideration  of  facts  existing  when  an  order  appointing  a 
receiver  was  made  on  an  appeal  from  an  order  refushig  to  vacate  the  appohitment. 

Appeal  from  District  Courts  Silver  Bow  County,'  William 
Clancy^  Judge. 

Suit  by  James  Forrester  and  John  MacGinniss  against  the 
Boston  &  Montana  Consolidated  Copper  &  Silver  Mining 
Company  and  others.  From  an  order  refusing  to  vacate  an 
order  appointing  a  receiver,  defendants  appeal.     Reversed. 

Messrs.  Forbis  &  Evans,  Mr.  William  Scallon,  Mr.  W.  W. 
Dixon,  Mr.  Ransom  Cooper^  Mr.  William  IT.  De  Witty  Mr. 
William  Wallace,  Jr. ,  and  Messrs.  Carpenter  <£  Carpenter j  for 
Appellants. 

Messrs.  McHatton  <&  Cotter,  Messrs.  Clayherg,  Corbett  <& 
Lee,  Mr.  RobH  B.  Smithy  Messrs.  Cullen,  Day&  Ctdleny  and 
Mr.  Chas.  R.  Leonard^  for  Bespondonts. 

PER  CURIAM.— The  defendants,  the  Boston  &  Montana 
Consolidated  Copper  &  Silver  Mining  Company,  a  Montana 
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corporation,  the  Boston  &  Montana  Consolidated  Copper  & 
Silver  Mining  Company,  a  New  York  corporation,  and  other 
defendants,  appeal  from  an  order  of  the  district  court  of  Sil- 
ver Bow  county,  made  and  entered  on  the  10th  day  of  April, 
1899,  by  which  the  said  district  court  denied  and  overruled  a 
motion  of  the  defendants  to  vacate  and  set  aside  an  order  made 
on  December  15,  1898,  appointing  one  Thomas  R.  Hinds  re- 
ceiver for  the  defendant  corporation  of  Montana.  The  history 
of  this  litigation  can  be  sufficiently  well  stated  for  the  pur- 
poses of  the  consideration  of  this  appeal  by  reference  to  the 
former  opinions  of  this  Court  rendered  upon  the  several 
phases  thereof  which  have  been  before  us  in  21  Mont.  544, 
565,  55  Pac.  229,  353;  22  Mont.  220,  56  Pac.  219;  22  Mont. 
241,  56  Pac.  281;  22  Mont.  376,  56  Pac.  687;  22  Mont.  438, 
56  Pac.  865;  22  Mont.  430,  56  Pac.  868;  23  Mont.  122,  58 
Pac.  40.  The  appeal  before  us  was  taken  pursuant  to  an  act 
of  the  legislative  assembly  approved  ]February  28,  1899  (Ses- 
sion Laws  1899,  p.  146),  allowing  an  appeal  ''from  an  order 
appointing  or  refusing  to  appoint  a  receiver,  or  giving  direc- 
tions with  respect  to  a  receivership,  or  refusing  to  vacate  an 
order  appointing  or  alBfecting  a  receiver. "  The  defendants, 
on  March  1,  1899,  filed  a  motion  to  vacate  the  order  as  stated 
above.  A  hearing  was  had  upon  the  motion,  and  on  April 
10th  it  was  denied.  At  the  hearing  of  the  motion  to  vacate 
the  order  of  December  15,  1898,  the  defendants  introduced 
evidence  tending  to  show  that  the  New  York  corporation  had- 
reconveyed  and  retransferred  to  the  Montana  corporation  all 
the  property  and  effects  which  had  theretofore  been  delivered 
to  the  New  York  corporation,  and  offered  in  evidence  the  deed 
of  reconveyance  and  the  bill  of  sale  dated  December  13,  1898, 
— but  not  delivered  until  after  the  appointment, — by  which 
the  transfer  was  effected.  This  deed  and  the  bill  of  sale  were 
produced  in  court,  and  tendered  in  evidence,  but  were  ex- 
cluded upon  the  objection  of  plaintiffs.  The  defendants,  both 
orally  and  in  writing,  made  the  following  offer,  which  is  still 
open  for  acceptance,  but  which  the  plaintiffs  refused  to  enter- 
tain: 
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'  ^Boston  and  Montana  Consolidated  Copper  and  Silver  Min- 
ing Company,  a  Montana  corporation,  Boston  and  Montana 
Consolidated  Copper  and  Silver  Mining  Company,  a  New  York 
corporation,  Frank  Klepetko,  John  F.  For  bis  and  G.  M. 
Hyams,  defendants  in  the  above-entitled  action,  hereby  offer 
and  consent  to  allow  judgment  and  decree  to  be  taken  and  en- 
tered against  them  forthwith  in  the  above-entitled  action  per- 
petually enjoining  them,  and  each  of  them,  from  voting,  eith- 
er in  person  or  by  proxy,  or  as  proxy  or  agent  or  attorney, 
for  any  other  person,  and  from  allowing  to  be  voted  in  per- 
son or  by  proxy,  any  shares  of  the  capital  stock  of  the  Bos- 
ton and  Montana  Consolidated  Copper  and  Silver  Mining^ 
Company  at  any  meeting  of  the  stockholders  of  said  company- 
held  or  to  be  held,  or  at  all,  in  favor  of  selling  the  whole  or 
any  part  of  the  property  of  said  corporation  mentioned  in 
Exhibit  A.  of  the  complaint  to  the  New  York  Company,  or 
in  favor  of  any  proposition  conveying  or  attempting  to  con- 
vey the  mining  property  of  the  Montana  company  to  the  New 
York  company,  or  any  part  thereof;  and  also  perpetually  en- 
joining the  said  defendant  Boston  and  Montana  Consolidated 
Copper  and  Silver  Mining  Company  of  New  York  from  min- 
ing the  property  mentioned  in  Exhibit  A.  of  the  complaint 
herein,  or  carrying  on  or  conducting  business  therewith,  or 
from  mining  or  extracting  ores  from  the  mines  or  mining 
claims  therein  mentioned;  also  perpetually  enjoining  said  de- 
fendants from  conveying  or  attempting  to  convey  the  prop- 
erty of  the  Montana  company  described  in  the  complaint  to 
the  New  York  company;  and  also  ordering  and  requiring  the 
said  New  York  company  to  deliver  to  the  Montana  company 
all  the  property  received  by  it,  the  said  New  York  company, 
from  the  said  Montana  company,  and  perpetually  enjoining 
said  New  York  company  from  using  said  property  or  mining 
or  extracting  any  ores  therefrom,  or  from  removing  or  dis- 
posing of  any  ores,  concentrates,  or  mattes,  the  product  of 
any  such  property;  also  adjudging  that  the  acts  of  the  direct- 
ors and  officers  of  the  Montana  company,  so  far  as  relate  to 
the  sale  or  conveyance  or  the  attempt  to  sell  or  convey  the 
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property  of  the  said  Montana  company  to  the  said  New  York 
company,  be  declared  null  and  void,  and  that  the  deed  of  con- 
veyance heretofore  given  to  the  said  New  York  company,  by 
the  officers  and  directors  of  the  said  Montana  company,  and 
executed  in  its  name,  for  all  the  property  and  rights  men- 
tioned or  described  in  Exhibit  A.  of  the  complaint  herein, 
which  deed  is  recorded  on' page  173  of  Book  No.  29  of  Deeds, 
records  of  Silver  Bow  county,  Montana,  be  declared  null  and 
canceled;  and  that  the  said  New  York  company  be  forever  en- 
joined from  asserting  any  claim  under  said  deed  to  said  prop- 
erty; also  that  said  New  York  company  be  declared  to  have 
no  right,  title,  or  interest  in  or  to  any  of  the  property  of  the 
Montana  company  heretofore  at  any  time  conveyed  or  at- 
tempted to  be  conveyed  by  said  Montana  company  to  said 
New  York  company;  that  said  New  York  company  be  requir- 
ed and  compelled  to  execute  any  conveyances  or  other  instru- 
ments, and  to  do  any  and  all  acts  that  may  be  necessary  or 
proper  to  be  done  to  reinvest  in,  or  convey  or  release  to,  the 
said  Montana  company,  all  title,  rights,  or  claims  on  the  part 
of  the  said  New  York  company  in  or  to  all  and  any  property 
conveyed  or  attempted  to  be  conveyed  to  said  New  York 
company  by  said  Montana  company,  and  to  invest  said  Mon- 
tana company  with  the  possession  and  control  thereof;  also 
that  the  New  York  company  be  required  and  compelled  to  ac- 
count to  the  court  fully  and  entirely  for  all  the  property  of 
every  kind  received  by  it  at  any  time  from  said  Montana  com- 
pany under  any  alleged  sale  or  otherwise,  and  for  all  pro- 
ceeds, profits,  and  property  at  any  time  received  by  it  from 
said  Montana  company  during  the  time  said  New  York  com- 
pany may  have  been  in  possession  of  said  property,  or  any 
part  of  it,  or  received  any  profits  or  proceeds  therefrom;  also 
that  defendant,  the  New  York  company,  pay  whatever  may 
be  found  due  upon  said  accounting  to  the  said  Montana  com- 
pany; also  that  plaintiffs  have  judgment  herein  for  their  costs 
of  this  suit  herein  expended  to  this  date.  Dated  at  Butte, 
Montana,  this  6th  day  of  April,  A.  D.  1899." 

The  court  sustained  the  objection  to  this  offer,  and  refused 
to  consider  it. 
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The  court  erred  in  its  refusal  to  consider  the  offer  of  the 
defendants,  and  to  admit  in  evidence  the  deed  and  bill  of  sale. 
Such  conveyance,  bill  of  sale,  and  offer  constituted  an  undo- 
ing of  the  wrongful  acts  complained  of  by  the  plaintiffs,  or 
at  least  made  prima  yacie  complete  restitution  of  the  property 
to  its  rightful  owner.  This  matter  is  dwelt  upon  at  length 
in  ForreBter  &  MacGinniss  v.  B.  S  M.  C.  C.  cfe  S.  Mining 
Co,,  22  Mont.  430,  56  Pac.  868,  and  we  need  not  here  re- 
peat what  was  there  said.  The  objections  to  the  offer  and  to 
the  introduction  of  tde  deed  of  conveyance  and  bill  of  sale 
were  without  merit.  If  these  had  been  received,  it  would 
have  been  the  duty  of  the  court  below,  in  the  absence  of  some 
counter  showing,  to  discharge  the  order  of  December  16, 
1898,  appointing  the  receiver. 

It  is  contended  by  the  plaintiffs  that  the  consideration  of 
any  matters  happening  since  th^  order  appointing  the  receiver 
was  entered  was  immaterial  upon  the  motion  to  vacate  that 
order.  This  position  is  based  upon  the  assumption  that  the 
statute  allowing  an  appeal  from  an  order  refusing  to  vacate 
the  appointment  of  a  receiver  permits  a  review  of  those  facts 
only  which  existed  when  the  order  of  appointment  was  made, 
and  that  the  necessary  effect  of  the  vacation  of  an  order  ap- 
pointing a  receiver  is  to  annul  or  avoid  such  order  from  the 
beginning — in  other  words,  to  destroy  the  order,  and  declare 
void  everything  done  under  it.  The  word  '^vacate,"  how- 
ever, as  employed  in  the  act  of  February  28,  1899,  supra,  is 
not  so  to  be  restricted  in  its  meaning,  The  statute  should  be 
understood  also  as  creating  the  right  to  appeal  from  an  order 
refusing  to  vacate  the  order  of  appointment  where  the  motion 
to  vacate  is  based,  not  upon  the  conditions  existing  when  the 
order  was  made,  but  upon  facts  occuring  subsequently  to  the 
making  of  the  original  order;  and  in  the  case  of  such  a  mo- 
tion the  vacation  of  the  order  appointing  the  receiver  is  nei- 
ther more  nor  less  than  the  discharge  of  the  order  after  it  has 
served  its  purpose.  Where  the  order  appointing  a  receiver  is 
vacated  for  reasons  arising  after  the  appointment  was  made, 
the  vacation  or  discharge  takes  effect  as  of  the  day  it  is  en- 


Digitized  by 


Google 


24  Mont]  F.  &  MacG.  v.  B.  &  M.  Co.  153 

tered,  and  all  acts  theretofore  lawfully  performed  in  pursu- 
ance of  the  appointment  are  valid. 

The  offer  made  by  the  defendants,  which  the  court  should 
have  required  the  plaintiffs  to  accept,  renders  it  unnecessary 
to  continue  the  receivership  for  the  purpose  of  an  account- 
ing. 

The  order  refusing  to  vacate  the  order  of  December  15, 
1898,  is  therefore  reversed,  and  the  cause  is  remanded,  with 
directions  to  the  court  below  and  its  judge  to  admit  the  evi- 
dence and  the  offer  excluded,  and  proceed  to  hear  and  deter- 
mine the  motiod  in  accordance  with  the  views  herein  ex- 
pressed. 

Reversed  and  remanded. 


MODIFICATION  OF  THE  FOREGOING  OPINION. 

[Filed  June  8, 1900] 

PER  CURIAM.— ^Upon  further  consideration  we  are  satis- 
fied that  no  necessity  exists  for  a  new  hearing  in  the  court  be- 
low of  the  application  to  vacate  or  discharge  the  order  of 
December  16,  1898,  appointing  a  receiver  for  the  Boston  and 
Montana  Consolidated  Copper  and  Silver  Mining  Company  of 
Montana.  By  acceptance  of  the  offer  quoted  in  the  opinion, 
the  plaintiffs  will  obtain  all  the  redress  to  which  they  are  en- 
titled. Although  the  deed  of  conveyance  and  the  bill  of  sale 
should  have  been  admitted  in  evidence,  yet  the  error  commit- 
ted in  excluding  them  does  not  require  the  court  below  furth- 
er to  examine  the  merits  of  the  application,  for  the  offer  made 
subsequently  to  the  ruling  by  which  the  muniments  of  title 
were  rejected,  conceded,  and  still  concedes,  to  the  plaintiffs 
the  right  to  recover  a  judgment  awarding  to  them  the  sub- 
stantial relief  for  which  they  prayed,  and  obviated  the  need 
of  continuing  the  receivership.  The  duty  of  the  court  below 
was  plain  and  unmistakable;  when  the  offer  was  made  the 
court  should  have  ordered  a  judgment  to  be  entered  conform- 
able to  the  terms  of  the  offer,  and  then  discharged  the  order 
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of  appointmeat.  No  reason  exists  for  the  retention  of  the 
receiver,  the  order  appointing  such  officer  having  fully  per- 
formed the  purposes  to  subserve  which  it  was  granted. 

The  last  paragraph  of  the  original  opinion  is  therefore 
amended  so  as  to  read  as  follows:  The  order  refusing  to  va- 
cate the  order  of  December  16,  1898,  is  reversed,  and  the 
cause  is  remanded,  with  directions  to  the  district  court  to 
render  and  cause  to  be  entered  a  judgment  and  decree  in  favor 
of  the  plaintiffs  and  against  the  defendants  in  conformity  to 
the  offer  made;  and  thereupon  forthwith  to  vacate  or  dis- 
charge the  order  appealed  from,  such  vacatidn  or  discharge  to 
take  effect  as  of  the  date  of  such  judgment  so  to  be  rendered 
and  entered,  but  without  prejudice  to  any  right  of  the  re- 
ceiver to  be  reimbursed  out  of  the  trust  estate  for  any  amounts 
he  may  have  properly  expended  or  become  liable  to  pay,  and 
to  be  compensated  for  his  services. 

JReversed. 

Mr.  Justice  Word  takes  no  part  in  the  foregoing  decbion. 


STATE  EX  REL.    STATE  BOARD  OF  EQUALIZATION, 
Relator,  v.  FORTUNE,  Respondent. 

[No.  1,488.] 
[  Submitted  April  6, 1900.    Decided  May  7, 1900.] 

Taxation — State  Board  of  Equalization — Powers — Constitu- 
tion— Adoption  of  Provision  from  ConstitiUion  of  Another 
State — Interpretation. 

1.  Under  Constitution,  Art.  XII.,  Section  15,  the  state  board  of  equalization  is  wltbout 
power  to  increase  or  decrease  the  total  yaluatlon  of  the  property  in  the  state  as 
shown  by  theabstracts  transmitted  to  it  by  the  county  boards.  [State  ex  rel.  Wal^ 
lace  T.  Staie  Board  of  EqudUxation,  18  Mont.  473.   Affirmed,) 

2.  Under  Constitution,  Art.  XII.,  Section  16,  the  state  board  of  equalization  iB  wltbout 
power  to  increase  or  decrease  the  yaluation  of  any  specific  class  or  chwses  of  prop- 
erty aboTe  or  below  that  fixed  by  the  county  boards  as  shown  by  the  abstracts  trans- 
mitted to  the  state  board,~it8  authority  being  limited  to  raisUig  or  lowering  the 
entire  assessment  of  a  county. 
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8.  Where,  Id  constmlog  a  proTlsIon  of  the  state  coDstltution,  It  appears  it  was  adopted 
from  the  constitution  of  another  state,  and  that  preylous  to  such  adoption  the  court 
of  last  resort  of  the  parent  state  had  placed  on  the  proYlsion  an  Interpretation  not 
dearly  erroneous,  the  presumption  Is  that  the  conyention  adopting  the  prorlslon 
was  conyersant  with,  and  designed  to  adopt,  the  Interpretation  glyen. 

Action  by  the  State  of  Montana,  on  the  relation  of  the 
State  Board  of  Equalization,  against  Vincent  Fortune,  County 
Clerk  and  Kecorder  of  Cascade  County.     Demurrer  sustained. 

Mr.  C.  B.  Nolauy  Attorney  General^  for  Relator. 

Mr.  A.  C.  Gorridey  and  Messrs.  Carpenter  <&  Ca/rpentery  for 
Respondent. 

PER  CURIAM. — This  is  an  original  proceeding  in  Tnandarmis 
by  the  state  board  of  equalization  as  relator.  The  affidavit 
upon  which  the  alternative  writ  was  issued  discloses  these 
facts:  The  relator,  at  its  annual  meeting  in  July  and  August, 
1899,  inspected  the  duplicate  statements  of  the  assessments  of 
the  several  counties  of  Montana  transmitted  by  the  county 
clerks  in  accordance  with  the  provisions  of  Section  8842  of 
the  Political  Code;  and,  after  an  examination  had  been  made 
by  the  members  of  the  board  for  the  purpose  of  ascertaining 
the  true  value  of  certain  classes  of  personal  property,  in- 
creased the  assessed  valuation  of  such  property  by  |745, 629. 
The  increased  valuation  of  beef  cattle  was  |36,191,  of  stock 
cattle  $196,883,  and  of  stock  sheep  $467,087.  The  values 
fixed  by  the  relator  were  $40  for  beef  cattle,  $22. 60  for  stock 
cattle,  and  $2.75  for  stock  sheep  per  head.  In  Cascade  county 
beef  cattle  had  been  assessed  at  $80,  stock  cattle  at  $20,  and 
stock  sheep  at  $2. 50  per  head.  The  increase  in  this  county 
made  by  the  relator  was  $25,290  for  beef  cattle,  $69,992.50 
for  stock  cattle,  and  $41,871  for  stock  sheep.  The  increase 
was  made  without  notice  to  the  county  clerk  or  any  taxpayer. 
The  county  clerk  of  Cascade  county  refused  to  enter  in  the 
assessment  book  of  that  county  the  changes  made  by  the  rela- 
tor, and  the  objept  of  this  proceeding  is  to  compel  him  to  do 
so.  The  defendant  tests  by  demurrer  the  sufficiency  of  the 
facts  stated. 


Digitized  by 


Google 


156  State  t;.  FoKTUNE.  [Mar.  T. '00 

The  learned  attorney  general  frankly  states  that  the  present 
proceeding  practically  amounts  to  a  motion  for  a  rehearing  of 
the  case  of  State  ex  rel.  Wallace  v.  State  Board  of  Eqtudiza- 
tion^  which  was  decided  on  September  28,  1896,  and  is  re- 
ported in  18  Mont,  at  page  473,  46  Pac.  266.  The  qaestion 
submitted  in  that  case  was  whether  the  state  board  of  equali- 
zation possesses  the  power  to  increase  the  total  of  the  assessed 
valuations  of  the  counties  of  the  state.  That  qi^estion  is  now 
again  presented,  together  with  the  question  of  whether  such 
board  has  the  power  to  increase  or  decrease  the  valuation  of 
any  specific  class  or  classes  of  property  above  or  below  that 
fixed  by  the  county  boards  as  shown  by  the  abstracts  and 
statements  transmitted  to  the  state  board.  In  the  Wallace  Case 
this  Court  held  that  the  state  board  of  equalization  has  not 
authority  to  increase  or  decrease  the  total  valuation  of  the 
property  in  the  state  as  shown  by  the  abstracts  transmitted  to 
it  by  the  county  boards.  The  attorney  general  earnestly  and 
with  ability  argues  that  the  former  decision  is  erroneous.  He 
insists  that  in  the  Wallace  Case  the  constitutional  provisions 
only  were  considered,  the  statutory  provisions  touching  the 
board  of  equalization  not  having  been  called  to  the  Court's 
attention.  It  is  apparent,  however,  that  the  decision  was 
based  upon  the  limitations  ordained  by  Sections  9  and  15  of 
Article  XII  of  the  Constitution  of  Montana  in  respect  of 
powers  of  the  state  board  of  equalization.  Commenting  upon 
Section  15,  and  comparing  it  with  Section  15  of  Article  X  of 
the  Colorado  constitution,  the  Court  said:  "We  have  been 
unable  to  find  a  constitutional  provision  exactly  like  ours  in 
any  of  the  states.  The  constitution  of  the  state  of  Colorado 
contains  provisions  upon  this  subject  so  nearly  like  ours  that 
it  may  be  fairly  claimed  that  they  are  substantially  the  same. 
In  fact,  it  seems  from  their  substantial  similarity  that  our 
state  may  be  said  to  have  adopted  the  Colorado  constitution 
upon  this  subject."  The  opinion  sets  out  also  Section  11  of 
Article  X  of  the  Colorado  constitution,  which,  as  to  the  sub- 
ject then  and  now  under  consideration  differs  not  at  all  from 
Section  9   of  Article  XII  of  our  Constitution.     The  Court 
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quoted  liberslly  from  the  opinion  of  the  Supreme  Court  of 
Colorado  in  People  ex  rel.  Crawford  v.  Lothropy  3  Colo.  428, 
which  interpreted  said  sections  of  the  constitution  of  that 
state,  and  adopted  the  reasoning  and  the  decision  therein  an- 
nounced, saying:  ''These  comments  by  th^  Colorado  court 
upon  the  constitutional  restrictions  placed  upon  the  powers  of 
the  state  board  of  equalization  of  that  state  apply  with  exact- 
ness and  force  to  our  Constitution  and  the  powers  of  the  re- 
spondent board  thereunder.  We  think  the  authority  quoted 
above  is  absolutely  decisive  of  the  case  at  bar.  We  therefore 
are  of  the  opmion  that  the  respondent  board,  in  increasing  the 
total  valuation  of  the  property  of  the  state  as  disclosed  and 
fixed  by  the  abstracts  and  statements  transmitted  to  it  by  the 
assessors  and  county  boards  of  equalization,  acted  without 
authority,  and  that  its  action  in  this  respect  was  and  is  wholly 
void." 

The  Colorado  decision  was  made  in  1877,  and  Montana  be- 
came a  state  in  1889;  Section  16  of  Article  XII  of  our  Con- 
stitution was  adopted  from  the  Colorado  constitution  after  an 
interpretation  thereof  by  the  court  of  last  resort  in  the  parent 
state.  That  interpretation  is  not  clearly  erroneous.  The 
presumption  is,  therefore,  that  the  convention  which  framed 
the  Montana  Constitution  was  ^'conversant  with  and  designed 
to  adopt  also"  the  interpretation  previously  given  to  the  sec- 
tion in  Colorado.  (Am.  &  Eng.  Ency.  Law  (2d  Ed.),  936; 
St^dler  V.  First  National  Bank,  22  Mont.  203,  66  Pac.  111.) 
Nor  has  the  supreme  court  of  that  state,  in  Ames  v.  People 
(Colo.  Sup.),  66  Pac.  666,  modified  or  receded  from  People  y. 
Lothropj  and  as  late  as  January  17th  of  the  present  year  the 
last-named  case  is  reafSrmed  in  People  v.  Ames  (Colo.  Sup.), 
60  Pac.  346, 

The  learned  attorney  general  cites  Sections  3690,  8800- 
3802  of  the  Political  Code  as  conferring  upon  the  state  board 
of  equalization  authority  to  do  that  which  it  attempted  to  ac- 
complish; but  statutes  cannot  clothe  the  state  board  with  power 
denied  to  it  by  the  fundamental  law. 

After  a  careful  examination  and  consideration  of  the  reasons 
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advanced  and  the  authorities  cited,  we  are  of  the  opinion  that 
the  conclusion  announced  in  the  Wallace  Case  should  not  now 
be  disturbed  or  overruled.  Since  it  was  decided,  two  general 
elections  and  two  sessions  of  the  legislative  assembly  have 
been  held,  thereby  affording  opportunity  for  the  people,  if 
dissatisfied  with  the  interpretation,  to  change  the  Constitution 
so  as  to  cure  the  evils  of  which  complaint  is  made;  but  no 
such  amendment  has  been  proposed.  This  remedy  is  yet 
available  to  them. 

In  the  Wallace  Case  the  court  was  inclined  (as  we  are)  to 
think  that  by  the  weight  of  authority  the  state  board  of  equal- 
ization is  without  power  to  change  the  valuation  of  any  class 
of  property,  its  authority  being  limited  to  raising  or  lowering 
the  entire  assessment  of  a  county.  In  the  proceeding  at  bar 
it  appears  that  the  state  board  increased  the  valuation  of  three 
classes  of  personal  property.  Determination  of  the  questions 
thus  suggested,  and  of  the  further  question  whether  the  state 
board  can  raise  or  lower  assessments  without  first  giving  no- 
tice of  its  contemplated  action,  is  unnecessary  to  a  decision, 
and  an  opinion  thereon  is  reserved. 

The  demurrer  is  sustained,  and  a  judgment  will  be  entered 
dismissing  the  proceeding. 

Dismissed. 

Mr.  Chief  Justice  Brantly:  I  concur  in  the  foregoing 
opinion  solely  on  the  ground  of  stare  decisis.  If  the  question 
involved  were  a  new  one  in  this  state,  I  should  be  in  favor  of 
disregarding  the  construction  given  to  the  section  of  the  con- 
stitution by  the  Supreme  Court  of  Colorado  in  People  v. 
Lothropj  3  Colo.  4.28,  and  followed  by  this  Court  in  State  ex 
rel.  Wallace  v.  State  Board  of  Equalization^  18  Mont.  473, 
46  Pac.  266,  as  demonstrably  wrong. 
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WASTL,  Respondent,  v.  MONTANA  UNION  RAILWAY 
CO.,  Appellant. 

[No.  1,189.] 
[Submitted  January  27, 1900.   Decided  May  14, 1900.] 

Second  Appeal — Former  Decision — Law  of  the  Case — Statute 
— Repeal — Effect — Rights  Accrued — Master  and  Servant^ — 
Personal  Injuries  —  Negligence  —  Nonsuit  —  Questions  for 
Jury — Verdict — Conclusiveness — Limitation  of  Actions — • 
Review — Record — Presumptions — Instructions. 

1.  On  a  second  appeal  the  appellate  court  Is  bound  by  a  former  decision  on  points  nec- 
essarily determined,  but  on  matters  not  essential,  or  questions  not  considered,  it  is 
not  bound. 

2.  Complied  Statutes  1887,  Sec.  697,  glTing  to  one  employee  injured  by  the  negligence  of 
a  superior  a  right  of  action  against  the  master,  wtis  repealed  by  Constitution.  Art. 
XV,  Sec.  11.  Constitution  Schedule,  Sec  9,  proTldes  that  all  causes  of  action,  claims 
and  rights  existing  at  the  time  of  the  admission  of  the  state  into  the  Union  shall  be 
enforced  and  protected  under  the  laws  of  the  state.  Held,  that  rights  which  had 
accrued  under  Section  097  prior  to  its  repeal  were  preserved  by  the  saying  clause  of 
the  constitution  to  be  enforced  under  the  laws  of  the  state. 

8.  The  evidence  in  an  action  for  personal  injuries  showed  that  plahitlff  was  employed 
at  defendant's  roundhouse  as  night  helper,  to  do  work  required  by  his  superior,  the 
hostler  In  the  yard.  The  hostler,  desiring  to  moye  an  engine  to  the  roundhouse, 
directed  plaintiff  to  turn  the  switch.  Plahitlff  had  no  torch  (haying  been  forbidden 
to  use  one),  and  it  was  so  dark  he  could  not  tell,  when  he  got  off  the  engine  to  turn 
the  switch,  whether  he  was  between  the  rails  or  not.  While  plaintiff  was  stooping 
to  find  the  switch  leyer,  without  looking  to  see  if  the  engine  was  coming,  the  hostler, 
without  any  signal,  started  the  engine,  to  avoid  a  collision  with  an  approaching  train, 
and  plaintiff  was  run  down  and  injured.  It  was  customary  for  the  helper  to  signal 
the  hostler  by  hallooing  when  the  switch  was  turned,  and  plaintiff  knew  that  it  was 
defendant's  custom  to  run  engines  about  the  yard  at  night  without  signals  or  lights. 
HeML,  it  was  for  the  jury  to  say  whether,  under  all  the  circumstances,  defendant's 
hostler  was  negligent,  and  whether  plaintiff  was  guilty  of  contributory  negligence, 
and  that,  therefore,  a  motion  for  nonsuit  was  properly  denied. 

4.  A  verdict  on  conflicting  evidence  will  not  be  disturbed  on  appeal  where  there  is  suf- 
ficient evidence  to  sustain  it. 

6.  An  alleged  error  in  admitting  evidence  in  support  of  a  cause  of  action  to  which  the 
defense  of  the  limitations  has  been  properly  Interposed  cannot  be  reviewed  In  the 
absence  of  a  request  for  instructions  directing  the  Jury  to  disregard  it. 

6.  Code  of  Civil  Procedure,  Sec.  1080-,  Subds.  7. 8,  provide  that  all  instructions  given 
must  be  filed  together  with  those  refused,  and  that  the  Instructions  given,  and  the 
modifications  thereof,  and  the  refusal  to  give  Instructions  shall  be  deemed  excepted 
to,  and  no  bill'  of  exceptions  is  required.  Sections  1161, 1176  and  1196  provide  that 
Inst^ctions  are  deemed  to  have  been  excepted  to,  and  no-  bill  of  exceptions  is  re- 
quired, and  that  the  Judgment  roll,  containing  among  other  papers  "all  orders,  mat- 
ters and  proceedings  deemed  to  have  been  excepted  to  without  a  bill  of  exceptions." 
constitutes  the  record  on  appeaL  Held,  that  instructions  were  properly  in  the  rec- 
ord for  review  when  made  a  part  of  the  judgment  roll,  and  that  It  was  unnecessary 
to  Include  them  in  the  bill  of  exceptions . 
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7.  Under  Code  of  ClTil  Procedure,  Sec.  8206.  Subd.  15,  declaring  that  the  prima  facU 
presumption  Is  "that  official  duty  has  been  regularly  performed,"  it  will  be  pre- 
sumed, in  the  absence  ot  a  showing  to  the  contrary,  that  instructions  found  in  the 
proper  place  in  a  record  on  appeal,  with  proper  indorsements  thereon,  were  put 
there  by  the  trial  court  and  its  officers. 

8.  Instructions  given  or  refused  are  properly  in  the  record  on  appeal  when  identified 
by  the  trial  Judge,  and  made  arpart  of  the  Judgment  roll,  though  they  are  not  signed 
by  the  party  asking  them,  as  required  by  Code  of  GlTll  Procedure,  Sec.  1080. 

9.  An  instruction  in  an  action  by  an  employee  for  personal  injuries  that,  although  the 
plaintiff  was  negligent,  he  is  not  precluded  from  a  reooyery  unless  his  negligence  was 
"the"  proximate  cause  of  the  injury,  is  erroneous,  since  the  Jury  can  infer  from  the 
use  of  the  deflnltlye  "the"  that  the  plaintiff,  though  guilty  of  negligence  which  could 
be  called  "a**  proximate  cause  of  the  injury,  should  not  be  barred  unless  his  neg;!!- 
gence  was  the  sole  cause  of  the  injury. 

Mb.  Justicb  Hunt  dissenting. 

« 

Appeal  from  District  Courts  Silver  Bow  County;  William 
Clancy^  Judge. 

Action  by  Peter  Wastl  against  the  Montana  Union  Railway 
Company.  From  a  judgment  for  plaintiff,  and  an  order  deny- 
ing a  new  trial,  defendant  appeals.     Reversed. 

Statement  of  the  Case. 

This  is  an  action  for  damages  for  personal  injuries  alleged 
to  have  been  sustained  by  the  plaintiff  through  the  negligence 
of  the  defendant.  A  judgment  for  the  plaintiff  was  reversed 
on  a  former  appeal,  and  the  cause  was  remanded  for  a  new 
trial.  (17  Mont.  213,  42  Pac.  772.)  Before  the  second  trial 
in  the  district  court  the  complaint  was  amended  so  as  to  make 
more  specific  the  allegations  of  negligence  on  the  part  of  de- 
fendant. It  is  alleged. by  plaintiff  that  on  April  15,  1889,  the 
defendant,  a  corporation  organized  under  the  laws  of  Mon- 
tana, was  engaged  in  operating  its  railroad  in  Silver  Bow 
county,  using  in  connection  therewith,  at  the  city  of  Butte, 
its  depot,  tracks,  switches,  switch  yard,  engines,  and  other 
necessary  appliances;  that  the  plaintiff  was  in  its  employ  as  a 
laborer,  his  ordinary  duties  requiring  him  to  wipe  and  ooal 
engines,  and  to  perform  such  other  tasks  as  might  be  directed 
by  the  boss  in  the  roundhouse  or  the  hostler  in  t^e  yard;  that 
it  was  also  plaintiff's  duty,  in  the  absence  of  the  regular  helper, 
and  when  ordered  by  the  hostler,  to  aid  the  hostler  in  the 
movement  of  engines  about  the  yard  by  opening  and  closing 
the  necessary  switches;  that  plaintiff  had  no  experience  what- 
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ever  in  turning  switches, — a  fact  well  known  to  deleutlant, — 
and  that  defendant  had  wholly  failed  to  instruct  him  how  to 
perform  this  task  by  the  promulgation  of  suitable  rules,  or  by 
other  means,  so  that  he  might  avoid  the  danger  incident  there- 
to; that  about  9  o'clock  p.  m.  on  April  15,  1889,  the  regular 
helper  being  absent,  the  hostler,  as  the  superior  of  plaintiff, 
directed  the  plaintiff  to  get  upon  an  engine  which  was  stand- 
ing on  a  side  track  in  the  yard,  and  assist  in  taking  the  engine 
to  the  roundhouse  by  getting  off  and  turning  the  switches 
whenever  the  engine  stopped;  that  the  night  was  dark;  that 
the  yard  was  not  lighted;  that  the  plaintiff  was  not  permitted 
to  take  a  light;  that  the  engine  went  west  to  a  point  near  the 
first  switch,  where  it  stopped;  that  thereupon  the  plaintiff, 
getting  off,  went  eastward,  walking  between  the  rails,  to  turn 
the  switch,  and,  giving  his  attention  entirely  to  his  task,  was 
stooping  down  in  the  darkness,  looking  for  the  switch  lever; 
that  while  he  was  in  this  position  the  hostler,  without  giving 
any  signal  with  the  bell  or  whistle,  or  by  other  means,  re- 
versed the  engine,  and  ran  it  back  towards  the  east  upon  and 
over  the  plaintiff,  inflicting  upon  him  serious  add  permanent 
injuries,  with  the  result  that  he  has  since  that  time  been  un- 
able to  perform  manual  labor  and  to  earn  a  living  for  himself 
and  family;  and  that  the  said  injuries  were  wholly  without  his 
fault. 

The  answer  denies  all  the  material  allegations  of  the  com- 
plaint; alleges  that  the  injuries  of  plaintiff  were  due  to  his 
own  negligence;  and  sets  up  a  special  affirmative  defense  that, 
in  80  far  as  the  plaintiff  seeks  to  recover  of  defendant  upon 
the  ground  that  defendant  had  failed  to  instruct  him  how  to 
turn  switches,  and  to  promulgate  suitable  rules  to  guide  him 
in  the  performancie  of  this  duty,  the  plaintiff's  cause  of  action 
is  barred  by  the  provisions  of  Section  47  of  the  Code  of  Civil 
Procedure  of  the  Compiled  Statutes. 

The  jury  found  for  the  plaintiff,  assessing  his  damages  at 
$10,000,  and  judgment  was  entered  for  that  amount.     From 
this  judgment,  and  an  order  denying  a  new  trial,  defendant 
-  prosecutes  this  appeal. 
Vol.  xxiv— n 
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Mr.  John  F.  ForbiSj  Mr.   O.  B.  Winstov^  and  Mr,  William 
Wallace^  Jr, ,  for  Appellant. 

The    plaintiff's    contributory    negligence    bars    recovery. 
{Aerkfetz  v.   Humphries^  145  U.  S.  p.   418;    Oshom  v.    Cbal 
Co,,  71  N.  W.  814;  Sherman  &  Red.  on  Negl.  (5th  Ed.)  Sec. 
476,  p.  822,  cases  in  notes  16  and  18,  Sec.  61,  p.  87,  note  2; 
Clark  V.  Ry,  Co,,  11  Pac.  134;  Sherman  &  Red.    on   Negl., 
Sec.  185,  foot.)     The  giving  of  Instruction  No.  3  was  error. 
[Ry,  Co,  V.  Massig,  50  Ills.  App.  666;  Ice  cfe  Storage   Co.   v. 
Smlly,  63  Ills.  App.  160;  Ruchinshy  v.    French^    46  N.   E. 
417,  418;  Rya/n  v.  Armour,  47  N.  E.  60,  61;  Henion  v.  Ry. 
Co,,  79  Fed.  903,  908;  OshornY,   Coal  Co.,   71  N.    W.   814, 
815;  Fisher  Y.  Ry,   Co.,  43  N.  W.   926;   Payne  v.   Ry.    Co., 
31  S.  W.  885,  888,  left  middle;  Sherman  &  Red.   on  Negl., 
Sec.  96,  p.  146,  Sec.  94,  p.  144,  note  2,  Sec.  61,  p.  88,  note 
6;  Ry.  Co,  v.  Swisher,  61  111.  App.  311.)     There   was  error 
in  charging  the  jury  that  plaintiff  might  recover  for  hostler's 
negligence.     [Knox  v.    Southern  Ry.    Co.,   47   S.    W.   491; 
Clay  V.   Chicago,  B,  c&  Q,  Ry.  Co.,  56  Ills.  App.   235;  Ry. 
Co.  V.  Massig,  50  Ills.  App.    ^^^',  Ry.    Co.    v.  Whitaker,    33 
S.  W.  716,  717;  Ry.  Co,  v.  Hyde,  56   Fed.    188,    193,    194; 
WattY.  Hart,  34  Pac.  423,  426;  Adams  v.   Iron    Cliff  Co., 
44  N.  W.  270,  276;  Goodwdly,  31    C    Ry.,  45  Pac.   210; 
Hastings  v.  M.   U.  Ry.  Co.,  46  Pac.  264,  265.)     The  acts  of 
negligence  alleged,  other  than  the  hostler's  acts,  are  barred 
by  limitation.     [Chicago  Ry,  Co.  v.  Scanlon,  48  N.  E.    826; 
Benton  y.  C.  Ry.    Co.,  41  Fed.    744-750;  Wingert  v.    Car- 
penter, 59  N.    W.    662.     (Personal   injury   cause   based    on 
statute  of  one  state,  amended  to  cause  on  statute  of  another 
state.)     Alabama  G.  S.  R.   Co.,  v.  Smith,  1  So.    Rep.    723. 
(Personal  injury,  forcible  ejection  of  passenger;  amendment, 
voluntarily  leaving  train,  misled  by  porter  calling  wrong  sta- 
tion.)    Buntin  v.  Ry.  Co.,  41  Fed.    744.     (Damages,  flood- 
ing land  by  embankment;   amendment,    embankment  threw 
water  against  a  bridge  afterwards  built,  so  as  to  collect  drift 
and  flood.)     Hester  v.  Mullen,  12  S.  £.  Rep.  447.     (Slander; 
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new  words  in  amendment.)  Sicard  v.  Davis^  6  Peters,  124, 
(Ejectment;  different  demise  in  amendment.)  Barker  v.  Ry, 
Co.^  8  So.  Rep.  466.  (Personal  injury,  husband  joined  by 
amendment,  necessary  sliould  join  under  statute.)  Annifitmi 
<j&  A.  a,  Co,  V.  Ledhettei^  9  So.  Rep.  73.  (Loss  of  goods  as 
common  carrier;  amended  to  warehouseman.)  This  question 
was  presented  properly  by  pleading  the  statute  in  the  answer 
to  the  amended  matters.  (Sec.  749,  Code  of  Civil  Procedure, 
Montana;  Jefferaonville  H.  Co.  v.  Hendricks^  41  Ind.  48; 
Pennsylvania  Co.  v.  Sloan^  125  Ills.  72.)  It  was  error  to 
allow  the  jury  to  return  a  verdict  on  either  of  the  amended 
grounds  of  negligence.  {McDermott  v.  Railroad  Co.^  43 
Pac.  248,  249;  Ruchinsky  v.  French,  46  N.  E.  417,  418.) 
See  also:  Ryan  v.  Armour  c&  Co.,  47  N.  E.  60,  61.  (Where 
party  injured  had  worked  only  one  and  one- half  days.)  Rer- 
rigan  v.  Ry.  Co.^  30  N.  E.  57;  Morgan  v.  Iron  Co.^  31  N. 
E.  234;  D.  L.  &W.  R.  R.  Co.  v.  Voss,  41  Atl.  225;  C  <&^Y. 
R.  Co.  V.  Massig^  60  Ills.  App.  ^Q^\  Ice  Co.  v.  Scully,  63 
Ills.  App.  150.)  The  verdict  was  excessive.  (Kennon  v. 
GUjner,  5  Pac.  855:  8  Am.  &  Eng.  Enc.  of  Law,  2nd  Ed., 
pp.  632,  633.) 

Mr.  T.  J.  Walshj  Mr.  John  A.  Shelton,  and  Mr.  James  M. 
HinJde,  for  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY,  after  stating  the  case, 
delivered  the  opinion  of  the  Court. 

The  appellant  asks  for  a  reversal  of  the  judgment  and  order 
upon  the  following  grounds:  That  the  trial  court  erred  in 
refusing  to  direct  a  nonsuit;  that  the  evidence  is  insufficient 
to  justify  the  verdict;  that  the  trial  court  admitted  improper 
evidence;  that  it  erred  in  submitting  certain  instructions  to  the 
jury  and  in  refusing  to  submit  others  requested;  and  that  the 
verdict  is  excessive. 

1.  This  suit  was  brought  under  Section  697,  Fifth  Divis- 
ion, Compiled  Statutes  1887.  This  section  was  construed  and 
applied  in  Criswell  v.   Montana    Central  Railway   Co.,    17 
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Mont.  189,  42  Pac.  767.  The  judgment  in  that  case  waH 
afterwards  reversed  on  rehearing  upon  a  constitutional  ques- 
tion which  was  not  urged  on  the  first  hearing  (18  Mont.  167, 
44  Pac.  625,  33  L.  R.  A.  654),  but  the  opinion  of  the  Court 
there  expressed  as  to  the  proper  interpretation  of  this  section 
was  in  no  wise  changed  or  modified.  As  already  noted  in  the 
foregoing  statement,  a  judgment  for  the  plaintiff  in  this  cause 
was  reversed  upon  a  former  appeal,  and  a  new  trial  granted. 
The  contention  is  now  made  by  counsel  for  respondent  that  all 
the  questions  presented  upon  this  appeal,  except  the  one  raised 
by  the  assignment  last  mentioned  and  some  arising  upon  the 
correctness  of  particular  instructions,  presently  to  be  noted, 
were  involved  in  the  former  appeal,  and,  therefore,  that  the 
conclusions  reached  by  the  Court  at  that  time  are  the  law  of 
the  case,  and  binding  upon  us  on  this  appeal.  Counsel  even 
go  so  far  as  to  insist  that  this  principle  extends  to  all  matters 
that  the  Court  should,  or  might  have,  properly  considered  and 
determined  on  the  former  appeal,  whether  an  opinion  was  ex- 
pressed thereon  or  not.  As  we  understand  it,  however,  this 
Court  has  never  gone  further  in  the  application  of  the  rule 
than  to  hold  that  it  is  bound  by  a  former  decision  upon  all 
points  necessary  to  a  determination  of  the  cause  as  it  was  then 
presented.  On  matters  not  essential,  or  questions  incidental 
or  not' considered,  the  court  is  not  conclusively  bound  upon 
the  second  appeal.  In  Palmer  v.  Murray j  8  Mont.  174,  19 
Pac.  663,  referring  to  a  former  appeal  in  the  same  case  (6 
Mont.  126,  9  Pac.  896),  the  Territorial  Supreme  Court  said: 
<  ^That  decision  has  now  become  the  law  of  the  case  in  all  of 
its  stages,  and  cannot  be  departed  from,  so  far  as  the  ques- 
tions of  law  or  fact  are  concerned  which  were  therein  pre- 
sented for  review  or  decision."  The  rule  has  been  repeatedly 
invoked  and  applied  in  this  jurisdiction,  both  before  and  since 
the  decision  in  the  case  cited.  ( Creighton  v.  Hershfield^  2 
Mont  170;  Daniels  v.  Andes  Insurance  Co,^  Id.  600;  Kelley 
V.  Cable  Co.,  8  Mont  440,  20  Pac.  669;  Davenport  v.  Klein- 
Schmidt  J  8  Mont  467,  20  Pac.  823;  Priest  v.  Mde,  19  Mont 
53,  47  Pac  206,  958;  Jfaddoxr.  Teague,  18   Mont  512,  46 
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Pac.  636;  Murray  y.  Polglase,  23  Mont.  401,  59  Pac.  439-0 
But,  thoagh  the  rule  may  be  invoked  even  in  support  of  an 
erroneous  ruling  upon  the  former  appeal  {Da/oenport\,  Klein- 
schmidtj  supra)^  its  application  will  be  strictly  limited  to  the 
points  necessary  to  the  determination  of  the  cause.  It  cannot 
be  successfully  invoked  to  estop  the  appellate  court  in  a  case 
where  a  different  state  of  facts  is  shown,  or  questions  of  law 
are  presented,  a  decision  of  which  was  not  necessary  or  ger- 
mane to  the  former  opinion.  {Priest  v.  -Ewfo,  supra;  Klau- 
her  V.  San  Diego  Car  Co.,  98  Cal.  105,  32  Pac.  876;  Barney 
V.  Winona,  etc.  Rail/road  Co.,  117  U.  S.  228,  6  Sup.  Ct.  654, 
29  L.  Ed.  858.)  So  that,  while  we  recognize  the  rule  as  well 
established  in  this  jurisdiction,  we  are  not  disposed  to  extend 
it  beyond  the  exigencies  which  demand  its  application. 

Looking  into  the  record  as  presented  upon  the  former  ap- 
peal, and  to  what  was  said  by  this  Court  in  that  decision,  we 
find  that  a  majority  of  the  justices  agreed  to  a  reversal  of  the 
case  upon  two  pari^raphs  of  the  charge  of  the  trial  court, 
designated  as  instructions  7  and  15.  Mr.  Justice  De Witt  was 
disqualified,  and  took  no  part  in  the  decision.  The  Chief 
Justice  wrote  the  opinion,  but  Mr.  Justice  Hunt  concurred 
therein  specially,  and  upon  the  sole  ground  that  the  charge 
was  erroneous  in  the  particulars  mentioned.  From  an  exam- 
ination of  these  parts  of  the  charge,  it  appears  that  the  trial 
court  misstated  the  rule  of  law  by  which  the  jury  should  be 
guided  in  determining  the  preponderance  of  the  evidence,  and 
invaded  the  province  of  the  jury  by  calling  attention  to  cer- 
tain of  defendant's  witnesses  by  name,  and,  to  this  extent, 
improperly  commenting  on  the  weight  of  the  evidence.  The 
sufficiency  of  the  evidence  to  withstand  a  motion  for  nonsuit, 
or  to  sustain  the  verdict,  cannot  be  held  to  have  been  within 
the  purview  of  the  concurring  opinion,  and  was,  therefore,  a 
matter  upon  which  no  opinion  was  expressed.  This  fact, 
however,  is  to  be  noted:  The  case  of  Criswtll  v.  Montana 
Central  HaUway  Co.,  supra,  was  under  advisement  by  the 
court  during  the  time  this  case  was  considered.  As  stated  al- 
ready, it  involved  the  construction  and  application  of  Section 
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697,  Fifth  Division  of  the  Compiled  Statutes  of  1887, — the 
fundamental  question  involved  in  this  case,  and  presented  by 
the  record  in  the  former  appeal.     The  two  opinions  were 
handed  down  the  same  day.     As  the  decision  in  the  former 
was  by  all  the  justices,  and  as  the  two  cases  may  be  looked 
upon  as  one,  in  so  far  as  this  section  of  the  statute  was  in- 
volved, a  construction  of  the  statute  being  necessary  to  this 
case  also,  the  decision  in  the  former  case  on  this   point  may 
fairly  be  treated  as  the  law  of  this  case.     In  fact,  the  con- 
struption  given  to  the  statute  in  the  Oriswell  Case  was  referred 
to  and  adopted  as  applicable  to  the  present  case,   the  court 
deeming  it  unnecessary  to  repeat  the  discussion  and  decision 
in  the  Oriswell  Case.     Therefore,  though  it  subsequently  ap- 
peared that  a  construction  of  the  statute  as  applied  to  the 
facts  in  the  Criswell  Case  was  entirely  unnecessary,   yet  the 
two  cases  were  so  connected  that  the  law  as  declared  in  that 
case  became  the  law  in  this  one,  and  we  feel  bound  to  recog- 
nize and  apply  it  as  such.     And  we  are  the  mote  willing  to 
follow  the  construction  given  to  the  statute  in  that  case   be- 
cause we  regard  it  as  entirely  just.     The  constitutional  ques- 
tion upon  which  the  Criswell  Case  was  reversed  has  no  appli. 
cation  to  this  case,  as  that  case  arose  after   the   constitution 
was  adopted,  while  the  present  one  arose  prior  to  that  time. 
Counsel  for  appellant  contends  now  that,  as  the  Constitution 
abrogated  the  statute,  it  necessarily  resulted  that  the  plaint- 
iff's right  of  action  under  it  was  thus  entirely  destroyed.    Re- 
spondent insists  that  this  question  was  also  disposed  of  on  the 
former  appeal,  and  that  a  consideration  of  it  at  this  time  is 
thus  foreclosed.     This  position  is  not  tenable,   however,    for 
the  question  was  not  then   brought  to  the  attention  of  the 
court,  nor  was  it  considered.     In  short,  the  only  point  in  the 
case  which  is  not  open  for  consideration  on  this  appeal  is  the 
construction  of  the  section  of  the  statute  above  referred  to. 
All  the  other  questions  properly  presented  upqn  this  record 
and  urged  in  his  brief,   counsel  for  appellant  is  entitled  to 
have  determined.      We  have  given  respondent's  contention  as 
to  the  law  of  the  case  more  attention  than  it,   perhaps  de- 
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serves;  but,  owing  to  the  peculiar  situation  of  the  case  be- 
cause of  its  association  with  the  Criswdl  Case^  we  have 
deemed  it  proper  to  give  it  more  than  a  pabsing  notice. 

2.  At  the  close  of  plaintiff's  proof,  the  defendant  moved 
for  a  nonsuit  on  the  several  grounds:  That  plaintiff  had  failed 
to  show  negligence  on  the  part  of  defendant;  that  the  proof 
showed  aflSrmatively  that  the  injury  to  plaintiff  was  the  result 
of  unavoidable  accident,  and  the  plaintiff  contributed  thereto 
by  his  own  negligence  at  the  time  of  the  accident;  and  that 
the  accident  was  caused  by  the  negligence  of  plaintiff's  fellow 
servant. 

The  evidence  tended  to  show  the  following:  Plaintiff  had 
been  in  the  employ  of  the  defendant  in  the  yard  in  the  city  of 
Butte  about  seven  months.  His  business  was  to  wipe  and 
coal  engines,  give  them  water  and  sand,  clean  out  the  ashes, 
and  to  do  such  other  work  as  was  directed  by  the  boss  in  the 
roundhouse  and  the  hostler  in  the  yard.  The  duty  of  turning 
switches  also  fell  to  him  in  the  absence  of  the  regular  helper. 
The  duties  of  the  hostler  were  to  receive  engines  as  they  came 
into  the  yard,  to  see  that  they  were  properly  cleaned,  supplied 
with  coal  and  sand,  and  put  away,  and  to  deliver  them  again 
to  the  proper  engineer.  He  had  authority  to  discharge,  but 
not  to  employ,  laborers.  On  the  evening  of  April  16,  1889, 
the  regular  helper  was  absent.  A  switch  engine  which  had 
been  coaled  by  plaintiff  and  others  was  standing  on  a  side 
track  at  the  coal  bins  on  the  north  side  of  the  yard.  The  hos- 
tler desired  to  move  it  to  the  roundhouse,  which  was  on  the 
south  side.  To  do  this  it  was  necessary  to  run  to  the  west  in 
order  to  shift  it  to  the  track  running  to  the  roundhouse,  and 
then  to  run  east  on  that  track.  The  hostler  directed  the  plain- 
tiff to  go  with  him,  and  turn  the  switches.  It  was  customary 
for  those  performing  this  duty  for  the  hostler  to  ride  upon  the 
footboard  of  the  engine.  When  it  stopped,  they  would  get 
off,  and,  after  turning  the  switch,  signal  the  engineer  by  hol- 
lowing. While  in  the  yard,  the  engines  did  not  usually  carry 
a  headlight.  This  was  the  case  only  when  an  engine  was 
brought  in  after  dark.     It  was  not  customary  to  use  the  bell 
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or  whistle  for  a  signal.  On  the  evening  in  question  the  en- 
gine had  no  headlight.  The  plaintiff  rode  on  the  east  end  of 
the  engine.  The  engine  backed  west,  and  when  it  stopped  he 
got  down,  and  went  eastward  to  look  for  the  switch.  It  was 
dark,  and  there  was  so  much  smoke  from  the  engine  that 
plaintiff  could  not  tell  whether  he  was  between  the  rails.  He 
stooped  in  the  darkness  to  look  for  the  switch.  He  had  no 
light.  The  boss  of  the  roundhouse  had  forbidden  him  to  take 
his  torch.  While  he  was  in  this  stooping  position,  the  hos- 
tler, without  warning,  shifted  the  engine  towards  the  east,  in 
order  to  get  it  out  of  the  way  of  a  freight  train  which  was 
approaching  on  the  main  track  from  the  west.  This  was  done 
in  obedience  to  a  signal  received  from  towards  the  west.  If 
the  engine  had  remained  standing  where  it  was,  there  would 
have  been  a  collision  with  the  approaching  train.  Plaintiff 
did  not  look  back  to  see  if  the  engine  was  coming.  He  was 
caught  by  the  engine,  and  thrown  over,  suffering  the  loss  of 
a  toe  and  two  fingers,  besides  other  injuries  upon  the  head, 
resulting  in  a  permanent  tremor  in  his  right  hand,  and  fre- 
quent headaches  and  general  weakness.  The  plaintiff,  until 
about  15  days  before  the  accident,  had  worked  in  the  daytime. 
For  these  15  days  he  had  been  doing  night  work.  He  had 
never  turned  a  switch  before.  No  one  had  given  him  any  in- 
structions about  how  to  do  this,  but  he  had  seen  others  do  it. 
The  switch  levers  were  outside  the  rails.  The  plaintiff  could 
not  speak  or  understand  English  very  well.  He  was,  at  the 
time  of  the  accident,  about  48  years  old.  There  were  no  rules 
regulating  the  running  of  engines  in  the  yard.  The  laborers 
about  the  yard  and  roundhouse  were  subject  to  the  direction 
of  the  hostler  after  he  came  on  duty  at  night 

The  fundamental  question  raised  by  this  motion  is  the  ef- 
fect, if  any,  wrought  upon  plaintiff's  right  of  action  by  the 
repeal  of  Section  697,  supra,  by  Section  11  of  Article  XV  of 
the  Constitution,  as  was  held  in  Criswell  v.  Montana  Central 
Raihoay  Co.,  18  Mont.  167,  44  Pac.  525,  33  L.  R.  A.  564; 
for,  as  stated  before,  plaintiff  is  endeavoring  to  establish  in 
this  case  a  right  founded  upon  the  statute,  and  this  right  does 
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not  exist  unless  it  survived  the  repeal  of  the  statute.  The  ef- 
fect of  the  statute,  so  far  as  domestic  railroad  corporations 
vrere  concerned,  was  to  abrogate  the  common-law  rule  govern- 
ing the  liability  of  a  master  for  an  injury  to  his  employee  by 
the  negligence  of  a  fellow  employee  engaged  in  a  common  em- 
ployment for  a  common  purpose.  It  established  in  the  terri- 
tory the  superior  servant  doctrine,  and  gave  to  one  employee 
injured  by  the  negligence  of  a  superior  a  right  of  action  there- 
for against  the  master  when  the  injured  employee  was  himself 
without  fault  or  negligence.  [Criswelly.  Montana  Central 
Railway  Co.^  supra.)  This  right  did  not  exist  at  the  common 
law,  and,  under  the  facts  in  this  case  and  the  rule  as  recog- 
nized and  repeatedly  reaffirmed  in  this  state  since  the  adoption 
of  the  constitution,  the  plamtiff  could  not  recover;  for  it  is 
clear  that  under  this  rule  plaintiff  and  the  hostler  were  fellow 
servants  engaged  in  a  common  employment  for  a  common 
purpose,  and  that  the  injury  complained  of,  if  not  caused  by 
plaintiff's  own  act,  was  due  to  the  negligence  of  the  hostler. 
{Goodwdl  V.  Montana  Central  Railway  Co.^  18  Mont.  293, 
45  Pac.  210;  Ilastntgs  v.  Montana  Union  Railway  Co.^  18 
Mont.  493,  46  Pac.  264;  Mulligan  v.  Montana  Union  Rail- 
way Co.^  19  Mont.  136,  47  Pac.  795.)  We  think,  however, 
that  a  complete  answer  is  found  to  the  question  raised  and  the 
contention  of  the  appellant  in  the  provision  contained  in  Sec- 
tion 9  of  the  Schedule  of  the  Constitution.  This  provision  is: 
«<A11  writs,  processes,  prosecutions,  actions,  causes  of  action, 
defenses,  claims  and  rights  of  individuals,  associations  and 
bodies  corporate  existing  at  the  time  the  state  shall  be  admit- 
ted into  the  Union,  shall  continue  and  be  respectively  exe- 
cuted, proceeded  with,  determined,  enforced  and  protected 
under  the  laws  of  the  state. ' '  Here  is  an  express  provision 
that  all  causes  of  action,  defenses,  claims  and  rights,  without 
exception,  of  all  classes  of  individuals,  shall  continue  and  be 
enforced  and  protected  under  the  laws  of  the  state.  No  dis- 
tinction is  made  between  statutory  rights  and  those  existing 
at  common  law,  nor  between  those  arising  out  of  torts  and 
those  founded  upon  contract.     The  section  seems  to  have  been 
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inserted  in  the  schedule — which  is,  so  to  speak,  a  general  sav- 
ing clause  to  the  Constitution — ex  inditstria^  to  meet  just  such 
cases  as  the  present,  and  to  preserve  all  rights  already  ac- 
crued, and  either  in  action  or  capable  of  being  enforced  by  the 
ordinary  remedies  provided  for  this  purpose.  The  f ramers  of 
that  instrument  evidently  intended  that  the  territorial  govern- 
ment should  be  succeeded  by  that  of  the  state  with  the  least 
possible  friction  and  disturbance.  While  realizing  that  many 
of  the  statutes  of  the  territory  were  not  suitable  to  the  changed 
conditions  under  the  Constitution,  and  would  be  abrogated 
thereby  (Constitution  Schedule,  Sec.  1),  they  intended  also 
that  the  rights  of  the  individual  citizen  should  be  preserved 
and  enforced  just  as  effectively  as  if  the  Constitution  had  not 
been  adopted.  There  is  nothing  in  the  section  showing  any 
intention  to  make  any  exception.  The  language  is  general, 
and  includes  all  rights  and  claims,  whatever  be  their  charac- 
ter. Therefore  the  contention  of  counsel  that  the  repeal  of 
the  statute  destroyed  also  the  right  already  accrued  thereun- 
der cannot  be  sustained.  The  Constitution  operated  upon  the 
statute  so  as  to  prevent  other  rifi^hts  from  accruing  thereun- 
der; but  under  its  saving  clause,  as  expressed  in  the  section 
of  the  Schedule  quoted,  the  right  already  accrued  was  pre- 
served to  be  enforce  '<under  the  laws  of  the  state,"  whatever 
they  might  be;  for,  after  the  right  became  fixed,  its  enforce- 
ment no  iQUger  depended  upon  the  statute,  but  was  to  be  gov- 
erned by  the  general  provisions  of  the  Code  suitable  to  the 
enforcement  of  all  rights,  without  regard  to  their  origin. 
This  being  our  conclusion,  it  is  not  necessary  to  discuss  what 
would  have  been  the  effect  upon  plaintiff's  right  in  the  absence 
of  this  section  of  the  Schedule.  An  inquiry  upon  this  subject 
would  necessarily  lead  to  an  examination  of  the  question 
whether  the  right  asserted  by  the  plaintiff  under  the  statute  is 
'^property"  within  the  meaning  of  the  fourteenth  amendment 
of  the  Constitution  of  the  United  States,  and  whether  the  sec- 
tion of  our  Constitution  (Section  11,  Art.  XV),  which  re- 
pealed the  statute,  is  within  the  malediction  of  the  first  section 
of  that  amendment.     We  are  content  to  omit  this  inquiry. 
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Upon  the  other  points  made  by  the  motion,  we  think  the 
motion  was  properly  denied.  Under  the  law  of  this  case 
( Criswell  v.  Montana  Central  Railway  Co. ,  »upra)  it  is  clear 
that  there  is  a  sufficient  showing  as  to  the  negligence  of  the 
hostler  to  go  to  the  jury.  He  was  bound  to  exercise  the  same  1 
degree  of  care  towards  the  plaintiff  as  towards  a  passenger, 
and  it  cannot  be  doubted  that,  if  the  plaintiff  had  been  a  pas- 
senger, the  hostler  would  have  been  bound  to  give  some  sort 
of  signal  before  starting  the  engine.  The  plaintiff  had  a**] 
right  to  expect  the  engine  to  remain  where  he  left  it  until  he  ' 
should  give  a  signal  for  the  start  in  the  usual  way  of  hollow- 
ing. Nor  does  the  evidence  show  that  a  collision  was  so  im- 
minent that  the  hostler  could  not  have  given  a  signal.  His 
act  in  starting  the  engine  as  he  did  was  a  departure  from  the 
ordinary  course,  and  he  should  have  taken  extraordinary  care. 
And  though  it  may  well  be  said  that  the  plaintiff,  knowing 
that  the  defendant  was  accustomed  to  run  its  engines  about 
the  yard  at  night  without  signals  and  lights,  assumed  all  the 
risks  incident  to  the  ordinary  conditions,  it  cannot  be  claimed 
tha,t  this  assumption  on  his  part  contemplated  also  the  dang- 
ers arising  from  conditions  which  could  not  reasonably  have 
been  foreseen  by  him.  Nor  do  we  think  it  is  clear  from  all 
the  circumstances  of  the  case  that  the  plaintiff  was  guilty  of 
such  negligence  in  getting  between  the  rails  that  he  is  pre- 
cluded from  a  recovery.  It  was  dark,  and  the  vision  was  ob- 
scured by  the  smoke  emitted  by  the  engine.  He  states  that 
he  could  not  tell  whether  he  was  without  or  within  the  rails. 
Besides,  as  we  have  stated,  ordinarily  he  justly  had  a  right  to 
suppose  that  the  engine  would  not  move  until  he  had  signaled 
the  hostler.  We  think  it  was  for  the  jury  to  say  whether, 
under  all  the  circumstances,  the  hostler  used  that  degree  of 
care  called  for  by  the  circumstances,  and  whether  the  plaint- 
iff was  sufficiently  circumspect.  {Prosaer  v.  Monta/na  Central 
Railway  Co.,  17  Mont.  372,  43  Pac.  81,  30  L.  R.  A.  814; 
JPyle  V.  Clark,  26  C.  C.  A.  190,  79  Fed,  747.)  This  case  is 
clearly  distinguishable  from  Aerkfertz  v.  Humphreys,  145  U. 
S.  418,  12  Sup.  Ct.  835,  36  L.  Ed.  758,  in  which  the  injury 
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complained  of  was  due  to  a  clear  disregard  on  the  part  of  the 
plaintiff  of  the  most  ordinary  precautions  under  usual  condi- 
tions. 

3.  What  has  just  been  said  touching  the  suflSciency  of  the 
evidence  to  go  to  the  jury  renders  it  unnecessary  to  remark 
upon  the  assignment  that  the  evidence  is  not  sufficient  to  sus- 
tain the  verdict.  Viewed  in  the  light  most  favorable  to  the 
defendant,  it  presents  a  case  proper  to  be  submitted  to  the 
jury  upon  conflicting  evidence,  and  the  finding  of  the  jury 
thereon  should  not  be  disturbed.' 

4.  The  next  contention  made  by  the  appellant  is  that  the 
allegations  in  the  third  amended  complaint  upon  which  the 
last  trial  was  had,  setting  up  a  failure  on  the  part  of  the  de- 
fendant to  promulgate  suitable  rules  to  guide  the  plaintiff  in 
the.  discharge  of  his  duties,  and  to  instruct  him  therein,  as 
culpable  negligence,  constitute  separate  and  distinct  grounds 
of  recovery;  and  that  plaintiff's  right  of  recovery  as  to  them 
is  barred  by  the  provisions  of  Section  47  of  the  Code  of  Civil 
Procedure  (Comp.  St.  1887).  This  contention  is  based  upon 
the  fact  that  these  matters  are  alleged  for  the  first  time  in  the 
last  amended  complaint,  long  after  the  limitation  of  the  stat- 
ute had  run.  But,  whatever  may  be  its  merits,  appellant  is 
not  in  position  to  have  this  question  considered  here.  In  this 
state  the  defense  of  the  statute  of  limitations  can  be  made 
available  only  by  answer  or  reply.  (Code  of  Civil  Proced- 
ure, Section  658;  Laws  of  1899,  p.  142.)  The  defense  was 
interposed  in  the  proper  way  in  this  case,  but  the  only  at- 
tempt to  present  the  question  thus  raised  was  by  an  objection 
to  the  evidence  tending  to  show  that  no  rules  had  been  pro- 
mulgated by  the  defendant  regulating  the  running  of  engines 
and  trains  in  the  yard,  the  ground  of  the  objection  being  that 
the  action,  so  far  as  based  upon  this  negligence  of  the  defend- 
ant, <<is  barred  by  limitation,  and  not  proper  matter  to  intro- 
duce in  evidence  at  this  time."  This  objection,  not  being 
made  upon  any  lawful  ground,  was  properly  overruled.  The 
proper  mode  to  present  the  question  was  to  request  an  in- 
struction to  the  jury  directing  them  to  disregard  the  evidence 
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on  this  point.  No  such  request  was  made.  In  the  absence 
of  it,  the  defendant  cannot  complain  of  the  trial  court  for  its 
failure  to  submit  the  question  to  the  jury.  Indeed,  upon 'the 
record  presented  here,  we  are  justified  in  the  conclusion  that 
this  defense  was  abandoned,  and  hence  that  no  reference  was 
made  to  it  in  the  instructions. 

5.  Another  contention  made  by  the  appellant  is  that  the 
court  misdirected  the  jury  to  its  prejudice,  and  failed  to  give 
correct  instructions  requested.  A  question  of  practice  is  pre- 
sented here  by  objection  to  the  consideration  of  the  instruc- 
tions, either  given  or  refused,  on  the  ground  that  they  are 
not  properly  in  the  record,  in  that  they  are  not  included  in  a 
bill  of  exceptions,  and  are  not  properly  identified.  We  find 
them  in  the  record  as  a  part  of  the  judgment  roll,  and  in  this 
condition:  Those  requested  by  the  plaintiff  are  together,  fol- 
lowing each  other  consecutively,  properly  numbered,  under 
the  general  heading  '^Instructions  on  the  Part  of  Plaintiff." 
Each  one  is  marked  ''Given."  At  the  end  of  the  last  one 
appear  the  words:  "(Indorsed.)  Filed  Apr.  8,  1897.  Clinton 
C.  Clark,  Clerk,  by  T.  E.  Booth,  Deputy  Clerk."  April  8, 
1897,  was  the  date  of  the  trial.  In  the  same  way  followed 
those  requested  by  the  defendant  under  the  heading  "Instruc- 
tions on  the  Part  of  Defendant."  They  are  marked  and  en- 
dorsed just  as  are  those  requested  by  the  plaintiff,  except  that 
in  two  instances  additions  were  made  at  the  end,  which  are 
noted.  Then  follow  "Refused  Instructions  Offered  by  De- 
fendant." These  are  marked  "Refused,"  and  indorsed 
"Filed,"  as  are  the  others.  Subdivision  7  of  Section  1080 
of  the  Code  of  Civil  Procedure  provides  that  "the  court  shall 
either  give  each  instruction  as  requested,  or  positively  refuse 
to  do  so,  or  give  the  instruction  with  a  modification,  and  shall 
mark  or  indorse  upon  each  instruction  so  offered  in  such  man- 
ner so  that  it  shall  distinctly  appear  what  instructions  were 
given  in  whole  or  in  part,  and,  in  like  manner,  those  refused. 
All  instructions  given  by  the  court  must  be  filed,  together 
with  those  refused,  as  a  part  of  the  record."  In  the  follow- 
ing subdivision  (Subdivision  8)  it  is  further  provided  that  the 
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charge  of  the  court,  the  instructions  given,  and  the  modilica- 
tions  thereof,  and  the  refusal  to  give  instructions  shall  be 
deemed  excepted  to,  and  no  bill  of  exceptions  is  required. 
Further,  Section  1151,  Id,^  provides  that  the  instructions  and 
charge  of  the  court  are  deemed  to  have  been  excepted  to,  and 
no  bill  of  exceptions  is  required.  Section  1196  /rf.,  directs 
what  papers  the  judgment  roll  shall  contain,  and,  among 
others,  are  enumerated  <'all  orders,  matters  and  proceedings 
deemed  excepted  to  without  bill  of  exceptions."  The  judg- 
ment roll,  with  other  papers  named,  constitutes  the  record  on 
appeal.  (^Id.  Sec.  1176.)  These  provisions  of  the  statutes 
set  at  rest  any  question  as  to  the  proper  method  to  pursue  to 
bring  the  instructions  before  this  court  for  review.  Indeed, 
after  they  pass  into  the  hands  of  the  trial  court,  the  duty  of 
preserving  them  and  making  them  a  part  of  the  record  de- 
volves upon  the  court  and  its  officers,  and  nothing  further  is 
required  by  the  parties.  The  parties  may,  if  they  choose, 
include  them  in  a  bill  of  exceptions,  and  present  them  in  this 
way,  but  this  course  is  entirely  unnecessary,  and  involves  use- 
less labor.  The  cases  cited  by  counsel  in  support  of  his  claim, 
that  the  instructions  must  be  contained  in  a  bill  of  exceptions 
formally  settled  are  founded  upon  different  statutes  from  ours, 
and  are  not  in  point. 

Neither  do  we  think  there  is  any  force  in  the  argument  that 
the  instructions  are  not  properly  identified  as  those  actually 
given  as  requested,  or  as  modified,  or  as  actually  requested 
and  refused.  We  find  them  in  the  record,  with  certain  in- 
dorsements and  notations' upon  them.  They  are  in  the  place 
where  they  should  be  found.  These  indorsements  and  nota- 
tions upon  them  indicate  that  they  are  what  they  purport  to 
be.  There  is  nothing  before  us  to  show  the  contrary.  The 
statute  declares  that  the  prima  facie  presumption  is  "that  of- 
ficial duty  has  been  regularly  performed. "  (Code  of  Civil 
Procedure,  Sec.  3266,  Subd.  15.)  Indulging  this  presump- 
tion, we  must  conclude  thab  the  instructions  in  the  record  were 
put  there  by  the  trial  court  and  its  officers. 

But  counsel  insists  that  they  are  not  signed  by  the.  attorneys 
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who  reqaested  them,  in  obedience  to  the  requirement  of  the 
first  part  of  Section  1080,  supra.  We  take  it  that  this  require- 
ment is  made  for  the  benefit  of  the  judge  of  the  trial  court  tn 
aid  him  in  the  discharge  of  his  duties.  He  could  not  be  put  in 
error  for  refusing  to  give  instructions  requested  unless  the 
party  requesting  them  should  do  so  in  conformity  with  the 
statute;  but,  if  he  chooses  not  to  require  a  strict  compliance, 
and  proceeds  to  identify  the  instructions  given  and  refused, 
as  well  as  the  modification  made  of  any  of  those  given,  as  is 
required  of  him  by  Section  1080,  supra^  and  to  make  them  a 
part  of  the  judgment  roll,  as  in  this  case,  his  duties  have  been 
fully  discharged,  and  the  record  is  properly  made. 

The  conclusion  already  reached  that  the  statutory  and  not 
the  common-law  rule  of  liability  applies  to  this  case,  and  that 
the  evidence  warranted  a  submission  of  it  to  the  jury  upon  the 
question  of  the  hostler's  negligence  and  the  contributory  neg- 
ligence of  the  plaintiff,  disposes  of  all  the  questions  raised 
upon  the  instructions  save  one.  This  arises  upon  instruction 
3,  given  at  plaintiff's  request,  which  reads  as  follows:  <<You 
are  instructed  that  if  from  all  the  evidence,  you  believe  that 
plaintiff  was  working  under  the  orders  and  directions  of  the 
hostler,  and  that  it  was  his  duty  to  obey  such  orders,  and  that 
at  said  time  the  defendant,  by  its  hostler,  might  have  avoided 
said  injury  by  the  use  of  proper  signals  or  warning,  or  by 
having  a  headlight  on  its  engine,  and  if,  from  the  evidence, 
you  further  believe  that  at  the  said  time  defendant  neglected 
to  have  said  headlight,  or  give  such  warning,  then  you  have 
the  right  to  determine  whether  or  not  said  neglect  caused  the 
accident;  and  if  you  believe  from  the  evidence  that  it  did,  and 
that  the  plaintiff  was  without  negligence,  or,  if  negligent,  that 
bis  negligence  was  not  the  proximate  cause  of  the  injury,  then 
you  should  return  a  verdict  for  the  plaintiff. "  Appellant 
complains  that  this  instruction  does  not  state  correctly  the  law 
of  contributory  negligence,  and  that  the  vice  of  it  consists  in 
its  telling  the  jury  that,  though  plaintiff  might  be  barred  of 
biB  recovery  by  his  own  negligence,  yet  such  negligence,  to 
be  a  bar 9  must  be  the  sole  proximate  cause  of  the  injury  for 
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which  he  was  seeking  compensation.  Mr.  Beach  defines  con- 
tributory negligence  as  follows:  ^'Contributory  negligence, 
in  its  legal  signification,  is  such  an  act  or  omission  on  the  par 
of  a  plaintiff  amounting  to  a  want  of  ordinary  care,  as,  con- 
curring or  co-operating  with  the  negligent  act  of  the  defend 
ant,  is  a  proximate  cause  or  occasion  of  the  injury  complained 
of  (Beach,  Contrib.  Neg.  Sec.  7.)  Mr.  Thompson  defines 
the  phrase  thus:  <<In  order  to  constitute  such  negligence  9Li< 
will  bar  a  recovery  of  damages,  these  two  elements  must  in 
every  case  concur:  (1)  A  want  of  ordinary  care  on  the  part 
of  the  plaintiff,  or,  where  the  action  is  for  damages  resulting 
in  death,  a  want  of  ordinary  care  on  the  part  of  the  person 
killed;  (2)  A  proximate  connection  between  this  want  of  ordi- 
nary care  and  the  injury  complained  of."  (Thomp.  Neg.  Sec. 
8,  p.  1148.)  The  principle  embodied  in  these  definitions  is 
that,  in  order  that  there  may  be  any  contributory  negligence 
on  plaintiff's  part,  there  must  be  negligence  also  on  the  part 
of  the  defendant  having  a  direct  and  proximate  causal  relation 
to  the.  injury.  Negligence  proximately  causing  the  injury  is 
necessary  to  render  the  defendant  liable.  Negligence  on  plain- 
tiff's part,  which  is  a  proximate  cause,  is  necessary  to  bar  a 
recovery  on  the  ground  of  contributory  negligence.  If  de- 
fendant's negligence  is  the  sole  proximate  cause,  there  is  no 
contributory  negligence.  If  the  plaintiff's  negligence  is  the 
sole  proximate  cause,  then  no  negligence  is  attributable  to  the 
defendant.  Obviously,  therefore,  the  negligent  acts  of  plain- 
tiff and  defendant  must  concur  and  operate  together,  each 
contributing  proximately  to  cause  the  injury  complained  of. 
If  this  condition  does  not  exist,  then  there  is  no  question  of 
contributory  negligence.  (7  Ami  &  Eng.  Ency.  Law  (2d  Ed. ) 
o73,  374;  Payne  V.  Chicago  c&.  Alton  Bailroad  Co,^  129  Mo. 
405,  31  S.  W.  885;  Thomp.  Neg.  pp.  1148-1153.) 

Applying  these  principles  to  test  the  instruction  complained 
of,  we  must  conclude  that  appellant's  position  is  correct.  The 
jury  are  told  that,  though  the  plaintiff  was  negligent,  he  was 
not  precluded  from  a  recovery  unless  his  negligence  was  the 
proximate  cause  of  the  injury.     The  use  of  the  article  ^'tha" 
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Tfith  its  Bpecifying  and  particulariziog  force,  as  opposed  to  the 
indefinite  article  «<a,"  which  should  have  been  used,  excludes 
the  idea  of  any  other  concurring  cause.  The  article  ''the," 
in  the  sense  in  which  it  is  here  employed,  designates  one  par- 
ticular from  a  class  or  number,  disassociating  it  from  others 
of  the  same  class.  Attention  is  thus  called  to  the  particular 
object  singled  out  of  the  class,  and  thus  individualized.  The 
indefinite  '%"  used  in  place  of  it,  would  have  meant  ''one" 
or  "one  of"  the  class,  or,  in  this  instance,  one  of  the  two  con- 
tributing causes.  From  the  particular  phrase  in  which  the 
defiflitive  "the"  is  used,  the  jury  could,  and  perhaps  did,  in- 
fer that  the  plaintiff,  though  guilty  of  negligence  which  could 
be  called  an  approximate  cause  of  the  injury,  should  never- 
theless be  held  not  barred,  unless  the  proof  showed  that  his 
negligence  was  the  sole  causal  agency  in  producing  the  injury. 
The  rule  thus  stated  for  the  guidance  of  the  jury  omits  one  of 
the  essential  elements  in  the  definition  of  contributory  negli- 
gence. It  appearing  from  the  proof  that  it  was  proper  to 
submit  the  question  to  the  jury,  the  defendant  was  entitled  to 
have  it  submitted  under  a  correct  statement  of  the  law.  The 
error  complained  of  in  this  instruction  might  possibly  have 
been  disregarded  as  an  inadvertence,  and  without  prejudice, 
had  the  law  on  this  point  been  generally  correctly  stated  else- 
where through  the  instructions;  but  such  was  not  the  case. 
Wherever  this  principle  was  referred  to  in  the  instructions, 
the  same  error  was  committed.  We  cannot  say  that  the  ap- 
pellant was  not  prejudiced  by  it.  {Parrin  v.  Montana  Cen- 
tral RaU/uoay  Co.^  22  Mont.  290,  56  Pac.  315.)  It  is  regret- 
table that  this  case  must  be  reversed  upon  a  ground  appar- 
ently so  technical.  Our  only  course,  however,  is  to  declare 
the  law  as  we  find  it,  without  regard  to  any  hardship  that  may 
result  in  this  particular  instance. 

Let  the  judgment  and  order  be  reversed,  and  the  cause  be 
remanded  for  a  new  trial 

Reversed  and  remamdecL 
Mb.  Jusnos  Fieoir:     I  concur. 

VOI.XX1V-2S 
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Mr.  Justice  Hunt:  I  dissent;  not,  however,  without  ap- 
preciation of  the  difficulty  of  the  point  on  which  reversal  is 
ordered,  and  I  agree  that  there  is  carelessness  in  the  use  of 
words  employed  in  the  instruction  deemed  prejudicial.  1  think, 
though,  that  the  definite  article  *<the,"  as  used  in  the  instruc- 
tion held  bad,  particularized  the  subject  of  proximate  cause 
which  was  being  spoken  of  by  the  court,  without  going  to  the 
extent  of  limiting  the  jury  to  the  consideration  of  one,  and 
only  one,  proximate  cause  within  the  several  proximate  causes 
embraced  in  the  general  subject  so  particularized — that  is  to 
say,  while  I  believe  the  jury  were  directed  to  the  subject  of 
proximate  causes  by  the  instruction,  still  there  was  no  one 
special  limitation  within  the  bounds  of  that  subject  by  which 
they  were  exclusively  concluded.  This  opinion  is  strength- 
ened by  the  statement  that  elsewhere  in  the  charge  a  correct 
definition  of  proximate  cause  was  given.  I  believe,  therefore, 
that  the  inference  of  a  **sole  causal  agency,"  spoken  of  by 
the"  Chief  Justice  as  perhaps  having  been  drawn  by  the  jury, 
could  not  reasonably  have  been  drawn,  and  that  it  involves 
too  technical  a  construction  of  the  language  embraced  in  the 
instruction.  I  do  not  approve  the  language  of  the  instruc- 
tion, yet  I  cannot  think  its  fault  was  calculated  to  mislead  or 
did  mislead.     I  think  the  judgment  should  be  affirmed. 


li  ml       CONRAD    NATIONAL    BANK,    Respondent,  v.   GREAT 
jil^  NORTHERN  RAILWAY  CO.,  Appellant. 

24    178] 

33    313|  [No.  l,208.j 

iSubiulUed  April  13, 1900.    Decided  May  14. 1903.] 

Assumpsit — P  leading. 

1.  A  plaiDtiff,  Id  assumpsit  to  recover  an  unpaid  balance,  alleged  lu  his  complaint  tbAt 
his  assignor  had  "performed  certain  labor  for  and  on  behalf  of  the  dercndant.  aod 
furnished  to  the  employes  of  the  defendant,  at  defendant's  special  instance  and  re- 
quest, certain  board,  food,  and  lodging,  and  goods,  wares,  and  merchandise,  to  the 
yalue  of,  and  in  the  amount  of  $5,825.60,  no  part  of  which  has  eyer  been  paid."  Held, 
that  as  a  statement  of  a  cause  of  action  for  labor  performed,  the  complaint  was  in- 
sufficient  in  that  it  failed  to  allege  that  the  labor  was  performed  at  defendant's  re- 
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quest;  and  as  a  statement  of  a  cause  of  action  for  food,  board,  and  lodging,  and 
goods,  wares,  and  merchandise  furnished,  to  defendant's  employes,  the  complaint 
was  Insufficient  In  that  It  failed  to  allege  an  express  promise  on  the  part  of  the  de- 
fendant to  pay,  or  the  facts  from  which  it  might  be  implied. 

3.  Although  Sections  740, 778  of  the  Code  of  Civil  Procedure  have  abolished  the  rigorous 
rules  of  the  common  law  requiring  the  pleading  to  be  construed  most  unfavorably  to 
the  pleader,  stiU  they  do  not  require  such  a  liberal  construction  as  will  read  into  the 
pleading  a  substantial  allegation  which  has  been  omitted  therefrom. 

S.  Mere  matters  of  form  or  defective  statement,  not  affecting  the  substance,  will  not  be 
held  fatal  if  the  pleading,  as  a  whole,  shows  Its  general  intent  and  purpose. 

i.  Where  a  seasonable  attack  is  made  upon  the  complaint  for  want  of  substantive 
allegations,  the  court  should  indulge,  as  against  the  pleader,  the  presumption  that 
he  has  stated  his  cause  of  action  as  strongly  as  he  can. 

Appeal  from  District  Courts  Flathead  County;  D,  F. 
Smithy  Jvdge. 

Assumpsit  by  Conrad  National  Bank  of  Kalispell  against 
the  Great  Northern  Railway  Company  to  recover  a  balance 
on  account  of  labor  performed  for  defendant,  and  for  board, 
food,  and  lodging,  and  goods,  wares,  and  merchandise,  fur- 
nished by  plaintiff's  assignor  to  employes  of  defendant  at  its 
special  instance  and  request.  Defendant's  demurrer  to  the 
complaint  was  overruled,  and  judgment  entered  in  favor  of 
plaintiff,  and  defendant  appeals.     Reversed. 

Mr,  A.  J.  ShoreSy  for  Appellant. 

Messrs.  Sanford  cfe  Grvbh^  for  Respondent. 

PER  CURIAM.  This  is  an  action  by  plaintiff,  as  assignee 
of  M.  C.  Doran  and  wife,  to  recover  a  balance  on  account  of 
labor  performed  for  defendant,  and  for  board,  food,  and  lodg- 
ing, and  goods,  wares,  and  merchandise,  furnished  to  em- 
ployes of  defendant  at  its  special  instance  and  request.  De- 
murrers were  interposed  to  the  original  and  first  amended 
eomplaints,  and  were  sustained.  To  the  second  amended  com- 
plaint the  defendant  again  demurred  generally.  This  was 
OYerrnled,  and,  defendant  declining  to  plead,  judgment  was 
entered  against  it  under  the  prayer  of  the  complaint  for  the 
balance  alleged  to  be  due,  with  interest  at  10  per  cent,  per 
annum,  amounting  to  $2,604,  with  costs  of  suit.  The  ap- 
peal is  from  this  judgment. 
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The  question  presented  for  our  consideration  is  whether 
the  complaint  states  a  cause  of  action.   . 

The  paragraph  of  the  complaint  to  which  the  demurrer  is 
directed  is  the  following:  "That  between  the  1st  day  of  De- 
cember, 1894,  and  the  Ist  day  of  November,  1893,  M.  C. 
Doran  and  Mrs.  M.  C.  Doran  performed  certain  labor  for 
and  on  behalf  of  the  defendant,  and  furnished  to  the  employes 
of  the  defendant,  at  defendant's  special  instance  and  request, 
certain  board,  food,  and  lodging,  and  goods,  wares,  and  mer- 
chandise, to  the  value  of  and  in  the  amount  of  $5,825.60,  no 
part  of  which  has  ever  been  paid."  The  complaint  then  pro- 
ceeds to  allege,  further,  that  on  or  about  the  1st  day  of  No- 
vember, 1894,  the  said  M.  C.  Doran  and  his  wife,  for  a  val- 
uable consideration,  executed  and  delivered  to  the  Kalispell 
Meat  Company,  a  co-partnership,  certain  orders  and  assign- 
ments in  writing,  which  conveyed  and  transferred  to  the  said 
Kalispell  Meat  Company  all  the  moneys  then  due,  or  to  be- 
come due,  from  the  defendant  to  the  said  Doran  and  wife  dur- 
ing the  months  of  September,  October,  and  November,  1894, 
on  said  accounts  hereinbefore  set  out;  that  thereafter,  and  on 
or  about  the  1st  day  of  November,  1894,  the  said  company 
presented  said  orders  and  assignments  to  the  defendant,  and 
that  defendant  then  and  there  duly  accepted  the  same,  and 
promised  to  pay  the  amounts  due  upon  said  accounts  to  the 
said  company;  that  on  or  about  the  30th  day  of  November, 
1894,  there  was  due  and  became  due  from  the  defendant  to 
the  said  company,  by  reason  of  said  orders  and  assignments, 
the  sum  of  $5,825.60;  that  the  defendant  has  wholly  failed 
and  refused,  and  still  fails  and  refuses,  to  pay  any  part  of 
said  sum,  except  the  sum  of  $3,778.70,  which  the  defendant 
paid  to  the  said  company  on  or  about  the  5th  day  of  Septem- 
ber, 1895;  that  thereafter,  and  on  or  about  the  15th  day  of 
February,  1896,  the  said  company,  for  a  valuable  considera- 
tion,  sold  and  assigned  to  the  plaintiff  herein  the  said  above- 
described  orders  and  assignments,  together  with  the  amounts 
due  thereon;  and  that  the  plaintiff  is  now  the  lawful  owner 
thereof,  and  the  balance  due  thereon,   amounting  to  the  sum 
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of  $2,046.90,  with  interest  thereon  from  the  Ist  day  of  De- 
cember, 1894,  at  the  rate  of  ten  per  cent  per  annum. 

It  is  clear,  from  an  examination  of  the  complaint,  that  the 
allegations  touching  the  giving  of  the  orders  and  assignments 
by  Doran  and  his  wife  to  the  Kalispell  Meat  Company,  in 
legal  effect,  mean  nothing  more  than  that  by  this  arrangement 
the  meat  company  became  the  assignee  from  Doran  and  his 
wife  on  or  about  November  1,  1894,  of  whatever  amount  had 
become  due  upon  the  account,  and  what  was  still  to  become 
due  during  the  month  of  November.  No  specific  sum  was 
named  in  these  orders;  a  part  of  the  thing,  assigned  being  still 
unearned,  and  therefore  not  in  esse.  The  acceptance,  as  made 
by  defendant  under  these  circumstances,  amounted  to  nothing 
more  than  a  promise  on  its  part  to  pay  the  amount  of  the  ac- 
counts to  the  meat  company,  whatever  it  might  be,  whenever 
it  should  be  ascertained.  This  amount  could  not  be  ascer- 
tained in  any  other  way  than  by  reference  to  the  accounts  at 
the  end  of  the  month  of  November.  The  arrangement  was 
therefore  not  equivalent  to  an  agreement  on  the  part  of  the 
defendant  to  pay  the  meat  company  any  specific  sum  upon  a 
stated  account  or  upon  an  express  agreement  in  writing.  The 
subsequent  transaction  between  the  meat  company  and  the 
plaintiff,  on  February  15,  1896,  was  a  transfer  to  the  plain- 
tiff of  any  balance  due  the  company  still  unliquidated;  for 
there  is  no  allegation  that  there  was  ever  any  settlement  with 
defendant  after  the  delivery  of  the  orders  to  the  meat  com- 
pany by  which  the  amount,  if  any,  which  became  due  at  the 
«nd  of  November,  was  ascertained.  The  balance  claimed  by 
the  plaintiff  to  be  due  after  the  payment  on  September  5, 
1895,  so  far  as  any  allegation  to  the  contrary  in  this  connec. 
tion  shows,  may  have  been  disputed  by  the  defendant. 
Through  the  assignments,  therefore,  the  nature  of  the  obli- 
gation on  the  part  of  defendant  was  not  changed,  but  re- 
tained its  original  status  of  an  open,  unliquidated  account. 
This  being  true,  the  question  raised  by  the  demurrer  is 
whether  the  complaint  states  a  cause  of  action  in  assumpsit 
for  work  and  labor  performed,  for  board,  food,  and  lodging, 
and  for  goods,  wares,  and  merchandise  furnished- 
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As  a  statement  of  a  cause  of  action  for  labor  performed,  the 
complaint  is  clearly  insufficient,  in  that  it  fails  to  allege  that 
the  labor  was  performed  at  defendant's  request.  It  may 
have  been  the  pleader's  intention  to  apply  the  clause,  ^'at  de- 
fendant's special  instance  and  request,"  to  the  clause  con- 
taining the  allegation  of  labor  performed,  as  well  as  to  the 
charge  for  board,  food,  lodging,  etc. ;  but  this  intention  is 
not  manifested  by  the  position  which  this  clause  occupies  in 
the  sentence.  There  is  therefore  not  sufficient  of  substantiye 
allegation  to  support  the  complaint  in  this  respect.  (Chitty 
on  Pleading,  p.  359;  Boone,  Code  PI.  Sec.  196;  Wilkins  v. 
Stidffery  22  Cal.  232;  Bass  ford  v.  Swift  (Sup.)  39  N.  Y. 
Supp.  337.)  Section  740  of  the  Code  of  Civil  Procedure 
provides  that  pleadings  must  be  given  a  liberal  construction, 
with  a  view  to  substantial  justice.  It  is  also  provide^*  in 
section  778,  that  the  Court  must  in  every  stage  of  the  action 
disregard  an  error  or  defect  in  pleading  which  does  not  affect 
the  substantial  rights  of  the  parties,  and  that  no  judgment 
shall  be  reversed  or  affected  by  reason  of  such  error  or  de- 
fect. These  provisions  were  construed  in  Daniels  v.  Andes 
Insurance  Co,,  2  Mont.  78,  and  it  was  there  held  that  the  ef- 
fect of  them  is  to  abolish  the  rigorous  rule  of  the  common 
law  requiring  the  pleading  to  be  construed  most  unfavorably 
to  the  pleader.  This  case  was  approved  in  United  States  v. 
Williams,  6  Mont  386,  12  Pac.  851.  But  the  rule  does  not 
require  such  a  liberal  construction  as  will  read  into  the  plead- 
ing a  substantive  allegation  which  has  been  omitted  there- 
from. Substance  is  just  as  essential  under  the  Code  as  at  the 
common  law.  {Miller  y.  Van  Tasselj  24  Cal.  458;  Glide  v. 
Dwyer,  83  Cal.  477,  23  Pac.  706;  Clark  v.  DiUon,  97  N.  Y. 
370.)  The  Court  will  not  adhere  to  strict  rules  of  grammar 
under  any  circumstances,  and  will  in  a  measure  disregard 
them;  particularly  so  where  no  seasonable  attack  has  been 
made  upon  the  pleading.  Mere  matters  of  form  or  defective 
statement,  not  affecting  the  substance,  will  not  be  held  fatal, 
il  the  pleading  as  a  whole  shows  its  general  intent  and  pur- 
pose.    (Bliss,  Code  PI.  314.)     Where,  however,   such  an  at- 
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tack  is  made  upon  the  complaint  for  want  of  substantial  alle- 
gations, the  Court  should  indulge,  as  against  the  pleader,  the 
presumption  that  he  has  stated  his  cause  of  action  as  strongly 
as  he  can,  and  construe  it  accordingly.  {Becker  v.  Coinmis- 
sionersj  11  Mont.  490,  28  Pac.  1116.) 

Nor  are  the  allegations  sufficient  to  support  a  judgment  for 
food,  board,  and  lodging,  and  goods,  wares,  and  merchandise, 
furnished  to  defendant's  employes  at  its  request.  It  is  not 
necessary  to  allege  a  promise  to  pay  where  •  the  facts  as  al- 
leged imply  a  promise,  as  where  the  board,  food,  lodging, 
etc.,  are  furnished  to  defendant  upon  request;  but  where  the 
furnishing  or  delivery  is  to  a  third  person,  upon  defendant's 
request,  then,  nothing  further  appearing,  no  promise  on  the 
part  of  the  defendant  to  pay  is  implied;  for  a  furnishing  or 
delivery  to  a  third  party,  though  upon  defendant's  request, 
does  not,  as  a  matter  of  law,  imply  an  undertaking  by  defen- 
dant to  pay.  The  fact  of  delivery  upon  defendant's  request 
is  consistent  with  the  idea  that  credit  was  extended  to  the  per- 
son receiving  the  goods.  The  relation  of  employer  and  em- 
ploye does  not  carry  with  it  any  obligation  upon  the  employer 
from  which  the  law  implies  a  promise  to  pay  for  the  benefits 
enjoyed  by  the  employe  only.  Either  the  express  promise 
should  be  alleged,  or  the  facts  from  which  it  may  be  implied, 
as  that  the  credit  was  extended  to  the  employer,  and  not  to 
the  employe  (Chitty  on  Pleading  pp.  308,  366);  or  the  alle- 
gation should  have  been  made,  generally,  that  the  food,  board, 
lodging,  and  merchandise,  were  furnished  to  the  employer  at 
its  request.     {Porter  v.  McClure^  15  Wend.  187). 

Let  the  judgment  be  reversed,  and  the  cause  be  remanded, 
with  directions  to  the  District  Court  to  sustain  the  demurrer. 

Meversed  and  remanded. 
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A.  M.  HOLTER  HARDWARE   CO.,  Appellant,  v.    ON- 
TARIO  MINING  CO.,  etal..  Defendants. 

Newton,  Appellant. 

Caibd  &  Hawkswobth,  Appellants. 

Mebghants  National  Bank,  Respondent. 

[  No,  1176.] 
[Submitted  April  9, '1900.    Decided  May  14,  1900. 

Mechanic's  Lien — Mining  Suppli'SS — Liens — Running  Ac- 
count— Separate  Contracts — Pleading — Amendmfient — Fil- 
ing— Attachment  Lien. 

1.  Code  CiTil  Procedure,  Sec.  773,  authorizing  the  amendment  of  any  pleading  of  course, 
once,  by  filing  the  same  as  amended,  and  serving  a  copy  on  the  adverse  party,  does 
not  apply  to  amendments  made  by  order  of  Court;  and  where  leave  is  given  to  amend 
an  answer,  and  the  amendment,  rather  than  the  answer  as  amended,  Is  filed  and 
served,  the  original  answer  is  not  superseded  by  the  amendment,  except  as  Uiereby 
changed.    OhtUr^  the  better  practice  is  to  file  the  pleading  as  amended. 

2.  Where  an  attachment  issued  by  the  Court  in  one  county  was  levied  on  real  estate  in 
another.  It  was  not  essential  to  the  establishment  of  a  lien  to  file  a  transcript  of  the 
Judgment  in  the  other  county,  as  provided  by  Code  Civil  Procedure,  Sec.  1200. 

8.  The  fact  that  the  sheriff's  return  to  the  writ  of  execution  Issued  on  the  Judgment  was 
not  filed  within  00  days  did  not  destroy  the  lien  created  by  a  levy  of  an  attachment. 

4.  Where  the  plaintiff  sold  mining  supplies  to  defendant  from  time  to  time,  and  month- 
ly bills  were  rendered  therefor,  and  interest  charged  thereon,  with  the  understand- 
ing that  defendant  was  to  be  carried  till  he  could  make  payment  by  shipping  ore, 
such  purchase  did  not  constitute  a  continuing  running  account,  but  each  was  made 
under  a  separate  contract,  payment  for  which  was  due  at  the  end  of  the  month,  from 
which  time  the  00  days  required  by  Code  Civil  Procedure,  Sec.  2131,  for  filing  of  a 
statement  of  a  Hen  began  to  run. 

6.  A  written  agreement  for  the  purchase  of  certain  machinery  at  a  certain  price,  and 
also  all  castings  required,  in  addition,  at  a  certain  figure,  had  reference  only  U>  the 
castings  required  for  the  machinery  mentioned,  and  no  mechanic's  Hen  based  on 
such  an  agreement  could  be  enforced  for  other  purchases. 

Appeal  from  District  Courts  Deer  Lodge  County;  Theo. 
Brantlyy  Judge, 

Action  by  the  A.  M.  Holter  Hardware  Company  against 
the  Ontario  Mining  Company  and  others  to  enforce  a  mechan- 
ic's lien.  From  a  judgment  establishing  a  lien  for  part  only 
of  plaintiff's  claim,  and  of  the  claims  of  certain  defendants, 
plaintiff  and  defendants  J.  P.  Newton  and  Caird  &  Hawks- 
worth  appeal.     AflSrmed. 
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Messrs.  Stranahan  cfe  Stranahan^   Mewrs,    Walsh  d:  JVew- 
man^  and  Mr.  E,  Schamikow^  for  Appellants. 

Cited:  AlvordY.  Hendrie,  2  Mont.  122;  FranhovizY,  Smithy 
34  Minn.  405;  Merchand  Co.  v.  Cook^  4  Iowa  116;  Kizer 
Lumber  Co.  v.  Mosley,  66  Ark.  548;  Helena  S.  H.  d:  S.  Co. 
V.  WeUsy  16  Montana  65;  CraddockY.  Dwigkt^  86  Mich.  687; 
State  SclbK  <&  Door  Co.  v.  iV;  D.  E.  L.  Seminary^  46  Minn. 
254;  Jones  on  Liens,  Vol.  II.,  Sec.  1435  and  Sec.  1443; 
Phillips  on  Mechanics'  Liens,  Sec.  325;  Stine  v.  Austiriy  9 
Mo.  554;  Skyrme  v.  Occidental  Mill  Co.^  8  Nevada  219; 
LambY.  Hannemanj  40  Iowa  41;  Schmeiding  v.  Ewing^  57 
Mo.  78;  O^LearyY.  BumSj  53  Miss.  171;  Central  Trust  Co. 
Y.  Railroad  Co.^  23  Fed.  673^  Jones  y.  Swan^  21  Iowa  181; 
Iowa  Mortgage  Co.  v.  SAanquest,  70  Iowa  124;  Fulton  Iron 
Works  Y.  North  Center  Mining  dk  Smelting  Ci>.,  80  Mo.  266; 
Bruce  v.  £erg^  8  Mo.  Appeals,  204;  Jodd  v.  Duncan^  9  Mo. 
Appeals,  417;  Eick  v.  DoerstCj  45  Mo.  Appeals,  134;  Eear- 
ney  v.  Wardeman,  33  Mo.  Appeals,  447;  Hofer's  Appeal,  116 
Pa.  St  360;  Trustees  German  Lutheran  Church  v.  Heiscj  44 
Md.  454;  Newell  v.  Wyendorff^  9  Montana  254;  Getting s  v. 
Buchanan^  17  Montana  685;  Main  v.  Tappendr^  32  Cal.  206; 
WheatonY.  Neville,  19  Cal.  42;  WattY.  IfW^AiJ,  66Cal.  202; 
Sharp  Y.  Baird,  43  Cal.  206;  Schwartz  y.  Cond,  73  Cal.  306; 
Bruise  Y.  Gates,  80  Cal.  467;  Porter  y.  Pico,  55  Cal.  105; 
Capron  v.  Strout,  11  Nev.  304;  Wortman  v.  Eleinschmidt, 
12  Montana  316;  SheppardY.  Wilkins,  1  Ala.  64;  Purv^isY. 
Kroner,  18  Ore.  416;  Tucker  v.  Quimby,  37  Iowa  17;  RingY. 
Jamiesan,  2  Mo.  App.  589;  Am.  &  Eng.  Ency.  Law,  Vol.  I, 
pt  109,  New  Ed.  p.  435;  Matthews  y.  Waggenhaeuser,  83  Tex. 
604;  Pickett  y.  Merchants  Bank,  32  Ark.  347;  Osborne  v. 
Collier  Co,,  30  S.  E.  449;  Smith  v.  Newhauer,  144  Ind.  97; 
Premier  Sted  Co.  v.  M.  R.  Co.,  144  Ind.  621;  Patton  v. 
Uolter,  52  N.  E.  173;  AlhrightY.  Smith,  51  N.  W.  592;  Mill- 
erx.Batchder,  117  Mass.  180;  Jones  y.  Murphy,  64 Iowa,  165; 
RnshY.  Able,  90  Pa.  St.  158;  Hardware  Co.  v.  McCarty,  10 
Colo.  App.  201;  Mdlar  v.   Yalentim,  3  Colo.   258;  Fitch  v. 
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Baker,  23  Conn.  565;    JE/ders  v.  Flder,  51  Miss.  498;  Mary- 
land Brick  Co.  v.  Spilman,  76  Md.  345. 

Messfs.  McConndl  <&  Mc  Connelly  for  Respondent 

PER  CURIAM.  Action  to  foreclose  a  material  man's  lien 
for  merchandise  sold  and  delivered  to  the  defendant,  the  On- 
tario Mining  Company,  between  November  2,  1895,  and  July 
20,  1896.  The  articles  furnished  by  the  plaintiff  to  the  min- 
ing company  were  received  by  the  latter,  and  used  in  and 
about  its  mines.  On  August  1,  1896,  the  plaintiff  hardware 
company  filed  its  lien  to  secure  the  payment  of  a  balance  due 
on  the  account  of  the  said  mining  company  amounting  to 
$4,430.79,  and  began  suit  oh  October  16,  1896.  On  July  29, 
1896,  the  Merchants'  National  Bank,  defendant  and  respon- 
dent herein,  also  brought  suit  against  the  Ontario  Mining 
Company,  defendant,  for  debts  due  by  that  company  to  the 
bank,  and  attached  the  property  of  the  mining  company.  The 
Ontario  Mining  Company  did  not  answer  the  hardware  com- 
pany's complaint,  and  its  default  was  duly  entered;  but  the 
defendant  bank  answered  and  contested  the  right  of  the  plain- 
tiff to  a  lien,  and  the  right  of  certain  other  lienholders  to 
liens  upon  the  property, — the  bank  claiming  an  interest  in 
the  property  charged,  by  virtue  of  its  attachment,  a  judg- 
ment, execution,  and  sale.  The  case  was  tried,  to  the  court 
without  a  jury.  Plaintiff  obtained  judgment  against  the  min- 
ing company  for  the  sum  of  $4,430.79;  but  the  court  ad- 
judged that  plaintiff's  lien  could  only  be  enforced  against  the 
property  of  the  mining  company  to  secure  the  payment  of 
$749.71,  which  was  the  value  of  such  articles  only  as  were 
sold  by  the  plaintiff  corporation  to  the  mining  company  after 
May  1,  and  up  to  August  1,  1896.  For  goods  sold  and  de- 
livered prior  to  May  1,  1896,  the  court  decided  there  was  no 
lien.  The  plaintiff  appeals  from  the  order  refusing  a  new 
trial,  and  from  so  much  of  the  judgment  as  failed  to  allow  it 
a  lien  for  the  whole  debt. 

Upon  the  trial  it  appeared  that  the  amount  of  plaintiff's 
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claim  was  correct,  and  that  the  merchandise  included  in  the 
aecount  of  the  sales  was  delivered  to  the  defendant  mining 
company.  Nor  was  any  objection  interposed  to  the  form  of 
the  plaintiff's  lien.  But  the  defendant  balik  objected  to  the 
introduction  of  any  testimony  to  establish  the  lien,  for  the 
reason  that  the  account,  on  its  face,  showed  such  an  interming- 
ling of  lienable  and  non-lienable  articles  that  the  entire  ac- 
count failed  to  show  any  lien  on  its  face,  and  that  therefore 
plaintiff  failed  to  state  any  cause  of  action.  The  court  over- 
ruled this  objection,  and  the  following  material  evidence  was 
adduced: 

D.  P.  Patenaude  testified  that  he  was  the  manager  of  the 
plaintiff  company;  that  his  company  had  furnished  the  On- 
tario Mining  Company  supplies  for  about  five  years;  that 
some  of  the  officers  of  the  mining  company  would  bring  an 
order  for  goods,  and  that  he  would  O.  K.  it,  have  the  goods 
forwarded  according  to  shipment  instructions,  and  charge  the 
amount  up  to  the  account  of  the  mining  company;  that  the 
account  was  not  straightened  between  the  plaintiff  and  the  de- 
fendant companies  upon  the  furnishing  of  each  order,  and 
that  at  the  time  the  materials  were  supplied  his  company  con- 
sidered the  mining  property  ample  security  for  the  goods  sold; 
that  the  mining  company  made  partial  payments,  and  that  no 
interest  was  charged  against  them,  although,  on  the  bills  ren- 
dered, these  words  appeared  in  print:  ''AH  accounts  are  due 
on  the  first  of  the  month  following  purchase.  Interest  will  be- 
charged  after  thirty  days;"  that  the  goods  were  sold  on  the 
faith  of  the  lien  that  plaintiff  had  for  them  against  the  mine, 
and  that  they  were  not  sold  on  the  credit  of  the  company; 
that  the  account  between  the  two  companies  was  open  and  con- 
tinuous; that  witness'  idea  was  that  a  lien  could  be  placed  up- 
on the  property  of  the  mining  company,  and  plaintiff  get  its 
money  by  doing  so;  that  there  was  no  agreement  between 
plaintiff  company  and  the  mining  company,  in  furnishing  the 
articles,  that  the  amounts  were  to  be  due  at  the  end  of  each 
month,  and  that  the  heading  on  its  bills,  referred  to,  is  a 
printed  form  on  all  of  the  plaintiff's  statements;  that  different 
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terms  were  often  made  as  the  circumstances  required;  and 
that,  as  each  shipment  of  goods  was  made,  bills' were  sent,  bat 
payment  was  not  required  immediately  upon  shipment. 

Norman  B.  Holter,  vice  president  of  the  plaintiff  company, 
testified  that  about  1893,  when  the  Ontario  Mining  Company 
first  opened  its  account,  its  officers  wanted  to  make  an  ar- 
rangement for  a  line  of  credit  that  would  meet  their  circum- 
stances;, that  they  wanted  mining  supplies  to  operate  their 
mine  near  £lIiston;  that  the  arrangements  were  that  inasmuch 
as  they  could  not  pay  for  what  they  received  every  month  or 
so,  according  to  the  usual  line  of  credit,  they  could  buy  the 
supplies  and  pay  for  them  when  they  were  in  position  to  do  so, 
after  their  plant  was  completed;  that  at  the  time  these  ar- 
rangements were  made  the  mill  was  not  in  operation,  but  was 
being  built;  that  it  was  understood  that  plaintiff  << would  sim- 
ply carry  them  (the  mining  company)  from  month  to  month, 
and  charge  them  interest  on  their  account,  on  their  balances;'' 
that  when  the  arrangements  were  completed  the  account  was 
opened,  and  the  mining  company  purchased  from  time  to  time; 
that  the  account  continued  until  it  amounted  to  several  thous- 
and dollars,  when,  in  November,  1895,  they  paid  up  to  a  cer- 
tain time,  and  still  kept  on  buying;  that  the  account  was 
opened  under  the  arrangements  just  stated,  and  continued  un- 
der them;  that  it  was  an  unpaid,  open  account;  and  that  the 
plaintiff  relied  upon  the  mining  property  solely  as  security  for 
its  debt.  On  cross-examination  this  witness  testified  that 
there  was  no  arrangement  by  which  the  mining  company  was 
to  buy  all  of  its  supplies  from  the  plaintiff  company,  but  that 
it  could  buy  where  it  pleased;  that  the  goods  ordered  were  to 
be  paid  for  when  the  mining  company  realized  on  its  ship- 
ments of  ore;  that  the  plaintiffs  did  not  consider  the  bills  due 
at  the  time, — not  until  the  completion  of  the  mill,  when  the 
company  would  be  in  shape  to  pay  them;  that  the  mill  was 
completed  in  September,  1895;  that,  at  the  time  the  hardwai'e 
company  made  the  original  contract,  the  Ontario  Mining  Com- 
pany had  in  contemplation  the  erection  of  the  mill,  or  mak- 
ing an  addition  to  it;  that  at  the  end  of  each  month  a  state- 
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ment  from  the  ledger  account  was  mailed  to  the  mining  com- 
pany, and  these  statements  contained  interest  accounts;  that, 
according  to  the  agreement,  the  bills  so  rendered  were  not 
due,  but  that  they  were  due  at  the  time  of  the  completion  of 
the  work;  that  when  the  company  commenced  to  ship  ore  it 
was  to  pay  the  plaintiff;  that,  if  the  mining  company  wanted 
to  pay  its  account,  it  could,  but  that  it  was  satisfactory  to 
both  sides  to  let  the  account  continue  as  it  was. 

P.  G.  Schroeder,  the  bookkeeper  for  the  plaintiff,  testified 
that  the  business  relations  between  the  plaintiff  and  the  defen- 
dant companies  Jiad  existed  since  1893;  that  there  was  an 
account  during  that  time  between  the  parties, — a  current, 
open  account;  that  there  was  a  settlement  between  them  dur- 
ing the  existence  of  the  account;  that  this  settlement  was  in 
November,  1895,  and  that  at  that  time  the  accounts  were 
settled  up  to  November  1,  1895;  that  between  November  1, 
1896,  and  the  date  of  the  payment,  which  was  November  13, 
1895,  there  were  other  charges  made  upon  the  account  be- 
tween the  parties;  that  these  charges  were  upon  open  account, 
as  formerly;  that  the  date  of  the  last  charge  was  July  20, 
1896;  and  that  the  balance  unpaid  upon-  the  account  was 
$4,430.79.  On  cross-examination,  witness  stated  that  the 
mining  company  could  purchase  elsewhere  if  it  saw  fit. 

O.  A.  Southmayd,  the  secretary  of  the  Ontario  Mining 
Company,  testified  that  the  account  between  the  plaintiff  and 
the  defendant  mining  company  ran  along  indefinitely  from  the 
time  the  mining  company  started  until  it  closed  down  its 
work,  and  that  articles  were  ordered  from  time  to  time 
as  his  company  needed  them.  This  same  witness  was  called 
for  the  defense,  and  testified  that  he  did  not  know  of  any 
agreement  between  plaintiff  and  the  mining  company,  except 
for  the  purchase  of  a  considerable  lot  of  machinery  originally 
bought  at  the  beginning  of  operations,  and  that,  if  there  was 
any  agreement  at  that  time  that  his  company  was  to  have 
credit  for  any  limited  amount,  he  knew  nothing  of  it;  that  the 
Ontario  Mining  Company  had  paid  various  sums  of  money  at 
different  times  to  the  plaintiff,  and  on  November   13,   1895, 
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the  sum  of  $6,855.47  to  pay  balance  due  November  1,  1895; 
that  he  had  no  knowledge  of  any  such  agreement  as  was  tes- 
tified to  by  plaintiff's  wltnessess;    that   he   understood  that 
bills  for  materials  were  due  at  the  end  of  the  month;  that 
the  supplies  were  furnished  under  separate  orders  from  time 
to  time  as  they  were  needed.     On  cross-examination,  witness 
said:    He  knew  there  was  an  account  between  the  parties,  but 
that  he  remembered  no  specific  talk  in  relation  to  an  account. 
That  <<itwas  construed  that  there  was  an  arrangement   be- 
tween the  two  companies  by  which  they  were  to  have  a  line 
of  credit  there,  and  they  (the  hardware  company)  would  fur- 
nish things  as  we  needed  them.     But  I  knew  nothing  definite. 
If  I  had  not  so  understood  it,   I  would  hardly  have  ordered 
material  without  making  some  arrangement  about  a  line  of 
credit.      As  I  understood  it,  as  secretary  of   the   company, 
there  was  an  arrangement  between  the  Ontario  Company  and 
the  hardware  company  by  which  the  Ontario  Company  was  to 
have  a  line  of  credit  for  the  materials  they  wanted  for  their 
use  for  the  mine.       We  used  it,  anyhow;"    that   the    bills 
were  not  paid  on  the  1st  of  every  month,  and  that  no  demand 
was  made  for  payment  every  month. 

Cornelius  Hedges  testified  for  the  defendant  that  he  was 
president  of  the  mining  company;  that  it  had  had  a  special 
arrangement  with  the  plaintiff  when  the  company  made  the 
principle  purchase  of  machinery  in  its  early  days;  that  his 
company  settled  in  full  in  November,  1895,  upon  the  accounts 
due  prior  to  that  time;  that  the  amount  of  credit  obtained  the 
first  time  was  agreed  upon;  that  that  was  a,  specific  trade 
about  certain  machinery, — a  special  purchase;  that  there  was 
no  special  agreement  with  the  plaintiff  company  at  that  time, 
or  at  any  subsequent  time,  looking  to  a  general  line  of  credit 
running  up  to  the  time  the  mine  closed;  that  '<when  we  got 
goods  there,  and  did  not  pay  for  them  at  the  time  they  were 
delivered,  the  agreement  or  understanding  as  to  when  they 
were  payable  was  that  we  were  to  pay  as  soon  as  we  could 
realize  from  the  resources  of  the  mine. ' '  On  cross-examina- 
tion witness  stated  that  when  his  company  bought   the  bulk 
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of  the  machinery,  engine  and  boiler,  there  was  a  special  un- 
derstanding between  it  and  the  plaintiff;  that  they  had  nego- 
tiations, and  that  it  was  a  special  arrangement  by  which  the 
mining  company  was  to  pay  for  the  things  it  got  as  soon  as 
it  could  get  the  money;  that  he  presumed  his  company  con- 
tinued trading  under  that  arrangement;  that  in  1895  there 
was  a  general  settlement;  that  everything  the  company  owed 
up  to  that  time  was  paid  to  November  1st;  that  between 
November  1st  and  13th  the  account  continued  as  a  running 
account,  as  far  as  he  knew;  and  that  the  mining  company 
continued  purchasing  on  the  same  account,  and  under  the 
same  arrangement. 

The  specifications  of  error  relied  on  are:  (1)  That  the  court 
erred  in  finding  as  a  fact  that  the  account  was  fully  settled  up 
to  and  including  the  1st  day  of  November,  1895,  and  during 
November  was  fully  paid  off  and  discharged.  (2)  Error  is 
specified,  also,  in  the  finding  that  from  and  after  November 
2,  1896,  up  to  and  including  July  20,  1896,  the  plaintiff  at 
various  times  furnished  materials  to  the  said  mining  company, 
to  be  consumed  in  said  mine,  including  many  other  articles 
for  other  purposes,  to  the  amount  of  $4,430.79,  and  that 
these  articles  were  all  furnished  on  credit  on  account,  but  in 
separate  bills,  and  due  and  payable  at  the  end  of  each  month, 
with  interest  for  any  payment  delayed  after  each  bill  became 
due.  (3)  It  is  said  the  court  erred  in  finding  that  the  account 
contains  many  articles  not  used  in  the  mine  or  mill  or  concen- 
trator, besides  many,  the  use  of  which  the  proof  left  doubtful, 
and  upon  which  the  court  could  make  no  findings  as  to  their 
use. 

Counsel  for  the  hardware  company  also  state  that  the  court 
erroneously  made  a  conclusion  of  law  to  the  effect  that  the 
account  set  out  in  the  plaintiff^  s  statement  of  lien  was  made 
upon  a  series  of  independent  contracts,  and  that  the  monthly 
bills  rendered  at  the  end  of  each  month  for  the  purchases 
during  the  month  constituted  a  separate  and  independent 
account  and  contract  from  the  bills  purchased  during  other 
months,  and  that  the  court  erred  in  concluding  that  the  separ- 
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ate  bills  of  purchase  did  not  constitute  a  conliuuous  and 
running  account,  and  that  all  the  materials  included  in  the 
statement  of  account  for  materials  purchased  and  delivered 
prior  to  May  1,  1896,  were  not  the  subjects  of  a  lien  upon 
the  property  of  the  mining  company.  Error  is  likewise  predi- 
cated upon  the  finding  that  certain  articles  were  not  lienable, 
and  that  the  bank  has  a  lien  upon  all  the  property  involved 
in  this  action. 

1.  During  the  trial,  and  on  April  7,  1897,  leave  was 
granted  to  amend  the  answer,  and  an  amendment  was  filed  on 
April  14th,  but  was  never  actually  incorporated  into  an  amen- 
ded answer.  The  plaintiff  argues  that  this  amendment  is  not 
a  pleading  allowed  by  law  or  the  rules  of  practice,  and  that  it 
can  be  considered  only  as  an  amended  answer  which  superseded 
the  original.  Such  being  the  case,  and  the  amendment  failing 
to  deny  any  of  the  allegations  of  the  complaint,  the  plaintiff 
insists  that  it  is  entitled  to  a  judgment  upon  the  pleadings. 
This  contention  is  without  merit.  Section  773  of  the  Code 
of  Civil  Procedure  seems  to  apply  to  amendments  which  may 
be  made  as  of  right,  and  not  those  which  are  permissable  only 
by  virtue  of  an  order  of  court.  Under  this  section  a  pleading 
is  amended  by  filing  and  serving  the  same  as  amended. 
Where,  however,  leave  is  granted  to  amend,  the  court  may 
require  either  a  copy  of  the  amendment,  or  the  pleading  as 
amended)  to  be  filed  and  served.  Such  is  the  provision  de- 
clared by  section  683  of  the  Code  of  Civil  Procedure  in  respect 
of  complaints,  and  we  think  the  same  rule  is,  by  analogy,  to 
be  considered  as  applicable  to  answers.  In  the  case  at  bar 
the  court  allowed  the  bank  to  amend  its  answer,  without  speci- 
fying which  of  the  two  courses  mentioned  should  be  followed. 
The  defendant  chose,  as  was  its  privilege,  to  follow  one 
method,  and  not  the  other.  We  remark,  in  passing,  that, 
while  either  method  is  proper,  the  better  practice  is  to  file  the 
pleading  as  amended.  The  original  answer,  therefore,  was 
not  superceded  by  the  amendment,  except  in  so  far  as  the 
former  is  changed  by  the  latter. 

The  complaint  is  also  made  that  the  defendant  bank  had  no 
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lien  upon  the  real  property  sold  to  it  and  upon  which  the 
plaintiff  is  endeavoring  to  enforce  its  supposed  lien  for  mate- 
rials furnished.  The  action  in  which  the  bank  recovered  the 
judgment  was  commenced  in  the  district  court  of  Lewis  and 
Clarke  county.  A  writ  of  attachment  was  duly  issued  to  the 
sheriff  of  Deer  Lodge  county,  the  situs  of  the  real  property. 
The  writ  was  executed  by  attaching  such  real  estate.  There- 
after the  judgment  in  question  was  obtained  in  the  district 
court  of  Lewis  and  Clarke  county,  but  a  transcript  thereof 
was  never  filed  in  Deer  Lodge  county,  nor  did  the  sheriff  of 
that  county  levy  upon  or  attach  the  property  under  the  writ 
of  execution  issued  upon  the  judgment.  It  is  insisted  by  the 
plaintiff  that  the  judgment  was  not  a  lien  upon  the  property, 
because  of  the  omission  to  file  a  transcript  thereof  in  Deer 
Lodge  county  (section  1200  of  the  Code  of  Civil  Procedure), 
and  that  there  was  no  lien  under  the  execution  and  sale,  be- 
cause the  writ  of  execution  was  not  returned  within  60  days 
after  it  was  issued,  and  because  the  writ  of  execution  was  not 
levied  upon  the  property  (sections  1218  and  1224  of  the  Code 
of  Civil  Procedure.)  These  contentions,  also,  are  without 
merit.  The  levy  of  the  writ  of  attachment  created  the  lien. 
The  property  was  thereby  seized  and  held,  and  there  was  no 
necessity  for  filing  a  transcript  of  the  judgment.  The  only 
effect  of  filing  a  transcript,  it  seems,  would  have  been  the  mer- 
ger of  the  lien  by  attachment  into  the  lien  by  judgment.  (See 
rorter  v.  PlcOy  65  Cal.  166;  Sharp  v.  Baird,  43  Cal.  677.) 
An  attachment  having  been  levied  within  the  life  of  the  writ, 
a  lien  is  created,  which  may  be  enforced  by  execution  sale 
without  further  levy.  The  fact  that  the  return  of  the  sheriff 
was  not  filed  within  60  days  after  the  test  of  the  writ  cannot 
have  the  effect  of  destroying  the  lien  created  by  the  levy  of 
attachment.  {Brvsie  v.  Gates,  80  Cal.  468,  22  Pac.  284; 
Bloody.  Light,  38  Cal.  652,  99  Am.  Dec.  441.)  When  the 
property  has  been  attached  under  a  writ  of  attachment,  there 
is  no  occasion  for  levying  thereon  a  writ  of  execution.  The 
lien  acquired  by  the  attachment  is  sufficient.  Suggestion  was 
made  on  the  argument  that  the  validity  of  the  title  acquired 
Vol.  XXIV-18 
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by  the  purchaser  at  an  execution  sale  is  not  impaired  or  af- 
fected by  the  failure  of  the  sheriflf  to  attach  or  levy  upon  the 
property  sold.     As  to  this  question  we  express  no  opinion. 

2.  The  original  agreement  for  a  line  of  credit  was  special- 
ly made  with  relation  to  the  erection  of  a  mill  about  to  be 
constructed  by  the  company  in  undertaking  its  mining  opera- 
tions, but  ran  along  after  the  completion  of  the  mill.  Under 
the  evidence,  we  think,  however,  that  it  was  terminated  by 
the  payment  on  November  18,  1895,  when  all  accounts  pre- 
vious to  November  1st  were  satisfied.  From  the  November 
settlement  on,  the  credit  seems  to  have  been  extended  upon 
the  supposed  value  of  the  property,  and  the  somewhat  vague 
understanding  originally  had  was  lost  sight  of  by  all  parties. 
Monthly  accounts  were  rendered, — one  on  December  2d  for 
$592.51,  for  the  month  of  November.  Such  monthly  accounts 
were  always  thereafter  rendered  until  July,  during  which 
month  the  mill  was  closed  down.  These  accounts  were  ac- 
quiesced in.  Doubtless,  the  hardware  company  believed  it 
might  enforce  a  lien,  and  at  the  same  time  considered  itself 
perfectly  secured  by  the  supposed  solvency  of  the  mining  cor- 
poration, and  the  value  of  any  concentrates  it  might  produce; 
but  the  indulgence  of  not  enforcing  collection  every  month  as 
<*a  matter  of  grace"  on  the  part  of  the  hardware  company, 
for  the  accounts  were  due  and  payable  at  the  end  of  each 
month. 

Transactions  such  as  were  had  between  the  plaintiff  and  the 
Ontario  Mining  Company  are  distinguishable  from  those 
wherein  supplies  are  to  be  furnished  for  the  construction  of  a 
building  or  other  structure,  where  a  reasonably,  if  not  per- 
fectly, definite  amount  of  material  can  be  counted  upon  to  be 
furnished  from  time  to  time  under  one  general  contract.  But 
purchases  for  a  mining  enterprise,  made  under  no  special 
agreement,  cannot  be  considered  as  constituting  a  continuing 
running  account.  (Big  Blackfoot  Milling  Co.  v.  Blu^ird 
Mining  Co.,  19  Mont.  456,  48  Pac.  778.)  The  law  will  re- 
gard each  delivery  made  in  such  case  as  a  separate  and  inde- 
pendent contract, — with  due  regard,  however,  to  the  principle 
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that  where  the  agreement  is  regarded  as  a  current  one  for 
each  month,  and  a  statement  is  rendered  monthly,  the  account 
will  be  deemed  due  each  month;  so  that  the  time  for  bringing 
suit  does  not  arise  until  the  end  of  tbe  month.  (Boisot,  Mech. 
Liens,  Sec.  724.)  Within  this  principle  are  the  plaintiff's 
monthly  accounts.  As  this  case  is  presented,  the  last  item  of 
materials  furnished  in  each  month  attracted  to  it  all  the  other 
items  of  that  month,  so  that  the  90  days  within  which  the 
statement  of  lien  was  required  to  be  filed  began  to  run,  as  to 
the  accounts  for  the  month,  from  the  day  when  the  last  ma- 
terial was  delivered.  In  this  sense,  the  transactions  of  the 
month  may  fairly  be  regarded  as  constituting  one  continuing 
contract. 

Newton's  Case. 

Appellant  T.  P.  Newton  filed  a  cross  complaint  in  foreclo- 
sure, in  which  he  set  forth  a  copy  of  a  lien  he  had  filed  to  se- 
cure payment  for  sums  due  for  machinery  and  supplies  fur- 
nished to  and  used  by  the  Ontario  company  in  its  mining 
operations.  The  Merchants'  National  Bank,  by  answer, 
questioned  the  validity  of  the  Newton  lien,  and,  as  against 
him,  also  set  up  its  claim  to  the  p^roperty  by  virtue  of  the 
purchase  at  execution  sale.  Newton  relied  upon  a  written 
contract  dated   October    31,    1896,    which   was   as   follows: 

^'Helena,  Montana,  Oct.  31,  1895. 

We  hereby  agree  to  furnish  the  Ontario  Mining  Co. ,  f .  o. 
b.  Elliston,  all  machinery,  etc. ,  containe4  in  list  marked  'Ex- 
hibit A, '  for  the  sum  of  six  thousand  two  hundred  and  nine 
dollars  ($6,209),  and  will  have  the  said  material  ready  to  ship 
by  the  first  of  November.  We  will  also  furnish  all  castings 
required,  in  addition,  at  the  rate  of  $3.15  per  100  pounds, 
f.  o.  b.  Butte. 

[Signed]    Montana  Iron  Works,  T.  P.  Newton. 
The  Ontario  Mining  Co.  of  Montana, 

by  Cornelius  Hedges,  President." 

The  court  awarded  Newton  a  judgment  against  the  mining 
company  for  the  sum  of  16,287.50  and  interest,    but  found 
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that  of  this  amount  he  was  only  entitled  to  a  lien  for  the  sam 
$29. 22,  with  interest,  for  the  reason  that  the  account  set  out 
in  the  statement  of  lien  by  Newton  was  made  up  of  a  series  . 
of  independent  contracts,  and  that  no  lien  could  be  enforced 
for  any  of  the  merchandise  included  in  the  account  which  was 
purchased  and  delivered  prior  to  June  2,  1896;  there  having 
been  no  materials  furnished  between  April  22d  and  June  2d. 
Newton  appeals  from  the  judgment  rendered  in  accordance 
with  the  findings  of  the  court  against  him,  and  from  an  order 
denying  his  motion  for  a  new  trial.  The .  question  presented 
by  Newton's  appeal  is  whether  all  of  the  items  set  forth  in 
account  attached  to  Newton's  lien  were  furnished  under  one 
contract,  or  whether  the  sale  and  delivery  of  the  various 
items  were  under  separate  and  independent  contracts. 

In  the  statement  of  lien  filed  by  Newton  on  August  1,  1896, 
there  is  this  entry:  «'Feb.  12,  Concentrator  machinery,  per 
contract,  $6,209.00."  Then  follow  items,  under  dates  of 
February  13th  and  15th,  amounting  to  $10.  The  next  item 
is  of  March  12th,  at  which  date  one  Longmaid  became  man- 
ager of  the  mine.  Longmaid  testified  that  when  he  went  to 
the  mine  the  concentrator  furnished  by  Newton  was  being 
built,  and  was  in  running  order  on  April  6th  or  7th.  The 
statement  shows  that  in  June,  1896,  three  pairs  of  eccentrics, 
with  bolts  therefor,  charged  at  $30.15,  were  delivered  to  the 
mining  company;  but  Longmaid  testified  that  these  eccentrics 
had  no  connection  with  the  concentrator  Newton  furnished, 
but  were  used  in  repairing  an  old  concentrator  which  was 
added  to.  Newton  charged  interest  for  the  $6, 209  item  for 
the  concentrator  he  sold  in  February,  but  did  not  include 
interest  on  the  other  items  contained  in  his  statement  of  lien. 
Hedges,  the  president  of  the  company,  *gave  the  following 
testimony  as  to  the  clause  of  the  contract  concerning  castings: 
<'As  to  what  we  had  in  contemplation  when  the  contract  was 
drawn  and  when  I  put  that  into  it,  my  recollection  is  that 
there  was  some  part  of  the  castings — just  the  amount  could 
not  be  determined, — and  the  price  was  stated  to  apply  to  all 
that  we  needed  in  connection  with  that  bill  of  work.     We  had 


Digitized  by 


Google 


24  Mont]       HoLTEB  H.  Co.  v.  Ontabio  M.  CJo.  197 

specifications.  There  were  some  things  that  we  could  not 
definitely  determine  what  we  did  need.  That  is  my  under- 
standing. And  that  was  intended  to  cover  them.  I  had  no 
idea,  in  connection  with  the  contract,  of  his  furnishing  cast- 
ings necessary  for  all  time  that  we  might  run  the  mine  at  that 
price, — simply  to  complete  the  contract;  to  furnish  what  was 
necessary  in  connection  with  it." 

It  is  to  be  observed  that  the  contract  with  Newton  bears 
date  October  31,  1895.  The  first  items  on  the  statement  of 
lien  are  of  November  16,  1895,  and  there  are  two  other  items 
before  the  item  of  February  12,  1896.  All  these  articles 
went  into  the  concentrator  machinery,  and  are  within  the 
special  contract.  But  the  items  of  June,  which  are  the  only 
ones  brought  within  the  limit  of  90  days,  were  for  repairing 
old  machinery,  and  wholly  independent  of  the  machinery  in- 
cluded in  the  first  part  of  the  contract.  The  last  clause  of 
the  Newton  contract  was  apparently  meant  to  cover  all  cast- 
ings which  the  company  might  have  to  buy  to  complete  the 
concentrator;  such  castings  to  be  in  addition  to  the  machinery, 
including  castings  and  supplies,  covered  by  the  first  clause  of 
the  contract.  The  evidence  adduced  on  the  trial  tended  to 
support  this  construction  as  the  one  put  upon  the  agreement 
by  the  parties  themselves.  Castings  bought  in  June  were 
charged  for  at  the  rate  of  |4  per  100,  instead  of  $3.15.  The 
explanation  that  this  was  a  bookkeeper's  error,  not  discovered 
by  Newton  until  he  was  preparing  to  try  the  present  case, 
was  not  accepted  by  the  trial  court,  and  we  cannot  disturb 
the  finding  that  the  account  was  made  up  of  a  series  of  inde- 
pendent transactions  or  accounts. 

Caird  &  Hawksworth's  Case. 

Caird  &  Hawkswortb  also  filed  a  cross  complaint,  praying 
for  judgment  against  the  mining  company  for  $422.75  and 
interest)  for  material  sold  and  delivered  to  the  mining  com- 
pany between  March  1,  1896,  and  July  7,  1896.  Judgment 
was  entered  for  the  full  amount  of  their  claim  against  the  de- 
fendant company,  together  with  interest,    but  the  court  de- 
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creed  that  they  were  entitled  to  enforce  a  lien  to  recover  the 
sum  of  $313.47  only.  They  also  appeal  from  the  judgment 
and  an  order  denying  their  motion  for  a  new  trial. 

These  claimants  filed  their  statement  of  lien  upon  August  1, 
1896.  The  court  held  that  for  mining  supplies  sold  and  de- 
livered to  the  Ontario  Company  prior  to  May  1st  they  were 
not  entitled  to  a  lien,  inasmuch  as  the  purchases  made  each 
month  constituted  separate  and  independent  contracts.  For 
the  purposes  of  the  enforcement  of  a  material  man's  lien,  w^ 
affirm  this  ruling,  as  in  accord  with  the  decision  of  Big  Blacks 
foot  Milling  Co.  v.  Bluebird  Min.  Go.^  19  Mont.  456,  4S 
Pac.  778, 

The  questions  presented  by  these  appeals  are  very  close. 
They  have  received  our  repeated  and  most  careful  examina- 
tion; but,  the  oftener  we  have  consulted,  the  more  we  find 
ourselves  drawn  to  the  conclusion  that  the  proper  result,  un- 
der the  statutes, 'rests  in  the  affirmance  of  the  judgment,  and 
the  several  parts  thereof  appealed  from,  and  of  the  orders  of 
the  district  court. 

It  is  therefore  ordered  that  the  judgment  in  all  respects  and 
the  several  orders  appealed  from  be  affirmed. 

Affirmed. 

Me.  Chief  Justice  Brantly,  being  disqualified,  takes  no 
part  in  this  decision. 


|d4i    'g^      A.  M.  HOLTER  hardware   CO.,    Plaintiff,   v.  ON- 
TARIO  MINING  CO.,  et  al..  Defendants. 

Continental  Oil  Co.,  Appellant. 

Merchants  National  Bank,  et  al.  ,  Respondents. 

[No.  Ild5,] 
[Submitted  April  9, 1009.   Decided  May  14, 1900.] 

Mechanics*   Liens — Mining   Plant — Lienahle  Materials — Oil 
for  Machinery. 

niuminatiDg  oil,  mica  grease,  lubricating  oil,  and  gasoline  for  fuel  used  in  a  mining  plant 
did  not  enhance  the  value  nor  become  part  of  the  machinery,  and  hence  were-  not 
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lienable,  within  Code  of  CIyU  Procedure,  Sec.  2180,  providing  that  eyery  person  fur- 
nishing material  for  any  machinery,  fixture,  or  building,  shall  have  a  lien  therefor. 

Appeal  from  District  Courty  Deer  Lodge  County;  Theo. 
Brantly^  Judge, 

Action  by  the  A.  M.  Holter  Hardware  Company  against 
the  Ontario  Mining  Company  and  others  to  enforce  a  mechan- 
ic's lien.  From  a  judgment  denying  a  lien  to  defendant  Con- 
tinental Oil  Company,  it  appeals.     Affirmed. 

M7\  F.  jV.  Mclntyre^  for  Appellant. 

We  contend  that  the  lubricating  and  illuminating  oils  and 
grease  furnished  in  the  account  set  out  in  our  cross-complaint 
were  necessary  for  the  lighting  of  the  mines  and  mill  and 
running  the  machinery  of  said  mill  of  the  Ontario  Mining 
Company  in  the  working  and  developing  of  its  mines,  an^ 
this  contention  is  fully  sustained  by  the  testimony  of  the  wit- 
nesses. These  articles  are  as  clearly  within  the  meaning  of 
the  Statute  as  anything  we  can  conceive  of  as  essential  to  the 
working  of  a  mine.  In  the  testimony  of  said  witnesses  they 
stated  the  illuminating  oil  (coal  oil)  was  as  necessary  as  can- 
dles for  the  lighting  of  The  Ontario  Mining  Company's  mine 
and  mill.  Therefore  we  contend  a  lien  will  lie  for  it  as  well 
as  candles,  and  that  candles  have  been  held  to  be  a  lienable 
material,  we  cite:  Keystone  Mining  Co,  v.  Gallagher,  5 
Colo.  27. 

Messrs.  McConnell  cfe  Mc  Connelly  for  Respondents, 

PER  CURIAM.  This  action  was  brought  to  foreclose  a  ma- 
terial man's  lien  against  the  defendant  Ontario  Mining  Com- 
pany; the  Continental  Oil  Company,  the  appellant,  being  one 
of  the  defendants.  This  defendant  sought  to  enforce  a  lien 
against  the  real  property  of  the  Ontario  Mining  Company  for 
the  price  of  sundry  materials  furnished  to  it  between  the  Ist 
day  of  January,  1896,  and  the  16th  day  of  June,  1896;  the 
claim  of  lien  having  been  filed  on  the  31st  day  of  July,   1896. 
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The  sapposed  rights  of  the  Continental  Oil  Company  were 
contested  by  the  Merchants'  National  Bank  and  one  Hersh- 
field,  claiming  interests  in  the  property  of  the  mining  com- 
pany by  virtue  of  attachments  and  executions  against  it. 
Upon  trial  the-  Continental  Oil  Company  obtained  a  judg- 
meat  against  the  mining  company  for  the  amount  of  its  claim 
of  $267.67,  with  interest,  but  only  $22.68  of  that  amount, 
with  interest  from  August  1,  1896,  and  attorney's  fees,  was 
decreed  to  be  a  lien  upon  the  real  estate  of  the  debtor.  The 
court  found  that  each  month's  sales  were  separate  and  inde- 
pendent accounts,  and  that  the  appellant  was  not  entitled  to  a 
lien  for  the  value  of  any  materials  not  furnished  within  90 
days  next  before  the  time  when  the  statement  of  lien  was  filed, 
and  that  none  of  the  articles  are  of  a  lienable  nature,  except 
the  gasoline  for  fuel  in  the  assay  office  in  connection  with  the 
mill  and  concentrator.  Some  of  the  gasoline  had  been  fur- 
nished more  than  90  days  before  the  statement  of  lien  was 
filed.  The  appeal  is  from  the  order  denying  a  new  trial,  and 
from  so  much  of  the  judgment  as  fails  to  allow  a  lien  for  the 
whole  account. 

We  find  it  unnecessary  to  determine  whether  or  not  the  ac- 
count in  suit  is  made  up  of  a  series  of  independent  contracts, 
or  whether  or  not  the  purchases  during  each  month  constitute 
separate  and  independent  accounts.  The  articles  furnished 
for  which  a  Ifen  is  claimed  consist  of  coal  oil  for  illuminating 
purposes,  mica  grease  and  oil  for  lubricating  purposes,  and 
gasoline  used  for  fuel.  We  are  satisfied  that  no  one  of  these 
is  of  a  lienable  nature.  Each  is  consumed  in  use;  neither 
adding  to  the  value,  nor  becoming  parcel,  of  the  property  up- 
on which  it  is  used.  Section  2130  of  the  Code  of  Civil  Pro- 
cedure does  not,  by  any  fair  construction,  include  the  materials 
for  which  a  lien  is  sought  to  be  enforced  in  the  case  at  bar. 
The  statute  creating  the  right  of  the  material  man  to  acquire 
a  lien  i%  the  outgrowth  of  the  principle  that  he  who  furnishes 
that  which  becomes  a  constituent  part  of  real  property,  and 
is  intended  to  enhance  its  value,  should  be  given  security  for 
the  price  or  ^orth  thereof.  The  doctrine  is  well  stated  by 
Mr.  Justice  Brewer  in  Central  Trust  Co.  v.    Texas  cfe  St  L. 
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Ry.  Co,  (C.  C.)  23  Fed.  703:  «*The  language  of  the  statute 
contains  the  word  *f  uel, '  in  addition  to  the  words  'labor  and 
material;^  and  it  is  claimed  that  the  use  of  the  word  <fuer  en- 
larges the  meaning  of  the  word  'material, '  and  makes  it  broad 
enough  to  cover  all  supplies  furnished.  But  for  that  word 
'fuel, '  there  would  be  no  question.  The  idea  which  underlies 
thes^  lien  statutes  is  that  because  the  labor  and  the  material 
have  gone  into  the  building  of  the  road  or  structure,  and  to 
that  extent  added  to  its  value,  therefore  a  lien  for  such  labor 
and  material  should  be  given  to  him  who  does  the  one  and 
furnishes  the  other.  *  *  *  While  we  may  be  compelled 
to  follow  the  language  of  the  statute,  and  give  for  the  fuel 
furnished  a  lien,  yet  I  think  in  the  construction  of  these  stat- 
utes we  should  start  from  the  underlying  thought  of  giving 
security  to  him  who  adds  to  the  value  of  the  road,  and  that 
we  should  never  carry  the  statute  beyond  that,  unless  impera- 
tively demanded  by  the  language  used."  The  Wisconsin 
statute  provides  that  every  person  who  furnishes  any  mater- 
ials in  or  about  the.  erection,  construction,  protection,  or  re- 
moval of  any  machinery  which  is  or  becomes  a  part  of  the 
freehold,  shall  have  a  lien  for  such  materials.  In  Standard 
Oa  Co.  V.  Lane,  75  W^is.  636,  44  N.  W.  644,  7  L,  R.  A.  191, 
the  court  said:  "The  statute  seems  to  go  on  the  principle 
that  materials  used  and  labor  performed  on  machinery,  which 
enhance  its  value  and  become  a  part  of  such  machinery,  should 
be  entitled  to  a  lien.  This  appears  to  be  the  object  of 
the  statute.  It  is  clear  that  it  is  not  everything  used  in  oper- 
ating machinery,  and  which  tends  to  preserve  it,  that  is  em- 
braced within  the  meaning  of  the  statute.  Many  things  may 
serve  co  preserve  machinery  and  make  it  operate  more  effi- 
ciently and  easily,  which  do  not  protect  it  in  the  sense  of  the 
statute."  We  affirm  the  doctrine  announced  in  these  cases, 
as  based  upon  correct  principle. 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 

Mil.  Chief  Justice  Bbantly,  being  disqualified,   takes  no 
part  in  this  decision. 
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McGUlGAN,    Appellant,    v.    HENNESSY,    Respondent. 

[No.  1207.  J 
[Submitted  AprU  12, 190&.    Decided  May  22. 1900.] 

Deed — Description — Construction — Question /or  Jury. 

A  deed  of  land  described  the  tract  conveyed  as  a  lot  situated  in  a  certain  town,  country 
and  state,  'fronting  25  feet  on"  a  certain  road,  **extendlng  back  east  120  feet,  more 
or  less,  to  the  gulch,  and  lying  about  25  or  80  feet  south  from  the  south  side  line" 
of  a  certain  claim.  Held,  in  a  suit  involving  its  construction,  that  the  description  was 
not  so  ambiguous  as  to  authorize  the  submission  of  the  case  to  the  Jury. 

Appeal  from  District  Court j  Silver  Bow  county]  John 
Zifidsayy  Judge, 

Action  by  William  McGuigan  against  John  B.  Hennessy. 
From  a  judgment  for  defendant,  plaintiff  appeals.     Affirmed. 

Mr.  John   W.    Cotter  for  Appellant. 

A  motion  for  a  non-suit  having  been  sustained  in  this  case, 
we  invoke  the  rule  established  in  this  jurisdiction,  <^that  all 
the  facts  that  the  evidence  tends  to  prove  are  proven,  for  the 
purpose  of  the  motion."  {Scyer  v.  Great  Falls  Water  Co.^ 
15  Mont.,  1.) 

In  this  record  the  following  facts  are  proven : 

First — That  the  United  States  of  America  conveyed  to  John 
£.  Lloyd  the  ground  in  controversy,  by  a  patent. 

Second — That  Lloyd,  by  his  deed  of  September  21st,  18.81, 
conveyed  a  lot  of  twenty-five  feet  on  the  main  road  from 
Butte  to  Walkerville,  extending  back  east  one  hundred  and 
twenty  feet,  more  or  less. 

Third — That  Thomas  went  upon  the  ground  and  made  im- 
provements thereon  upon  a  line  corresponding  with  the  north 
line  of  plaintiff's  property,  as  claimed  in  this  action. 

Fourth — That  Thomas  conveyed  to  Youlten  and  others, 
and  that  the  property  finally  came  down  by  conveyance  to 
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Martin,  and  that,  while  Martin  was  in  possession,  Hennessy 
went  upon  the  ground  north  of  the  ground  claimed  by  plain-, 
tiff,  and  constructed  some  buildings,  as  shown  on  the  plat,  in 
conformity  with  the  north  side  line  as  claimed  by  plaintiff. 

Fifth — That  plaintiff  and  his  predecessors  in  interest  have 
been  in  continuous  possession  of  the  property,  since  1881,  up 
to  the  time  of  the  trespass  thereon  by  the  defendant. 

Sixth — That  Hennesfiy  built  in  conformity  with  the  line  so 
claimed,  and  recognized  the  existence  thereof  some  time  prior 
to  1888  and  up  until  June  6th,  1896. 

In  the  deed  from  Lloyd  to  Thomas,  he  describes  a  certain 
lot  fronting  twenty-five  feet  on  the  main  road  from  Butte  to 
Walker ville  and  extending  back  east  one  hundred  and  twenty 
feet,  more  or  less,  to  the  gulch,  and  lying  about  twenty-five 
or  thirty  feet  south  of  the  '^Granger"  Quartz  Lode  Claim. 
In  plaintiff's  Exhibit  ''G,"  it  is  shown  that  the  main 
road  or  street  runs  directly  north  and  south,  and  the 
word  ''east"  being  used,  conveys  a  piece  of  ground  twenty- 
five  feet  wide  by  one  hundred  and  twenty  feet,  more  or  less, 
in  length,  at  right  angles  with  the  main  road,  and  not  in  a 
southeasterly  direction.  (Hoban  v.  Cahle  (Mich.),  60.  N. 
W.,466.) 

The  word  **about"  in  the  deed  does  not  mean  any  precision 
of  distance.     (2  Devlin  on  Deeds,  Sec.  864,  P.  164.) 

That  is  a  sufScient  description  to  convey  a  piece  of .  land 
twenty-five  feet  wide  by  one  hundred  and  twenty  feet,  more 
or  less,  in  length.   {Harker  v.   Cain  (Texas),  6  S.  W.,  637.) 

Where  a  description  in  a  deed  by  metes  and  bounds  conflicts 
with  the  plats  of  the  property,  the  former  description  governs. 
(^WaMin  v.  Smith  (la.),  39  N.  W.,  82.  Beavhien  v.  Kellogg 
(Mich.),  37  N.  W.,  691,  note. 

<'East,"  as  used  in  this  deed,  not  being  controlled  or  modi- 
fied by  any  other  language  or  any  object,  means  due  east. 
(2  Devlin  on  Deeds,  Section  1036.  Currier  v.  NeUon^  96 
Cal.,  605;  31  Pac.,  531.) 

The  evidence  in  the  case  shows  that  the  parties  gave  the 
deed  a  practical  construction,  by  the  erection  of  improvements 
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upon  the  ground  in  controversy,  long  prior  to  the  time  the 
controversy  arose.  The  practical  construction  given  this  deed 
is  significant,  and  entitled  to  the  greatest  consideration.  {Ray- 
mond \,  Washy  57  Conn.,  447;  18  Atl,  714.  Stofiev.  Clark, 
1  Mete.,  378;  85  Am.  Dec,  370,  note.  2  Devlin  on  Deeds, 
Section  851,  note  2. 

Where  parties  owning  contiguous  estates  derive  title  from 
a  common  source,  and  a  dispute  arises  *as  to  the  boundaries, 
the  elder  title  must  first  be  satisfied.  (ITeUerv.  Shdmire  (La.), 
7  Southern  R.,  587.) 

Where  a  deed  contains  two  descriptions,  one  general  and 
the  other  specific,  the  grantee  may  rely  on  the  one  most  bene- 
ficial to  him.  (Civil  Code,  Sec.  1473;  Winter y.  White,(SlA,') 
17  Atl.  Rep.  84;  Hager  v.  Sped,  52  Cal.  679,  682;  Vance  v. 
Foreet  al.,  24  Cal.  436;  Silver  Creek  C  Co,  v.  U.  L.y  etc., 
Co.,  35  N.  E.  125;  2  Devlin  on  Deeds,  Sec.  848.) 

The  words  of  a  deed  are  taken  most  strongly  against  the 
party  using  them.  {Doxiglasa  v.  Lewis,  131  U.  S.  75;  L.  Ed. 
53;  Homer  v.  Schonfeld,  84  Ala.  313;  4  South  Rep.  106.) 

In  construing  this  diBed,  the  court  should  have  taken  the 
starting  point  and  measured  twenty-five  feet  along  the  main 
road  and  extended  parallel  lines  east  from  the  two  points  to 
the  gulch,  and  given  the  plaintiff  a  piece  of  ground  twenty- 
five  feet  wide  by  one  hundred  and  twenty  feet,  more  or  less, 
in  length.      {Warhd  v.  Knott,  (Pa.)  18  Atl.  Rep.  390.) 

The  first  clause  of  the  deed,  granting  a  parallelogram,  is  re- 
pugnant to  the  second  clause  of  it,  as  construed  by  the  court 
and  defendant,  inasmuch  as,  in  the  first  clause  the  lines  are  to 
run  east  from  the  main  road,  while  in  the  second  clause,  if  de- 
fendant'sand  the  Court's  construction  is  correct,  they  should 
run  southeasterly  from  the  main  road.  If  such  repugnancy 
exists,  which  we  do  not  admit,  the  first  controls,  and  the 
ground  is  included  within  the  plaintiff's  property,  {Blair  v. 
Muse,  etal.,  (Va.)2  S.  E.  Rep.  31,  note.) 

Where  there  is  repugnancy  between  a  general  and  a  partic- 
ular clause  in  a  deed,  the  latter  will  control.  (Code  Civ. 
Proc,  Sec.  3413;  2  Devlin  on  Deeds,  Sec.  1089;    Wharton  \^. 
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Brick  etal,y  (N.  J.)  8  Atl.  Rep.  529;  Carters.  Chevalier, 
(Ala.)  19  South  Rep.  798;  Silver  Greek  0.  Co.  v.  U.  Z.,  etc., 
Co.,  35  N.  E.  125.) 

The  witness  Pennington,  a  surveyor,  testified  that  he  found 
the  lot  by  the  descriptions  given  in  the  deeds.  Where 
the  description  is  sufficient  to  enable  a  surveyor  to  ascer- 
tain and  locate  the  land,  this  is  a  full  and  sufficient  des- 
cription. {Black  V.  Pra^t  C.  cfe  C  Co.,  (Ala.)  5  South  Rep. 
89,  93;  Campbell  v.  Carrvlh  et  al.,  (Fla.)  3  South  Rep.  432; 
2  Devlin  on  Deeds,  Sec.  1012.) 

Where  adjoining  owners  erect  buildings  or  improvements 
with  reference  to  the  supposed  line,  as  in  this  case,  this  is  a 
practical  location  of  the  boundary,  more  especially  where  it 
has  been  recognized  as  the  true  boundary  for  a  great  number 
of  years,  as  in  this  case.     {Ford  v.  Schloaser,  34  N.  Y.  S.  12.) 

Where  coterminous  proprietors  agree  upon  a  dividing  line 
(as  the  evidence  shows  that  Lloyd  and  Thomas  did,  in  this 
case,  agree  upon  the  north  line  of  the  property  in  conflict,  as 
established  by  Thomas),  and  if  they  afterwards  follow  up  such 
agreement  by  the  construction  of  a  dividing  fence,  or  other 
improvements,  up  to  that  line,  as  defendant  did,  and  occupy 
the  same  to  the  fence  or  improvements,  the  possession  is  ad- 
verse, and  they  are  estopped  from  afterwards  disturbing  it. 
(1  Am.  and  Eng.  Ency.  of  Law,  2nd  Ed.,  793;  2  Devlin  on 
Deeds,  Sec.  1036;  Silvarer  v.  Haiison  et  al,,  17  Cal.  679; 
^Yhitey.  Spreckds,  75  Cal.,  610;  Helm  v.  Wilson.  76  Cal., 
476.) 

Mr.  Thompson  Campbell,  for  Respondent. 

PER  CURIAM.  Action  to  recover  possession  of  a  piece  of 
ground  described  in  the  complaint  by  metes  and  bounds,  and 
for  damages,  rents  and  prodts.  Defendant  denies  that  plain- 
tiff is  the  owner  of  the  ground  in  controversy,  or  any  part 
thereof,  and  that  without  right  or  title  he  went  upon  any  por- 
tion thereof  or  ousted  or  ejected  plaintiff  therefrom,  or  that 
he  has  withheld   possession   thereof,    to   plaintiff's  damage. 
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Upon  close  of  plaintiff's  evidence,  defendant's  motion  for  a 
nonsuit  was  granted,  and  judgment  ordered  for  defendant  for 
costs.     Plaintiff  appeals^ 

The  main  question  in  this  case  involved  a  construction  of  a 
certain  description  in  an  original  deed  of  conveyance  from  one 
Lloyd  to  one  Thomas.  The  tract  was  described  as  "a  parcel 
or  lot  of  land  situate,  lying,  and  being  in  the  town  of  Center- 
ville,  Silver  Bow  County,  Montana  territory,  to  wit:  That 
certain  lot  fronting  twenty-five  feet  on  the  main  road  from 
Butte  City  to  Walkerville,  extending  back  east  one  hundred 
and  twenty  feet,  more  or  less,  to  the  gulch,  and  lying  about 
twenty-five  or  thirty  feet  south  from  the  south  side  line  of  the 
Granger  quartz  lode  claim."  After  considering  the  evidence 
of  plaintiff,  the  court  held  that  there  was  no  such  ambiguity 
in  the  description  as  authorized  the  submission  of  the  case  to 
the  jury.  We  aflSrm  the  ruling  as  correct,  deeming  it  unnec- 
essary to  recite  the  facts.* 

Judgment  and  order  aflSrmed.  Affirmed. 


*NoTB.— In  sustaining  the  motion  for  a  nonsuit,  the  trial  court  ruled  as  follows:  **It 
occurs  to  me  that  there  Is  no  ambiguity  In  the  description  contained  In  the  deed  from 
Lloyd  to  Thomas.  That  It  was  the  intention  of  the  parties,  the  one  to  sell  and  the  other 
to  buy  a  lot  of  land  embraced  within  a  tract  25  feet  In  width  by  lao  feet,  more  or  less.  In 
depth.  It  can  hardly  be  said,  under  the  circumstances,  that  the  word  *east'  as  contained 
In  the  conveyance  aforesaid,  restricts  the  defendant,  as  has  been  contended,  to  a  plot 
less  In  area  than  that  evidently  transferred.  I  believe  It  to  have  been  the  Intention  of 
the  grantor,  as  heretofore  Indicated,  to  sell  a  tract  of  land  25  feet  fronting  on  Main  street 
InCeutervllle.  and  extending  back  parallel  with  the  south  boundary  line  of  the  'Gran- 
ger' lode  a  distance  of  120  feet,  more  or  less.  I  do  not  believe  that  the  fact  that  the  de. 
fendant  erected  a  building  to  conform  to  the  north  and  south  line  of  the  said  street  In 
any  way  precludes  him  from  claiming  what  manifestly  he  was  entitled  to  by  virtue  of  his 
deed."-0.  T.  C. 
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VINCENT,    Respondent,     v.    VINEYARD    et    al.,    Ap- 

I  24    2071 
PELIiANTS.  f24_219| 

[No.  1296.] 

[Submitted  April  25, 1900.    Decided  May  22, 1900.] 

HomesteaA — Declaration — Excess  of  Value — Docketing  Judg- 
ments— Mortgage  of  Homestead — Precedence  of  Mortgage — 
Judgments  Not  Liens — Enforcement — Mortgaging  Home- 
stead —  Waiver. 

U  Civil  Code  1896,  Sec.  l670,proTide8  that  the  homestead  consists  of  the  dwelling  house  in 
which  the  claimant  resides  and  the  land  on  which  such  house  is  situated.  Section 
1688  declares  that  a  homestead  shall  not  exceed  $2,600  in  yalue.  Section  1701  requires 
a  declaration  of  homestead  to  contain  a  statement  that  the  person  making  it  resides 
on  the  premises,  with  a  description,  and  an  estimate  of  the  actual  cash  value.  Sec- 
tion 1703  provides  that,  where  such  declaration  is  filed  for  record,  the  premises  de- 
scribed constitute  a  homestead.  Held  that,  where  a  declaration  of  homestead  was 
filed,  the  homestead  attribute  was  impressed  on  all  the  property  described  in  the 
declaration,  although  its  value  exceeded  t2,600. 

S.  Code  of  Civil  Procedure  1896,  Sec.  1197,  provides  that  a  Judgment  shall  be  a  lien  on  all 
realty  of  the  judgment  debtor  not  exempt  from  the  time  that  it  is  docketed.  Civil 
Code  1886,  Sec.  1674,  declares  that  a  homestead  is  subject  to  execution  in  satisfaction  of 
Judgments  obtained  before  the  declaration  of  the  homestead  is  filed  which  constitute 
liens  on  the  property,  but  that  no  Judgment  obtained  prior  to  July  1,  1886,  shall  con- 
stitute a  lien  on  such  property.  Held,  that  a  judgment  docketed  in  1892  was  not  a 
lien  on  the  homestead  subject  to  execution  under  section  1674.  whatever  its  value, 
hence  a  mortgage  of  the  homestead  given  in  1886  took  precedence  to  the  1892  judgment. 

&  Civil  Code  1896,  Sec.  1683,  declares  that  a  homestead  shall  not  exceed  $2,500  in  value. 
Section  1674  provides  that  a  homestead  shall  be  subject  to  execution  in  satisfaction 
of  Judgment  obtained  before  the  declaration  of  homestead  was  filed,  which  consti- 
tntes  a  lien  on  the  property',  but  that  judgments  obtained  prior  to  July  1,  1886,  shall 
not  constitute  such  liens.  Section  1678  authorizes  judgment  creditors  who  have  not 
liens  under  section  1674  to  apply  to  the  district  court  or  a  Judge  thereof  for  the  ap- 
pointment of  appraisers.  SeUi,  that  judgments  not  constituting  liens  could  be  en- 
forced under  section  1678,  and  that,  after  notice  to  the  claimant,  and  a  report  'of  the 
appraisers  that  the  value  of  the  homestead  exceeds  $2,600,  and  that  the  property  can 
be  divided  without  material  injury,  the  execution  can  be  enforced  against  such  excess, 
but  that,  if  the  property  cannot  be  divided,  a  sale  will  be  ordered,  and  the  execution 
paid  from  the  excess  over  $2,500. 

4.  Civil  Code  1886,  Sec.  8772,  provides  that  one  who  has  a  lien  on  several  things  on  which 
others  have  subordinate  liens  on  some,  but  not  all,  of  the  same  things,  shall  resort  to 
payment,  where  possible,  as  therein  provided.  Section  1674  declares  that  a  Judgment 
obtained  prior  to  July  l,  1886,  shall  not  constitute  a  lien  on  homestead  property. 
piaintUI's  assignor  was  given  a  note  and  mortgage  on  homestead  property.  The  pro. 
perty  was  sold  by  execution  sale  under  a  judgment  docketed  in  1892,  and  the  creditor 
was  paid  excess  over  the  homestead  exemption,  and  the  exemption  was  paid  in  court. 
He?d,  in  an  action  by  plaintiff  to  recover  of  such  creditor,  that  plaintiff  would  not  be 
required  to  satisfy  his  mortgage  debt  out  of  the  sum  paid  in  court,  as  the  mortgage 
operated  solely  as  a  waiver  of  the  homestead  exemption  in  favor  of  the  mortgagee 
and  his  assigns,  and  did  not  inure  to  the  benefit  of  other  persons. 
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Appeal  from  District  Courts  Deer  Lodge  County;  Theo. 
Brantly^  Jiidge. 

Action  by  Peter  Vincent  against  Gordon  C.  Vineyard  and 
others  to  recover  as  assignor  of  a  homestead  mortgage.  From 
a  judgment  in  favor  of  the  plaintiff,  defendants  appeal. 
Affirmed. 

Statement  of  the  Case. 

This  appeal  is  from  a  judgment  entered  in  an  action  upon  a 
note  and  mortgage  made  by  the  defendants  Vineyard  to  one 
Carroll,  and  by  him  assigned  to  the  plaintiff.     The   following 
facts  appear:  On  the  1st  day  of  April,  1892,  a  judgment  for 
$2,170  and  costs  in  favor  of  Dellinger,  one  of  the  defendants, 
against  the  defendants  Vineyard,  was  docketed  in  the  office  of 
the  clerk  of  the  district  court  of  Deer  Lodge  county,  so  as  to 
constitute  it  a  lien  upon  the  nonexempt  real   property  of  the 
Vineyards.     When  the  judgment  was  docketed,  the  Vineyards 
were,  and  ever  since  have  been,  occupying  as  a  homestead  the 
east  half  of  lot  3  of  block  37  in  the  city  of  Anaconda  in  Deer 
Lodge  county.     The  property  was  never  of  a  value  exceeding 
$2,000  until  after  the  13th  day  of  July,  J  895,  on  which  date 
the  Vineyards  made  a  mortgage  thereon  to  Carroll  to  secure  the 
payment  of  a  note  for  $2,000.       On  the  11th  day  of  Decem- 
ber, 1895,  the  Vineyards,  who  are  husband  and  wife,  filed  for 
record  in  the  office  of  the  clerk  and  recorder  of  Deer  Lodge 
county  their  declaration  selecting  and  claiming  the  real  estate 
in  question  as  their  homestead.     On  the  9th  day  of  January, 
1896,  a  writ  of  execution  was  issued  on  the   judgment  dock- 
eted in  favor  of  Dellinger  on   the  1st  day  of  April,     1892. 
Upon  the  application  of  Dellinger  the  district  judge    of  the 
county  appointed  appraisers  to  appraise  the  value  of  the  home- 
stead.    They  reported  that  the  property  could  not  be  divided 
without  material  injury,  and  that  the  value  was  $4,650.      The 
judge  thereupon  made  an  order  directing  the  sale  of  said  real 
estate  under  the  execution,  and  on  the  19th  day  of  March, 
1898,  by  virtue  of  an  alias  execution,  a  sale  was  made  to  Del- 
linger  for  $5,500,  Dellinger  paying  the  money  to  the  sheriflF, 
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who  paid  into  court  ^2, 600  for  the  Vineyards  as  representing 
their  homestead  exemption,  and  the  remainder  to  Dellinger. 
Thereafter,  and  on  the  4rth  day  of  April,  1898,  the  plaintiff^ 
to  whom  Carroll  had  assigned  the  mortgage,  commenced  the 
present  action,  Dellinger  and  the  sheriff  who  made  the  sale 
being  joined  as  defendants.  These  defendants  pleaded  the 
foregoing  facts.  The  court  awarded  judgment  against  the 
Vineyards  for  $1,277.14,  the  amount  remaining  unpaid  of  the 
debt  mentioned  in  the  mortgage,  together  with  an  attorney's 
fee  and  costs,  and  found  that  Dellinger  was  the  owner  of  the 
real  estate,  subject  to  the  right  of  redemption  in  the  Vine- 
yards, and  to  these  parts  of  the  judgment  there  is  no  objec- 
tion. The  court  further  decreed  that  Dellinger' s  ownership 
of  the  property  was  subject  to  the  mortgage  lien  in  favor  of 
Vincent,  and  that  Dellinger  was  entitled  to  the  whole  of  the 
surplus  arising  from  the  sale  of  the  property  above  the  home- 
stead exemption  of  $2, 500  and  the  mortgage  lien  of  $1,277. 14, 
attorney's  fees,  and  costs.  The  appellants,  who  are  Dellinger 
and  the  sheriff,  assert  that  this  part  of  the  judgment  is  erron- 
eous. 

Mr.  William  H,  De  Witt  and  Mr.  T.  Bailey  Lee^  for  Ap- 
pellants. 

We  contend  that  the  lien  of  the  Dellinger  judgment  at- 
tached to  the  land  (Sec.  1197  Code  Civil  Procedure  95  and 
laws  of  87,  p.  139,  307)  on  the  1st  day  of  April,  1892,  and 
that  that  lien  continually  adhered  to  the  land,  subordinate 
however  to  the  homestead  claim. 

For  example,  if  one  owns  a  house  worth  $50,000.00,  and 
a  judgment  is  entered  against  such  person,  we  assert  that  the 
judgment  lien  attaches  to  the  land  for  all  value  over  $2500. 00, 
the  amount  of  the  homestead  claim,  (Civil  Code,  Sec.  1693, 
Sub.  Div.  2.) 

This  statement  makes  necessary  a  definition  of  what  a  home- 
stead is  (Civil  Code  1693,  Sub.  2.)  We  contend  that  the 
homestead  is  not  the  160  acres  of  a  farm  with  the  buildings, 
or  the  i  acre  in  a  town  with  the  house;  but  that  it  is  the  160 
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acres  with  iuildinga  or  the  ^  acre  with  the  house  to  the  extent 
of  $2500  in  value;  that  the  homestead  is  simply  $2500  worth 
of  realty;  that  realty  consisting  of  the  homesteader's  dwelling 
and  oat  houses,  together  with  the  land  limited  by  statute. 

If  this  be  true,  then  the  Vineyards  $2500.00  worth  of  the 
premises  was  exempt  as  a  homestead,  and  the  Dellinger  judg- 
ment attached  to  the  land  for  its  value  in  excess  of  $2500. 00. 
Even  grant  that  the  homestead  was  not  worth  the  limit  of 
$2500.00  at  the  date  when  the  judgment  was  docketed,  April 
1,  1892;  still  if  the  value  afterwards  reached  and  passed  the 
homestead  limit,  the  judgment  lien  attached  to  the  excess 
value  when  the  excess  value  accrued,  for  the  reason  that  a  lien 
attaches  to  all  property  owned  by  the  judgment  debtor  at  the 
date  of  the  docketing,  and  that  which  he  afterwards  acquires 
until  the  lien  is  satisfied  or  expires.  The  application  of  that 
statute  is  that  this  excess  value  was  acquired  after  docketing, 
and  the  lien  must  attach  to  all  value  so  added  to  it. 

It  should  not  be  lield  that  one  may  own  a  $2500. 00  home- 
stead, and  a  judgment  be  docketed  against  him,  and  if  by  the 
building  of  a  city,  or  the  discovery  of  a  mine  or  by  some 
other  cause,  the' property  increases  in  value  and  becomes 
worth  $100,000.00,  that  such  increase  in  value  can  be  ex- 
empt from  the  judgment  lien.  The  statute  itself  clearly  in- 
dicates the  contrary,  and,  in  effect,  declares  that  only  the 
$2500.00  worth  is  exempt,  because  the  statute  (Sees.  1678- 
1693)  provides  in  detail  a  method  for  enforcing  an  execution 
so  as  to  reach  the  surplus  over  $2500.00.  We  therefore  as- 
sert that  the  judgment  lien  being  upon  the  premises  when  the 
Carroll-Vincent  mortgage  was  given,  that  that  mortgage  must 
be  inferior  to  the  judgment,  and  that  the  judgment  must  rank 
next  to  the  $2500.00  worth  of  homestead  exemption. 

The  matter  seems  to  us  to  be  clear  if  we  regard  it  from  an- 
other view-point;  that  is  to  say,  when  the  Vineyards  executed 
the  mortgage,  they  mortgaged  their  Iiomestead  rights  and  not 
OMT  judgment  lien  right\  because  they  did  not  own  our  judg- 
ment lien  right. 

Again  the  operation  and  effect  of  the  mortgage  could  not 
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yary  from  that  of  a  deed.  If  the  Vineyards  had  deeded  the 
premises,  it  never  could  be  contended  that  they  had  deeded 
subject  to  a  homestead  reservation ;  in  other  words,  if  they 
had  deeded,  they  deeded  away  their  Jbomestead;  and,  on  the 
same  principle,  when  they  mortgaged,  they  mortgaged  their 
homestead. 

For  example  again:  if  one  loaned  money  and  received  as  se- 
curity a  mortgage  on  a  homestead,  could  it  ever  be  urged  that 
on  foreclosure  and  sale  the  homestead  $2500.00  should  first 
be  taken  out  of  the  proceeds  of  the  sale  and  given  to  the  mort- 
gagor? In  such  a  case,  suppose  the  property  were  worth  and 
realized  only  $2500.00,  must  that  go  to  the  homesteader  and 
the  mortgagee  take  nothing?  It  seems  to  us  not.  The  fact 
is  that  when  the  Vineyards  mortgaged,  they  mortga£:ed  their 
homestead,  and  Vincent,  the  assignee  of  the  mortgagee,  must 
realize  out  of  the  homestead  money,  and  when  this  money  was 
paid  into  court  in  this  case,  and  Vincent  had  notice  of  this 
fact  as  he  did,  it  was  his  duty  to  secure  this  homestead  money, 
and  he  cannot  now  claim  any  further  lien  on  the  premises,  for 
the  reason  that  that  portion  of  the  premises  upon  which  he 
had  his  lien,  to- wit:  the  $2500.00  worth,  has  been  converted 
into  money  and  paid  into  court  for  the  homesteaders  or  their 
assignee  Vincent.  This  seems  to  us  the  reason  of  the  situa- 
tion. 

We  understood  at  the  time  that  this  judgment  was  rendered 
against  us,  that  it  was  based  upon  what  was  considered  by  the 
court  to  be  the  authority  of  California  decisions  upon  similar 
statutes.  Barret  v.  SimmSj  59  Cal.  619,  states  that  Cal. 
doctrine  about  as  clearly  as  any  of  the  cases.  But  the  later 
case  of  Bedton  v.  Reid^  111  Cal.  486,  held  the  contrary. 

Freeman  on  Judgments  in  Volume  II,  Sec.  355,  discusses 
the  principle  and  criticizes  the  California  decisions  in  the  fol- 
lowing language: 

*'As  this  excess  may  be  taken  under  execution,  it  would 
seem  to  be  subject  to  judgment,  attachment,  and  execution 
liens;  and  this  is  the  conclusion  of  the  courts  of  Illinois.  The 
Supreme  Court  of  California  on  the  other  hand  in  a  series  of 
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cases  supported  hy  no  reasoning  whatever^  and  in  our  judgment 
incapable  of  being  supported  by  any  reason,  has  determined 
that,  however  great  the  value  of  a  homestead,  judgment  liens 
cannot  attach  to  it,  nor  to  the  excess  in  quantity  or  value 
which  the  judgment  debtor  is  not  entitled  to  retain." 

See  also:  Stubhlefield  v.  Graves^  50  111.  110;  Hayworth  v. 
Travis,  67  111.  306;  Eldridge  v.  Pierce,  90  111.  481;  Moriar- 
ity  v.  Gait,  112  111.  373;  Black  v.  Ourran,  81  U.  S.  463; 
Knight  Y.  Paxton,  124  U.  S.  652;  Waples  on  Homesteads, 
Sec.  9  and  Sec.  10,  Subdivision  13;  Yam,  Story  v.  Thotnton, 
(N.  C.)  34  Am.  St.  Rep.  483;  Tillotson  v.  Millard,  7  Minn. 
513;  Smith  v.  Brachett,  36  Barb.  571;  Rankin  v.  Shaw,  94 
N.  C.  405;  McHxigh  v.  Smiley,  17  Neb.  406;  In  re  Wood- 
ard,  95  Fed.  260;  Pittsville  Bank  v.  Howe,  4  Allen  347; 
Clark  V.  Sfiannon,  1  Nev.  477;  Richards  v.  Chase,  2  Gray 
385. 

Mr.  H,  R,    Whitehill,  for  Respondents. 

MR.  JUSTICE  PIGOTT,  after  stating  the  case,  delivered  the 
opinion  of  the  Court. 

The  error  assigned  \%  that  the  district  court  adjudged 
the  mortgage  of  Vincent  to  be  a  lien  superior  to  the 
judgment  of  Dellinger,  whereas  the  judgment  should  have 
been  ranked  superior  to  the  mortgage  and  next  below 
the  homestead  exemption  of  $2,600.  The  single  question, 
therefore,  is  whether  the  lien  of  the  docketed  judgment  at- 
tached to  the  land  selected  as  a  homestead  for  its  value  over 
$2,500,  the  amount  of  the  homestead  exemption.  Dellinger 
contends  that  the  judgment  became  a  lien  upon  the  land  on 
the  1st  day  of  April,  1892,  when  it  was  docketed,  and  re- 
mained such  lien  ever  thereafter,  subordinate  only  to  $2,500 
worth  of  the  land,  and  this  contention  is  founded  upon  section 
307  of  the  First  Division  of  the  Compiled  Statutes  of  1887, 
and  section  1197  of  the  Code  of  Civil  Procedure  of  1895, 
which  are,  in  substance,  the  same,  each  providing  that  ^^frorn 
the  time  the  judgment  is  docketed  it  becomes  [or  <<it  shall  be- 
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come"]  a  lien  upon  all  [or  **the"]  real  property  of  the  judg- 
ment debtor  not  exempt  from  execution  in  the  county,  owned 
by  him  at  the  time,  or  which  he  may  afterward  acquire,  un- 
til the  [or  ^said"]  lien  ceases  [or  * 'expires"].  The  lien  con- 
tinues [or  **shall  continue"]  for  six  years,  unless  the  judg- 
ment be  previously  satisfied. "  Prior  to  July  13,  1895,  the 
value  of  the  homestead  did  not  exceed  the  amount  of  the 
homestead  exemption,  and  counsel  on  both  sides  invoke  the 
provisions  of  the  Civil  Code  of  1895  and  agree  that  the  statu- 
tory enactments  in  force  in  1892,  when  the  judgment  was 
docketed,  are  (with  the  exception  of  section  307,  supra)  not 
necessary  to  be  considered.  No  objection  is  made  to  the  ap- 
plication of  the  homestead  law  of  1895  to  the  judgment  dock- 
eted in  1892,  We  quote  the  following  sections  of  Title  V, 
Part  IV,  Division  11,  of  the  Civil  Code  of  1895: 

"Sec.  1670.  The  homestead  consists  of  the  dwelling  house 
in  which  the  claimant  resides,  and  the  land  on  which  the  same 
is  situated,  selected  as  in  this  title  provided." 

.'*Sec.  1693.  Homesteads  may  be  selected  and  claimed:  (1) 
Consisting  of  any  quantity  of  land  not  exceeding  one  hundred 
and  sixty  acres  used  for  agricultural  purposes,  and  the  dwell- 
ing house  thereon  and  its  appurtenances,  and  not  included  in 
any  town  plot,  city,  or  village;  or,  (2)  a  quantity  of  land  not 
exceeded  in  amount  one- fourth  of  an  acre,  being  within  a  town 
plot,  city  or  village,  and  the  dwelling  house  thereon  and  its 
appurtenances.  Such  homestead,  in  either  case,  shall  not  ex- 
ceed in  value  the  sum  of  two  thousand  five  hundred  dollars." 

''Sec.  1701.  The  declaration  of  homestead  must  contain: 
*  *  *  (2)  A  statement  that  the  person  malting  it  is  resid- 
ing on  the  premises  and  claims  them  as  a  homestead.  (3)  A 
description  of  the  premises.  (4)  An  estimate  of  their  actual 
cash  value." 

'  'Sec.  1703.  From  and  after  the  time  the  declaration  is 
filed  for  record  the  premises  therein  described  constitute  a 
homestead.  Upon  the  death  of  the  person  whose  property 
was  selected  as  a  homestead,  it  shall  go  to  his  or  her  heirs  or 
devisees,  subject  to  the  use  of  the  widow  during  her  life,   if 
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the  property  selected  as  a  homestead,  before  selection,  be- 
longed to  the  husband;  and  subject  to  the  use  of  the  husband 
during  his  life,  if  the  property  selected  as  a  homestead  before 
selection  belonged  to  the  wife.  And  in  no  case  shall  the 
homestead  be  held  liable  for  the  debts  of  the  owner,  except 
as  provided  in  this  title." 

By  subdivision  3  of  section  1679  the  petition  for  an  ap- 
praisement of  the  homestead  levied  upon  for  the  enforcement 
of  certain  judgments  must  show  that  "the  value  of  the  home- 
stead exceeds  the  amount  of  the  homestead  exemption." 

From  these  sections  it  is  clear  that  the  homestead  consists 
of  the  real  property  described  in  the  declaration  of  homestead, 
although  its  value  exceeds  $2,500, — in  other  words,  the 
homestead  attribute  or  character  is  impressed  upon  all  the 
property  described  in  the  declaration.  Section  1673  declares 
that  the  homestead  is  exempt  from  execution  or  forced  sale 
except  as  is  provided  in  Title  V,  Part  IV,  Division  II,  of  the 
Civil  Code.  Under  what  circumstances  may  it  be  subjected 
to  sale  on  execution?  Section  1674  provides  that  the  home- 
stead is  subject  to  execution  or  forced  sale  in  satisfaction  of 
judgments  obtained  before  the  declaration  of  homestead  was 
filed,  and  which  constitute  liens  upon  the  property  therein 
described,  but  that  no  judgments  obtained  before  July  1, 
1895,  shall  constitute  liens  upon  the  property.  By  this  sec- 
tion the  homestead  may  be  sold  under  an  execution  issued  up- 
on a  judgment  rendered  and  docketed  after  July  1,  1895,  and 
before  the  filing  of  the  declaration  of  homestead,  and  the  en- 
tire proceeds  must,  if  necessary  for  that  purpose,  be  paid  in 
or  toward  the  satisfaction  of  the  judgment  lien;  in  such  case 
there  is  no  homestead  exemption,  for  the  section  do.es  not 
recognize  its  existence.  Express  language  excludes  from  the 
benefit  of  this  section  judgments  obtained  prior  to  July  1, 
1895;  though  docketed,  they  are  not  liens  upon  the  real  prop- 
erty described  in  the  declaration  of  homestead,  whatever  its 
value.  This  inevitably  results  from  the  fact  that  the  property 
so  described  is,  regardless  of  its  value  then  or  afterwards,  the 
homestead.     The  homestead  is  not  $2, 500  worth  of  the  realty 
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described  in  the  declaration;  on  the  contrary,  it  is  the  realty 
so  described.  The  only  limit  is  in  respect  of  the  area,  which 
must  not  exceed  the  statutory  size.  {Yerricky.  Iliggins  etal.^ 
22  Mont.  602,  57  Pac.  95.)  The  judgment,  having  been  ob- 
tained prior  to  July  1,  1895,  was  not  a  lien  upon  the  home- 
stead; consequently  the  latter  is  not  liable,  by  virtue  of  any- 
thing contained  in  section  1674,  to  execution  sale  in  satisfac- 
tion of  the  former. 

Judgments  other  than  those  constituting  liens  upon  the 
homestead  may  be  enforced  by  a  compliance  with  sections 
1678-1689.  In  these  sections  the  homestead  exemption  is  re- 
cognized, and  provision  made  whereby  the  excess  in  value  of 
the  homestead  in  fact  may  be  subjected  to  the  demands  of 
creditors.  Section  1678  provides:  "When  an  execution  for 
the  enforcement  of  a  judgment  obtained  in  a  case  not  within 
the  classes  enumerated  in  section  1 674  is  levied  upon  the 
homestead,  the  judgment  creditor  may  apply  to  the  district 
court  of  the  county  in  which  the  homestead  is  situated,  or  a 
judge' thereof,  for  the  appointment  Of  persons  to  appraise  the 
value  thereof. ' '  Upon  an  application,  supported  by  a  veri- 
fied petition  to  the  district  court  or  its  judge,  showing  that 
an  execution  has  been  levied  upon  the  homestead,  the  name 
of  the  homestead  claimant,  and  that  the  value  of  the  home- 
stead exceeds  the  amount  of  the  homestead  exemption,  the 
judge,  after  proof  of  notice  to  the  claimant,  and  of  the  facts 
stated  in  the  petition,  must  appoint  appraisers  to  value  the 
homestead;  if  from  their  report  it  appears  that  the  land  can 
be  divided  without  material  injury,  the  judge  must  order  the 
appraisers  to  allot  the  claimant  so  much  of  the  homestead  as 
will  amount  in  value  to  the  homestead  exemption,  and  the  ex- 
ecution may  then  be  enforced  against  the  remainder  of  the 
land.  But  if  it  appears  that  the  land  exceeds  in  value  the 
amount  of  the  homestead  exemption,  and  that  it  cannot  be 
divided,  the  judge  must  order  its  sale  under  execution,  at 
which  sale  no  bid  less  than  $2,500  shall  be  received,  and  the 
proceeds  to  the  amount  of  the  exemption  must  be  paid  to  the 
claimant,  and  the  remainder  applied  on  the  execution.     Until 
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the  value  of  the  homestead  is  so  ascertained  to  be  in  excess  of 
$2,600,  the  entire  property  covered  by  the  declaration  of 
homestead,  whatever  its  worth,  remains  exempt  from  sale  on 
execution,  and  therefore  the  lien  of  a  docketed  judgment  can- 
not attach.  The  levy  of  execution  initiates  the  right  to  main- 
tain proceedings  for  an  appraisement  and  sale  under  the 
statute. 

The  foregoing  interpretation  is  in  harmony  with  that  an- 
nounced in  ^arr^^^  v.  Shns^  59  Cal.  615;  Lvbhock  v.  Mc- 
Mann^  82  Cal.  226,  22  Pac.  1145;  and  in  Sanders  v.  Jiussell, 
Se  Cal.  119,  24  Pac.  852.  The  legislative  assembly  of  Mon- 
tana adopted  sections  1670-1703  of  the  Civil  Code  of  1895 
from  California,  in  whose  Civil  Code  they  appear  as  sections 
1237-1265.  (Ye7*rzck  v.  Iliggins,  supra.)  In  transplanting 
the  homestead  law  of  California  to  Montana,  reference  to 
community  property  was  eliminated,  the  value  of  the  home- 
stead exemption  was  reduced  to  $2,500,  and  a  limit  upon  area 
fixed;  and  section  1241  of  the  California  Civil  Code  was  ' 
changed  by  the  addition  of  the  words,  <«but  no  judgment  ob- 
tained before  this  Code  takes  eflFect  shall  constitute  such  lien," 
so  that  section  1674,  supra,  differs  in  this  respect  from  the 
last  named  section  of  the  Civil  Code  of  California,  of  which  it 
is  otherwise  a  copy.  In  Ba^^ett  v.  Sims,  supra^  the  supreme 
court  of  California  interpreted  the  sections  under  consideration 
before  the  adoption  of  them  by  this  state.  That  interpre- 
tation is  conformable  to  the  intent  of  the  statutes. 

The  case  of  Macke  v.  Byrd,  131  Mo.  682,  33  S.  W.  448,  52 
Am.  St.  Rep.  649,  is  also  in  point.  In  that  state  the  lien  of 
judgment  impresses  the  ^ 'lands,  tenements,  and  hereditaments 
liable  to  be  sold  upon  execution;"  and  the  homestead  act  de- 
clares that  real  property  coming  within  its  protection  is  ex- 
empt from  attachment  and  execution.  After  deciding  that,  as 
between  a  judgment  creditor  and  his  debtor  in  possession  of  a 
homestead  within  the  statutory  size  and  value,  the  judgment 
is  not  a  lien  on  the  homestead  property,  the  court  inquires 
whether  the  lien  reaches  the  surplus  value.  The  court  holds 
that,  if  the  property  claimed  as  a  homesteq,d  exceeds  in  value 
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the  homestead  exemption,  the  excess  must  be  ascertained,  and 
the  true  homeatead  set  apart,  before  the  excess  can  be  subjec- 
ted to  sale  on  execution;  and,  therefore,  that  the  lien  of  a 
judgment  cannot  attach  to  the  surplus  value  of  the  homestead 
until  ascertained  by  admeasurement  of  the  homestead  exemp- 
tion. 

We  are  aware  that  the  courts  of  several  states  have  decided 
that  judgment  liens  impress  the  value  of  the  homestead  in  ex- 
cess of  the  homestead  exemption.  Most  of  the  decisions  have 
been  upon  statutes  so  different  from  those  contained  in  the 
Civil  Code  of  Montana  that  we  do  not  regard  them  as  persua- 
sive in  this  jurisdiction. 

A  suggestion  is  made  that  the  plaintiff  should  have  been  re- 
quired to  satisfy  the  amount  of  his  mortgage  debt  out  of  the 
$2,500  paid  into  court  as  representing  the  homestead  exemp- 
tion of  the  Vineyards.  A  suflBcient  answer  to  this  suggestion 
seems  to  be  that  the  mortgage  operated  as  a  waiver  of  the 
homestead  exemption  in  favor  of  the  mortgagee  and  those 
claiming  under  him,  which  waver  did  not  inure  to  the  benefit 
of  other  persons.  The  mortgagors  did  not  agree  that  the 
debt  owing  to  Dellinger  might  be  satisfied  out  of  the  exemp- 
tion. The  willingness  to  secure  the  payment  of  Vincent's  de- 
mand by  mortgaging  the  homestead,  and  thereby  waiving  the 
exemption,  cannot  be  deemed  to  evince  a  like  disposition  in 
respect  of  Dellinger.  The  entire  homestead  is  subject  to  sale 
in  satisfaction  of  judgments  obtained  on  debts  secured  by 
mortgages  on  the  premises  recorded  before  the  filing  of  the 
declaration  of  homestead  (subdivision  4,  Sec.  1674);  the  Vin- 
cent mortgage  is  within  this  statute  but  the  homestead  exemp- 
tion of  $2,600  is  beyond  the  reach  of  such  a  judgment  as  Del- 
lingers.  Vincent  had  the  right  to  release  the  homestead  ex- 
emption from  the  lien  of  his  mortgage,  and  retain  it  upon  the 
surplus  of  the  homestead;  had  he  done  so,  no  right  of  Del- 
linger  would  be  invaded,  for  all  Dellinger  could  have  seized 
by  his  execution  was  the  remainder  of  the  surplus  after  the 
satisfaction  of  Vincent's  mortgage  debt.  To  compel  Vincent 
to  resort  first  to  the  homestead  exemption  would  be  to  bubject 


Digitized  by 


Google 


218  Delungee  v.  Vineyard.  [Mar.  T.'OO 

it  indirectly  to  the  payment  of  Bellinger's  judgment,  and 
thus,  contrary  to  the  intent  of  the  parties  to  the  contract  em- 
braced in  the  mortgage,  the  waiver  would  practically  be  con- 
strued as  having  been  made  in  favor  of  Bellinger.  Section 
3772  of  the  Civil  Code  does  not  confer  upon  Bellinger  the 
right  which  he  asserts. 

The  mortgage  of  Vincent  having  been  executed  and  recorded 
prior  to  the  acquisition  by  Bellinger  of  any  lien  upon  the  real 
estate  selected  as  a  homestead,  it  follows  from  the  views  ex- 
pressed that  the  judgment  of  the  district  court  must  be 
affirmed,  and  it  is  so  ordered. 

AffirTned, 

Mr.  Chief  Justice  Brantly,  being  disqualified,  took  no 
part  in  the  foregoing  decision. 


BELLINGER,  Appellant,  v.  VINEYARB  et  al.,  Respon- 
dents. 

[No.  1,282.] 
[Submitted  April  25, 1900.    Decided  May  22, 1900.] 
(For  syllabus  see  Vincent  v.  Vineyard  et  al.,  ante  p.  207.)  ^ 

Appeal  from  District  Courts  Deer  Lodge  County;  Theo. 
Brantly^  Judge. 

Action  by  Baniel  N.  Bellinger  against  Gordon  C.  Vineyard 
and  others,  to  determine  the  priorities  between  incumbrances 
upon  real  property.  From  a  judgment  in  favor  of  defend- 
ants, plaintiff  appeals.     AflSrmed. 

Mv,  WUliam  H,  De  Witt  and  Mr.  T,  Bailey  Lee^  for  Ap- 
pellant. 

Mr.  IL  R.    WJdtehill^  for  Respondents. 

PER  CURIAM, — This  appeal  is  from  a  judgment  entered  in 
favor  of  the  defendants  and  against  the  plaintiff  on  the  23d 
day  of  February,  1898. 
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The  questions  presented  in  the  case  at  bar  have  been  decid- 
ed by  the  opinion  just  handed  down  in  Vincent  v.  Vineyard^ 
ante,  p.  207.  Upon  the  authority  of  that  case  the  judgment 
is  affirmed. 

Mb.  Chief  Justice  Brantly,  being  disqualified,  took  no 
part  in  the  foregoing  decision. 


JAY,  Respondent,  v.  SCHOOL  DISTRICT  No.  1  OF  CAS- 
CADE COUNTY,  Appellant. 

[No.  1.519.] 

[Submitted  April  4. 1900.    Decided  May  29, 1900.] 

t 

Statutes — Construction — School  Districts — Teacher^  s  Employ - 
mefit —  Certificate — Term — Annual  Reports — Salary — Fail- 
ure to  Pay — Judgment — Indebtedness — Power  of  Board — 
Mandamus, 

1.  In  eonstriing  a  statute  the  court  must  elicit  tlie  purpose  and  intent  of  the  statute 
from  the  terms  and  expressions  employed,  If  this  is  possible,  calling  to  its  aid  the  or- 
dinary rules  of  grammar. 

>•  Under  Political  Code.  Sec.  1766,  as  amended  by  Sess.  Laws  1897,  p.  129,  proTidlng  that 
the  school  trustees  or  school  board  of  any  district  who  sliall  employ  any  teacher  for 
a  period  of  more  than  three  months,  or  who  shall  not  hold  a  legal  certificate  in  full 
foroe,8hallbedeemedguilty  of  a  misdemeanor,  the  board  has  no  authority  to  con- 
tract with  a  teacher  who  has  not  a  certificate,  or  to  employ  a  teacher  holding  a  cer- 
Hfieate  for  more  than  three  months.  Hence  a  contract  for  the  employment  of  a 
teacher  holding  a  certificate  for  a  school  year  of  nine  months  is  of  no  effect. 

3^  It  Is  not  for  the  courts  to  say  whether  the  proYlslon  of  a  statute  is  wise  or  not;  their 
duty  is  to  require  the  luf  orcement  thereof  as  they  find  it. 

4.  An  admitted  claim  is  as  available  as  a  foundation  for  a  mandamvA  proceeding  as  Is  a 
judgment. 

&•  The  (act  that  Political  Code,  Sec.  1756,  as  amended  by  Sess.  Laws  1897,  p.  129,  prohib- 
its the  employment  of  teachers  holding  certificates  for  a  period  exceeding  three 
mootbs,  does  not  obyiate  the  necessity  of  teachers  making  annual  reports  to  the 
county  superintendent  as  is  required  by  Political  Code,  Sec.  1841,  or,  if  the  employ- 
ment he  for  only  three  months,  at  the  end  of  such  term. 

*•  Political  Code,  Sec.  1808,  providing  that  the  board  of  trustees  of  any  school  district 
sball  be  liable,  in  the  name  of  the  district,  for  any  Judgment  against  the  district  for 
aoy  salary  due  any  teacher  on  contract,  and  that  they  shall  pay  such  judgment  out  of 
asy  moneys  to  the  credit  of  such  district,  does  not  authorize  the  entry  of  a  judgment 
agahist  the  school  district  for  unpaid  salary  of  a  school  teacher,  where  the  district 
admits  the  claim,  and  the  only  reason  that  it  does  not  pay  it  is  that  it  has  no  funds 
applicable  to  the  purpose,  since,  until  it  has  funds  on  hand  with  which  to  pay,  failure 
or  refosal  to  pay  is  In  violation  of  no  duty. 
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7.  A  court  win  not  enforce  an  invalid  contract  of  employment  of  a  school  teacher  by  a 
school  board  merely  because  its  failure  to  do  so  will  result  in  the  closing  down  of  the 
public  schools  of  a  school  district. 

8.  School  district  officers,  not  having  power  to  levy  taxes,  have  no  power  to  Incur  in- 
debtedness for  the  purpose  of  keeping  the  schools  open  beyond  the  time  for  which 
funds  are  provided. 

AppealfroTn  DiBtrict  Courts  Cascade  county;  J,  B,  Leslie^ 
Jvdge, 

Action  by  G.  H.  Jay,  as  assignee  of  a  teacher's  claim  for 
services,  against  School  District  No.  1  of  Cascade  county. 
From  a  judgment  overruling  a  demurrer  to  the  complaint, 
defendant  appeals.     Reversed. 

Statement  of  the  Case. 

Action  by  plaintiff,  G.  H.  Jay,  as  assignee  of  one  Helen 
Edgerton,  to  recover  the  sum  of  $120  for  the  services  of  said 
Helen  Edgerton  as  teacher  in  the  public  schools  of  School 
District  No.  1,  Cascade  county,  Mont.  The  complaint,  after 
alleging  the  corporate  capacity  of  the  defendant,    proceeds: 

(2.)  «'That  on  the  1st  day  of  June,  1899,  the  board  of  trus- 
tees of  the  defendant  district,  by  a  written  order  made  and 
entered  at  a  regular  meeting  of  said  board  had  and  held  in  the 
city  of  Great  Falls,  in  said  district,  county,  and  state,  entered 
into  an  agreement  and  contract  with  one  Helen  Edgerton,  who 
possessed  and  still  possesses  a  good  and  legal  certificate  as 
teacher,  by  which  the  said  board  employed  and  hired  the  said 
Helen  Edgerton  as  a  teacher  in  the  public  schools  of  said  dis- 
trict for  the  term  of  nine  and  one-half  months,  to  begin  at 
the  beginning  of  the  ensuing  school  year,  to  wit,  on  the  first 
Monday,  September,  1899,  and  at  a  salary  of  one  hundred 
and  twenty  dollars  per  month." 

(3. )  <  'That  the  said  Helen  Edgerton  entered  into  the  said 
contract  with  the  said  board  of  trustees,  and  accepted,  in 
writing,  said  employment  as  teacher  for  the  time  so  agreed 
upon,  and  that  she  entered  upon  the  discharge  of  her  duties 
as  such  teacher  on  the  first  Monday  of  September,  1899,  and 
has  continuously  performed  her  duties  in  all  respects  as  such 
teacher  since  that  date;  that  said  board  has  had  full  knowledge 
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of  the  performance  of  said  services  by  said  Helen  Edgerton, 
and  has  accepted  the  same  and  consented  thereto,  though  no 
express  contract  or  agreement  has  ever  been  entered  into  be- 
tween said  board  and  said  Helen  Edgerton,  save  and  except  on 
the  1st  day  of  June,  1899,  as  aforesaid;  that  said  board  has 
further  certified  and  acknowledged  that  the  sum  herein  sued 
for,  to  wit,  one  hundred  and  twenty  dollars,  is  due  and  owing 
said  Helen  Edgerton  for  such  services  as  teacher  for  the  month 
ending  December  22,  1899." 

(4.)  "That  at  the  time  of  the  employment  of  said  Helen 
Edgerton  by  said  board  as  aforesaid,  on  the  1st  day  of  June, 
1899,  the  money  on  hand  and  available  to  the  credit  of  said 
defendant  district  amounted  to  the  sum  of  fourteen  thousand 
four  hundred  and  forty-six  and  ^  dollars;  that  out  of  said 
sum  were  paid  the  salaries  of  teachers  and  other  expenses  of 
the  school  for  the  balance  of  the  school  year  after  said  con- 
tract was  made,  leaving  on  hand  the  sum  of  seven  thousand 
eight  hundred  and  ninety  five  and  y-  dollars  on  the  first  Mon- 
day of  September,  1899,  the  date  of  the  beginning  of  the  cur- 
rent school  year,  and  that  this  said  last-named  sum  was  fully 
used  and  exhausted  in  paying  the  salaries  and  other  school  ex- 
penses for  said  month  of  September." 

(5. )   *  'That  since  said  date  there  has  been  no  other  money 
to  the  credit  of  said  district  wherewith  to  pay  the  salaries  of 
any  of  the  teachers  employed  in  the  schools  of  said  districts, 
but    that  the   salaries   of  all  the  teachers  employed  in  the 
Bchools  of  said  district  for  the  months  of  October  and  Novem- 
ber  have  been  paid  by  a  local  bank,  to  which  said  teachers 
have  assigned  their  claims  against  said  district;    that  there  is 
no  money  to  the  credit  of,    or  available  for,   said  district  at 
the  present  time;  that  the  general  levy  for   school  purposes 
made  by  the  board  of  commissioners  for  the  year  1899  under 
and  by  virtue  of  section  1940  of  the  Session   Laws  of  1897 
was  three  and  one-half  mills  on  the  dollar,  and  had  the  com- 
missioners made  a  levy  of  five  mills  for  such  purpose,  the  ad- 
ditional sum  of  $8,758.89  could  and  would  have  been  collec- 
ted as  taxes  for  the  use  of  said  school  district  No.  1,  and  such 
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sum  would  thereby  have  been  sufficient  to  pay  all  expenses  of 
running  the  schools  of  said  district  up  to  the day  of  Feb- 
ruary, 1900." 

(6.)  **That  said  district  has  not  paid  said  Helen  Edgerton 
her  salary  for  the  month  ending  December  22,  1899,  or  any 
part  thereof,  but  that  her  said  month's  salary,  to- wit,  one 
hundred  and  twenty  dollars,  is  wholly  unpaid,  and  has  been 
due  and  owing  to  her  from  said  district  since  the  22d  day  of 
December,  1899." 

(7.)  ''That  in  the  employment  of  the  corps  of  teachers  for 
the  present  school  year,  including  the  said  Helen  Edgerton, 
for  the  term  of  nine  and  one-half  months,  as  hereinbefore 
stated,  and  at  the  time  hereinbefore  stated,  to- wit,  on  or  about 
June  1st  of  the  year,  the  board  of  trustees  of  the  defendant 
district  have  acted  as  has  been  usual  and  customary  with  the 
board  of  trustees  of  said  district,  and  as  the  educational  and 
school  interests  of  said  district  require. ' ' 

(8.)  "That  the  total  number  of  teachers  employed  for  the 
current  school  year  in  said  district  is  43,  their  salaries  aggre- 
gating $3,700  per  month,  and  that  the  average  number  of 
children  residing  in  said  district  and  attending  the  public 
schools  thereof  for  the  current  school  year  is  1,500;  that  a 
well-equipped  high  school  is  embraced  in  the  public  school 
system  of  said  district,  and  that  the  educational  and  school 
interests  of  said  district  require  that  the  said  schools  should 
be  kept  open  and  maintained  for  at  least  nine  and  one- half 
months  of  each  and  every  school  year." 

(9.)  "That  the  electors  of  said  school  district  did  on  the 
8th  day  of  September,  1899,  vote  a  special  tax  by  which  the 
sum  of  127,126.40  would  have  been  collected  in  order  to  con- 
tinue and  maintain  said  schools  for  said  periods  of  nine  and 
one-half  months,  but  that,  on  account  of  the  decision  of  the 
Supreme  Court  declaring  inoperative  the  law  under  which  said 
tax  was  voted,  no  part  of  said  taxes  has  or  can  be  collected." 

(10.)  "That  unless  the  contract  heretofore  made  by  the 
board  of  trustees  of  said  district  with  the  teachers  in  said 
public  schools,  including  the  contract  with  said  Helen  Edger- 


Digitized  by 


Google 


24  Mont.]  Jay  v.  School  Dist.  No.  1.  223 

toD,  can  be  enforced  by  a  good  and  valid  judgment  against 
said  district,  to  be  paid  by  moneys  that  may  hereafter  come 
into  the  treasury  of  said  district,  that  it  will  be  necessary 
that  the  schools  of  said  district  should  forthwith  be  closed, 
and  the  educational  and  school  interests  of  said  district  will 
accordingly  be  seriously  crippled  and  impaired." 

(11.)  < 'That  the  total  indebtedness  of  every  kind  against 
said  district  does  not  exceed  the  sum  of  $182,500,  nor  has  it 
exceeded  that  sum  at  any  time  mentioned  in  this  complaint; 
that  the  total  assessed  valuation  of  the  property  of  said  dis- 
trict is  $8,345,276." 

After  alleging  the  assignment  of  the  claim  to  plaintiiSf,  the 
complaint  concludes  with  a  demand  for  judgment  for  the  sum 
of  $120  and  costs  of  suit. 

To  this  complaint  the  defendant  interposed  a  general  de- 
murrer, and  on  the  9th  day  of  January,  1900,  the  court,  af- 
ter consideration  of  the  questions  presented  by  the  demurrer, 
overruled  the  same.  Thereupon,  the  defendant  having  refus- 
ed to  plead  further,  judgment  was  rendered  against  it  for  the 
amount  claimed.     The  defendant  appeals  from  this  judgment. 

Mr.  C.  B,  Nolan^  Attorney  General^  arid  Mr,  Thomas  E. 
Brady ^  for  Appellant. 

Mr.  A.  C.  Gormleyy  for  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY,  after  stating  the  case,  de- 
livered the  opinion  of  the  court. 

1.  Counsel  for  appellant  argues  that  the  judgment  is  void 
because  founded  upon  a  contract  made  in  contravention  of  an 
express  prohibition  of  section  1756  of  the  Political  Code,  as 
amended  1>y  the  Session  Laws  of  1897,  p.  129.  This  section, 
as  it  originally  stood,  provided  that  no  school  district  should 
be  entitled  to  receive  any  apportionment  of  school  money 
unless  all  the  teachers  employed  in  the  schools  therein  during 
the  three  month  next  preceding  the  apportionment  held  certi- 
ficates of  fitness  for  teaching.    As  amended  it  provides:   ''The 
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school  trustees  or  school  board  of  any  district  who  shall  em- 
ploy any  teacher  in  the  public  schools  of  their  district   for  a 
period  of  more  than  three  months  or  who  shall  not  hold  a  legal 
certificate  of  fitness  for  the  occupation  of  teaching,    in    full 
force  and  effect,  shall  be  deemed  guilty  of  a  misdemeanor. ' ' 
The  obvious  purpose  of  this   provision,    counsel  says,   is    not 
only  to  prohibit  altogether  the  employment  of  teachers  who 
have  not  certificates  of  fitness,  but  also,  \n  all  cases,   to   limit 
the  term  of  employment  to  three  months.      Counsel  for    re- 
spondent assumes  the  position  that  the  intent  and  purpose   of 
the  section  is  to  prohibit  only  the  employment  for  a  period 
longer  than  three  months  of  teachers  not  holding  the  required 
certificate;  leaving  the  trustees  to  make  the  term  of  employ- 
ment of  qualified  teachers  to  suit  their  own  notions  of  their 
duty,  and  the  necessities  of  their  particular  district.       The 
argument  is  that  a  reading  of  the  section  according   to    its 
obvious  grammatical  sense  requires  the  conjunction  **or"  to 
be  considered  as  properly  connecting  the  two  relative   pro- 
nouns, **who"  making  them  both  refer  to  the  same  antecedent, 
viz.  trustees  or  board;  thus  showing  the  manifest  absurdity 
that  a  trustee  not  holding  a  certificate  of  qualification  is  guilty 
of  a  misdemeanor.     To  avoid  this  absurdity,  he  says,  we  must 
omit  entirely  the  connective  **or,"  as  surplusage.     The  latter 
relative,  ^'who,"  will  then  grammatically  refer  to  the  word 
' 'teacher"  and  thus  it  will  appear  that  it  is  the  purpose  of  the 
section  to  punish  trustees  who  assent  to  the  employment    of 
teachers  for  more  than  three  months  when  they  have  no  cer- 
tificate.    The  suggestion  is  also  made  that  under  the  old  sec- 
tion the  moneys  apportioned  to  a  district  were  withheld  as  a 
punishment  to  the  district,  when  its  trustees  failed  to  observe 
the  law  in  employing  teachers,  while  the  sole  purpose  of  the 
amended  section  is  to  shift  the  punishment  to  the  trustees  per- 
sonally.    Any  other  view  of  the  statute,   it  is  argued,    will 
seriously  impair  the  efSciency  of  the  school  system  of    the 
state. 

The  section  in  question  is  not  very  skilfully  drawn.  Never- 
theless, we  must  elicit  the  purpose  and  intent  of  it  from   the 
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terms  and  expressions  employed,  if  this  is  possible;  calling  to 
our  aid  the  ordinary  rules  of  grammar.       This  is  the  elemen- 
tary rule  applicable  to  all  statutes.     Other  rules  may   be  in- 
voked only  when  this  fails.       (Endlich  on   Interpretation   of 
Statutes,  Sec.  4.)     ''The  moment  we  depart  from  the  plain 
words  of  the  statute,  according  to  their  ordinary   and  gram- 
matical meaning,  in  a  hunt  for  some  intention  founded  on  the 
general  policy  of  the  law,  we  find  ourselves  involved  in  a  'sea 
of  troubles. '     Difficulties  and  contradictions  meet  us  at  every 
tarn."     (Dame,  Seymour  &  Co.' s  Appeal,    62  Pa.    St.    417. 
See,    also,    Endlich   on   Interpretation   of   Statutes,    sec.    7; 
Hamilton  v.  RathJ^one,  175  U.  S.  419,  20  Sup.  Ct.  155,  Adv. 
S.  U.  S.  155,  44  L.  Ed.  — ;  SmUh  v.  WUliama,  2  Mont.  195; 
Carratkers  v.    Commissioners  of  Madison   County^   6  Mont. 
482,  13  Pac.   140.)      Applying   this   rule   of   interpretation, 
whatever  may  have  been  the  actual  intention  of  the' legislature, 
it  is  clear  that  the  latter  relative  refers  for  its  antecedent  to 
the  word  ^'teacher,"  and  that  the  author  of  the  section,  in 
stating  the  other  alternative,  omitted  a  repetition  of  it,  as  un- 
necessary.    This  clause  would  then  properly  read,    ''or  any 
teacher  who  shall,"  etc.     This  reading  does  no  violence  to  the 
rules  of  grammar,  and  does  not  require  the  omission  of  any 
word.     It  entirely  avoids  the  absurdity  suggested  by  respon- 
dent's counsel,  and  makes  the  section  denounce  as  a   misde- 
meanor the  doing  of  either  of  the  acts  mentioned  in  the  clauses 
connected  by  the  conjunction.    There  is  nothing  in  the  section 
as  it  stood  before  the  amendment  to  suggest  that  the  intention 
of  the  legislature  was  otherwise.     Under  it  the  employment 
of  a  teacher  without  a  certificate  could  not  cover  a  period  of 
more  than  three  months.      Under  the  amended  section  this 
employment  cannot  be  made  at  all,   nor  can  any  contract  of 
employment  endure  longer  than  three  months.       What  pur- 
pose was  had  in  view  by  this  change,  it  is  not  our  province  to 
inquire.     It  is  not  for  us  to  say  whether  it  is  wise.     Nor  do 
we  think  it  incumbent  upon  us  to  seek  for  a  construction  of 
this  section  which  would  bring  it  in  harmony  with  other  pro- 
▼isions  touching  the  duties  enjoined  upon  teachers  in   regard 
vou  xxrv-15 
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to  annual  reports  to  the  county  superintendents.  Every  teacher 
is  required  to  make  a  report  to  this  officer  on  or  before  Sep- 
tember 10th  next  after  the  close  of  the  school  year.  (Political 
Code,  Sec.  1841.)  This  provision,  it  is  argued,  necessarily  im- 
plies at  least  an  annual  employment.  It  may  be  conceded  that 
it  does.  Still,  if  the  plain  intent  of  the  section  in  question  can- 
not be  harmonized  with  other  sections  regulating  the  duties  of 
teachers,  its  provisions  must  control  upon  the  subject  with 
which  it  deals.  The  amended  act  containing  this  section  was 
passed  after  the  other  Code  provisions,  as  a  revision  of  them 
in  many  particulars.  It  expressly  repeals  all  other  provisions 
of  the  Code  which  are  in  conflict  with  its  own  provisions. 
The  intention  being  clear,  the  older  provisions  must  yield  to 
the  explicit  requirements  of  the  new  provision.  The  section 
cannot  be  construed,  under  any  recognized  standard,  to  mean 
anything  but  what  it  says.  The  word  ^  *or' '  may  have  crept 
into  it  by  inadvertance,  yet  it  does  not  appear  so.  The  en- 
grossed bill,  (which  we  have  examined)  shows  no  evidence  of 
such  inadvertance.  We  are  not  justified,  therefore,  in  mak- 
ing the  assumption  that  such  is  the  case.  A  careful  examin- 
ation of  all  the  other  sections  of  the  statute,  as  it  originally 
stood  and  as  amended,  fails  to  show  anything  to  justify  such 
a  conclusion. 

The  ultimate  purpose  to  be  accomplished  by  the  provision 
is  not  clear.  It  may  be  to  require  a  quarterly  renewal  of 
contracts  with  teachers;  thus  leaving  the  trustees  in  position 
to  terminate  the  employment  of  those  whose  services  are  not 
entirely  satisfactory,  but  for  whose  removal  there  exists  no 
statutory  cause  justifying  a  disregard  of  an  existing  contract. 
It  may  be,  also,  to  enable  the  trustees  to  close  the  school  upon 
the  happening  of  epidemics,  without  having  to  continue  the 
payment  of  salaries  beyond  a  limited  time,  which  they  would 
otherwise  be  compelled  to  do  under  annual  contracts;  or  to 
shorten  the  term  upon  an  unexpected  failure  of  funds  from 
unf orseen  causes,  and  thus  avoid  involving  the  district  in  debt. 
But,  whatever  may  have  been  the  purpose  in  the  mind  of  the 
legislature,  such  legislation  is  entirely  within  its  power;  and. 
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whether  the  provision  be  wise  or  not,  our  duty  is  to  require 
the  enforcement  of  it  as  we  find  it.  We  do  not  think  the 
contract  such  a  one  as  the  board  of  trustees  could  make,  and 
therefore  conclude  that  it  cannot  be  sustained. 

It  is  not  necessary  to  conclude,  however,  that  the  section  in 
question  dispenses  with  the  requirement  of  annual  reports  by 
teachers  under  section  1841,  supra.  Teachers  in  the  employ- 
ment of  the  board  must  still  make  these  annual  reports  as 
directed.  At  any  rate,  they  are  required  under  the  latter 
part  of  the  section  to  report  at  the  end  of  the  term  for  which 
they  are  employed. 

2.  It  appears  from  the  order  of  the  district  judge  direct- 
ing judgment  for  the  plaintiff  that  he  was  of  the  opinion  that, 
though  it  be  conceded  that  the  contract  set  forth  in  the  com- 
plaint is  void  under  the  statute,  there  are  still  sufficient  sub- 
stantial allegations  in  the  pleading  to  sustain  a  judgment  for 
services  for  the  month  of  December,  of  the  reasonable  value 
of  $120,  rendered  with  the  consent  of,  and  accepted  by,  the 
defendant.  This  view  was  entertained  upon  the  authority  of 
State  ex  rel  Northwestern  NatH  Bank  v.  Dickermxin^  16  Mont. 
278,  40  Pac.  698.  In  this  case  this  court  quoted  with  approval 
from  Brown  y.  City  of  Atchison^  39  Kan.  37,  17  Pac.  465, 
as  follows:  ^ 'From  the  authorities,  we  think  the  following 
principle  may  be  deduced:  Where  a  contract  is  entered  into 
in  good  faith  between  a  corporation,  public  or  private,  and  an 
individual  person,  and  the  contract  is  void,  in  whole  or  in 
part,  because  of  a  want  of  power  on  the  part  of  the  corpora- 
te make  it  or  enter  into  it  in  the  manner  in  which  the  corpo- 
ration enters  into  it,  but  the  contract  is  not  immoral,  inequi- 
table, or  unjust,  and  the  contract  is  performed,  in  whole  or 
in  part,  by  and  on  the  part  of  one  of  the  parties,  and  the  oth- 
er party  receives  benefits  by  reason  of  such  performance  over 
and  above  any  equivalent  rendered  in  return,  and  these  bene- 
fits are  such  as  one  party  may  lawfully  render  and  the  other 
party  lawfully  receive,  the  party  receiving  such  benefits  will 
be  required  to  do  equity  toward  the  other  party,  by  either  re- 
scinding the  contract  and  placing  the  other  party  in  statu  quo^ 
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or  by  accounting  to  the  other  party  for  all  benefits  received 
for  which  no  equivalent  has  been  rendered  in  return;  and  all 
this  should  be  done  as  nearly  in  accordance  with  the  terms  of 
the  contract  as  the  law  and  equity  will  permit."  Conoedino: 
this  to  be  the  general  rule,  appellant  asserts  that,  as  the  com- 
plaint in  this  case  discloses  the  fact  that  there  is  no  dispute 
between  itself  and  the  plaintiiSf  as  to  the  fact  and  amount  of 
the  indebtedness  involved  in  this  suit,  and  also  that  the  failure 
to  pay  is  due  entirely  to  a  want  of  funds  to  meet  the  claim,  no 
judgment  may  be  rendered  against  it  in  this  case.  This  argu- 
ment proceeds  upon  the  assumption  that,  as  the  trustees  have 
no  power  to  levy  taxes  for  current  school  purposes  {Hilhum 
V.  St  Paul  M,  <&  M.  Railway  Co.,  23  Mont.  229,  58  Pac 
551),  and  as  they  are  prohibited  by  statute  from  drawing  a 
warrant  to  pay  any  outstanding  claim  unless  there  is  money 
in  the  county  treasury  to  the  credit  of  the  district,  (Political 
Code,  Sec.  1737),  the  trustees  are  guilty  of  no  breach  of  duty 
until  they  refuse  to  properly  apply  funds  subject  to  their  or- 
der to  the  payment  of  the  particular  claim.  Let  us  see  if  tbi» 
assumption  is  justified.  The  funds  provided  by  law  for  the 
maintenance  of  schools  are  derived  in  the  first  place  from  in- 
terest on  the  state  school  fund,  rents  of  school  lands,  escheats, 
and  other  sources  mentioned  in  section  1940  of  the  Political 
Code.  Beside  the  revenues  from  these  sources,  the  commis- 
sioners of  each  county  are  required  to  levy  every  year,  for 
current  scoool  expenses,  a  tax  upon  all  the  property  in  the 
county,  of  not  less  than  three  nor  more  than  five  mills  upon 
each  dollar  of  assessed  valuation,  as  fixed  by  the  county  assess* 
ment.  (Laws  of  1897,  p.  134.)  The  amounts  of  all  fines  re- 
maining after  the  payment  of  costs  in  the  cases  in  which  tbey 
are  imposed  are  also  paid  into  the  county  treasury,  and  are 
set  apart  for  school  purposes.  (Laws  of  1897,  p.  134;  Polit- 
ical Code,  Sees.  1891,  1892.)  The  moneys  derived  from  the 
interest  on  the  state  school  fund,  and  other  sources,  controlled 
by  the  state,  are  apportioned  to  the  various  counties  by  the 
state  superintendent  not  later  than  February  10th  each  year, 
and  the  amount  falling  to  each  county  is  then  made  available 
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for  school  purposes.  (Political  Code,  Sec.  1714).  The  coun- 
ty superintendent  from  time  to  time  apportions  the  whole  fund 
thus  accumulated  in  the  county  treasury  to  the  various  dis- 
tricts, and  the  apportionment  falling  to  each  district  is  the 
only  fund  upon  which  the  local  trustees  can  draw  for  the  pay- 
ment of  salaries  and  other  current  demands.  The  school  year 
opens  on  September  1  (Political  Code,  Sec.  1864),  but  none 
of  the  funds  mentioned,  except  those  derived  from  fines,  can 
be  made  available  for  the  year  earlier  than  the  first  Monday 
in  December,  on  which  date  the  time  for  the  payment  of 
county  taxes  expires.  As  the  amount  derived  from  fines  is 
generally  insignificant,  and  as  the  funds  belonging  to  the  va- 
rious districts  are  usually  exhausted  at  the  end  of  the  current 
year,  or  nearly  so,  it  is  clear  that  the  local  boards  must  fre- 
quently withhold  payment  until  the  apportionment  falling  to 
their  districts  becomes  available;  for,  as  we  have  already 
seen,  the  trustees  can  draw  no  warrant  until  there  is  money 
to  the  credit  of  the  district.  (Section  1737,  supra.)  If  the 
trustees  were  permitted  to  anticipate  their  apportionment  and 
issue  warrants  against  it,  persons  holding  such  warrants  could 
dispose  of  them,  and  thus  obtain  their  money.  Under  plain- 
tiff's view  of  the  law,  though  the  trustees  cannot  do  this,  yet 
he  may  pursue  the  district  bj'  suit,  and  recover  a  judgment. 
To  support  this  claim  he  cites  and  relies  upon  section  1808  of 
the  Political  Code,  which  provides  that  the  board  of  trustees 
of  any  district  shall  be  liable,  in  the  name  of  the  district,  for 
any  judgment  against  the  district  for  any  salary  due  any 
teacher  on  contract,  and  for  all  debts  legally  contracted,  and 
they  shall  pay  such  judgment  out  of  any  moneys  to  the  credit 
of  such  district.  Manifestly,  if  a  judgment  be  recovered 
against  the  district  when  there  is  no  fund  available  out  of 
which  to  pay  it,  the  plaintiff  is  in  no  better  condition  than  be- 
fore it  was  rendered,  except  that  he  has  an  established  claim. 
He  cannot  be  paid  until  the  apportionment  is  made.  Even 
then  he  can  be  paid  only  by  warrant.  It  would  seem  clear, 
therefore,  that,  if  there  is  no  dispute  as  to  the  validity  and 
amount  of  the  claim,  the  only  diffculty  being  that  there  are 
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no  funds,  no  judgment  should  be  permitted,    for  the  reason 
that  no  breach  of  duty  is  shown  on  the  part  of  the  district. 

Under  the  allegations  of  the  complaint,  when  this  suit  was 
brought  there  were  no  funds  in  the  treasury  of  Cascade  coun- 
ty against  which  the  trustees  of  defendant  could  draw.  The 
trustees  say  to  the  plaintiff:  «'Your  claim  is  just,  but  our 
hands  are  tied  until  the  apportionment  is  made  to  our  district. 
As  soon  as  this  is  done,  we  will  draw  the  warrant,  but  we  may 
not  violate  the  law."  To  render  a  judgment  against  the  dis- 
trict under  these  circumstances  would  be  to  adjudicate  the 
fact  that  it  has  violated  its  contract,  in  that  it  has,  through  its 
officers,  refused  to  violate  the  law;  and,  because  of  this  re- 
fusal on  their  part  to  violate  the  law,  the  district  must-  be 
mulcted  in  costs,  and  pay  interest  until  the  funds  are  provided 
by  the  authorities  of  the  state  and  county  to  meet  the  demand. 

We  think  it  the  policy  of  the  whole  system  of  our  school 
law  that  all  persons  dealing  with  school  officers  are  presumed 
to  do  so,  not  onlj'^  with  full  knowledge  of  the  power  of  these 
officers  to  bind  their  corporations  under  the  particular  con- 
tract, but  also  with  reference  to  the  mode  of  payment,  and 
the  means  at  their  disposal  for  this  purpose.  ( Union  Sctvool 
Toionship  V.  First  NatH  Bank  of  Crawfordsville^  102  Ind. 
464,  2  N.  £.  194.)  If  there  is  a  disputed  claim  against  the 
district,  it  can  be  determined  only  by  means  of  an  adjudica- 
tion under  section  1803,  supra.  If,  however,  there  is  no  dis- 
pute as  to  the  claim,  the  trustees  standing  ready  to  perform 
their  duty  as  soon  as  they  may,  the  district  cannot  be  sub- 
jected to  the  needless  vexation  and  embarrassment  of  suits  be- 
cause other  officers  of  the  government  have  not  done  their 
duty  in  providing  funds  to  make  payment.  The. purpose  of  a 
suit  is  to  redress  a  wrong  or  to  protect  a  right.  What  wrong 
has  been  done  in  this  case  that  may  be  redressed  by  this  suit? 
The  liability  is  not  disputed.  The  defendant  says:  '*I  will 
pay  as  soon  as  the  law  permits.  I  cannot  pay  until  there  is  a 
fund  out  of  which  to  pay."  The  judgment,  if  granted,  can- 
not be  enforced  until  the  fund  is  available.  No  execution  may 
issue.     (Constitution,  Article  XII,  Sec.  8. )  True,  if  the  trus- 
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tees,  admitting  the  indebtedness,  willfully  refuse  to  issue  a 
warrant,  mandamuB  would  lie.  {State  ex  rel.  Great  Falls 
Water  Works  v.  City  of  Great  Falls,  19  Mont.  618,  49  Pac. 
15;  Greeley  v.  Cascade  Co.,  22  Mont.  580,  57  Pac,  274.) 
But,  there  being  no  funds,  they  cannot  be  compelled  to  issue 
the  warrant.  The  judgment  would  therefore  amount  to  noth- 
ing more  than  an  admitted  claim.  If  the  trustees  had  power 
to  levy  taxes  to  pay  the  claim,  or  to  raise  money  in  any  other 
way  for  this  purpose,  it  would  be  their  duty  to  do  this,  and  a 
failure  to  act  would  be  a  breach  of  duty.  But  this  power  is 
not  conferred  by  the  statute.  If  it  were  the  ultimate  purpose 
to  compel  the  commissioners  of  the  county,  by  mandavxus,  to 
levy  a  tax  to  pay  the  debt  of  the  district,  the  admitted  claim 
would  be  as  available  as  a  foundation  for  this  proceeding  as  a 
judgment. 

There  is  nothing  in  the  case  of  State  ex  rel,  SJtapley  v.  Com- 
missioners of  Yellowstone  Co,,  12  Mont.  503,  31  Pac.  78,  to 
controvert  this  view.  It  is  not  there  held  that  a  judgment  is 
a  necessary  basis  of  a  mandamus  proceeding  to  compel  the 
levy  of  taxes  to  pay  such  a  claim  as  the  one  under  considera- 
tion. 

Whether  Helen  Edgerton  rendered  the  service  under  an  ex- 
press or  implied  contract,  they  were,  in  contemplation  of  law, 
to  be  paid  for  when  funds  became  available.  This  suit  was 
instituted  on  December  29,  1899.  For  aught  that  appears  in 
this  case,  there  would  have  been  funds  enough  to  meet  the 
claim  as  soon  as  the  taxes  for  that  year  were  apportioned  by 
the  county  superintendent.  It  is  nothing  to  the  point  that 
the  school  term  in  Cascade  county  will  be  shortened  if  this 
judgment  be  not  sustained.  It  is  the  fault  of  the  legislature 
or  the  taxing  authorities  that  ample  means  are  not  provided 
to  continue  the  schools. 

The  propriety  of  a  money  judgment  against  a  county  upon 
a  warrant  was  fully  discussed  in  Greeley  v.  Cascade  Co, ,  supra. 
It  was  there  held  that  a  suit  for  this  purpose  does  not  lie. 
We  think  the  discussion  found  in  the  second  paragraph  of  the 
opinion  in  that  case  directly  applicable  to  the  question  raised 
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here,  and  that  the  judgment  herein  cannot  be  sustained  upon 
the  ground  stated  by  the  district  court. 

3.  And  this  brings  us  to  the  consideration  of  the  last  point 
made  by  the  appellant,  viz. :  That  the  trustees  of  a  school 
district  have  no  authority  to  contract  debts  for  the  purpose  of 
continuing  a  school,  without  reference  to  the  amounl  of  funds 
provided  by  law  from  year  to  year.  This  contention,  we 
think,  is  correct.  The  school-district  ofScers  cannot  levy 
taxes  for  current  school  purposes.  This  is  done  by  other  of- 
ficers of  government,  under  the  law.  If  the  school  trustees 
may  incur  debts,  without  reference  to  the  amounts  thus  raised, 
so  long  as  the  constitutional  limit  is  not  overstepped  (Consti- 
tution, Article  XIII,  Sec.  6),  then,  though  they  are  denied 
the  power  to  levy  taxes  for  any  purpose,  they  are  by  implica- 
tion clothed  with  the  power  of  imposing  the  burdens  of  debt 
upon  the  district,  for  the  payment  of  which  the  authorized 
taxing  officers  must  provide,  which  is  more  extensive  than  a 
limited  taxing  power.  It  is  clearly  the  duty  of  the  trustees 
to  confine  their  expenditures  to  the  limits  of  the  funds  pro- 
vided by  law.  They  may  reasonably  anticipate  the  funds  be- 
fore they  become  available,  but  they  may  not  embark  gen- 
erally upon  a  course  of  expenditure  not  measurably  within 
this  limit.  In  each  case  where  a  debt  is  contracted  by  them 
which  overreaches  this  limit,  recourse  must  be  had  to  the  at- 
tendant facts  and  circumstances,  and  the  liability  of  the  dis- 
trict, if  any,  must  be  determined  accordingly.  School  dis- 
tricts are  public  corporations  (Political  Code,  Sec.  1769),  but 
their  powers  are  very  limited.  They  can  exercise  none  except 
such  as  are  conferred  by  the  law  creating  them,  either  ex- 
pressly or  by  fair  implication.  (Dillon's  Municipal  Corpora- 
tions, Sees.  22,  24,  25,  and  note;  21  Am.  &  Eng.  Enc.  Law, 
779,  and  note.)  Not  having  the  power,  under  the  statute, 
either  with  or  without  a  vote  of  the  electors,  to  levy  taxes  for 
current  purposes,  they  may  not  extend  the  term  of  school  be- 
yond the  time  for  which  there  are  funds  provided.  {Morley 
V.  Power,  2  Am.  &  Eng.  Corp.  Cases,  354  S.  C.  10  Tenn. 
219;  Weathe7*lyY.  May  or  ^  etc.^  of  City  of  Chattanooga^  (Tonu. 
Ch.  App.)  48  S.  W.  136.) 
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Respondent  cites  many  cases  in  support  of  his  contention 
that  the  judgment  herein  should  be  sustained,  but  they  are 
based  upon  different  statutory  provisions,  and  cannot  be 
deemed  controlling  under  the  provisions  of  our  statute. 

Nothing  we  say  here,  however,  is  to  be  construed  as  an  ad- 
judication that  the  claim  involved  in  this  case  is  not  a  just  lia- 
bility of  the  defendant.  It  does  not  appear  that  there  would 
not  be  ample  funds  in  the  county  treasury  to  meet  this  claim 
under  the  apportionments  made  by  the  state  and  county  sup- 
erintendents since  this  suit  was  instituted,  and  to  be  made  by 
the  county  superintendent  hereafter  during  the  present  school 
year.  Nor  does  it  appear  from  the  facts  stated  in  the  com- 
plaint that  the  trustees  of  the  defendant,  in  contracting  the 
debt,  have  done  more  than  attempt  to  anticipate  the  funds 
which  would  presently  be  apportioned  to  the  district  by  the 
county  superintendent.  The  question  as  to  whether  the  de- 
fendant may  be  ultimately  liable  in  any  event  for  the  plain- 
tiflF's  claim  does  not,  therefore,  properly  arise. 

For  th^  reasons  stated,  the  judgment  must  be  reversed,  and 
the  cause  remanded,  with  directions  to  the  district  court  to 
sustain  the  demurrer. 

JSeversed  and  remanded. 

Mb.  Justice  Pigott.  1  concur  in  the  decision  upon  the 
first  two  grounds  discussed.  1  think  the  third  ground  is  an 
obiter. 

Mb.  Justice  Hunt,  being  absent,  does  not  participate  in 
the  foregoing  opinion. 
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RAMSEY,    Respondent   v.    BURNS    et   al,   Appellants. 

[No.  1429.] 

On  Motion  to  Dismiss  Appeals. 

[Decided  May  29,  1900.] 

Appeal — Time  for  Appealing — Service  of  Notice — Under- 
taking an  Appeal — Ambiguity — Dismissal  of  Appeal — 
Practice — Stare  decisis, 

1.  Under  Gode  of  GiTll  Procedure  Sec.  1723,  proTldlng  that  an  appeal  from  a  final  Judg- 
ment may  be  taken  within  a  year  after  entry;  and  section  1724,  providing  that  it  shall 
be  taken  by  filing  a  notice  with  the  clerk,  and  serving  a  copy  on  the  adverse  party,— ao 
attempted  appeal  from  a  Judgment  will  be  dismissed  where  the  notice  is  not  served 
on  the  respondent,  or  filed  in  the  oflice  of  the  clerk  of  the  court,  until  after  one  year 
from  the  date  of  the  Judgment. 

2.  An  undertaking  on  appeal,  where  defendant  appeals  on  one  record  both  from  the 
final  Judgment  entered  against  him,  and  from  an  order  refusing  a  new  trial,  condi- 
tioned that  appellant  will  pay  all  costs  and  damages  awarded  against  him  on  the 
appeal  or  on  a  dismissal  thereof,  is  not  void  for  the  reason  that  It  cannot  be  deter> 
mined  therefrom  to  which  appeal  it  applies,  or  is  to  be  referred.  iWaJ(MM  v.  Mor- 
rfo,  14  Montana  3S4,  disapproved  but  followed.) 

8.  Decisions  upon  mere  matters  of  practice  should  never  be  disturbed  imless  it  be  appar- 
ent that  injustice  would  result  from  adherence  thereto. 

Appeal  from  Distinct  Courts  Silver  Bow  County;  John. 
Lindsay^  Judge, 

Action  by  Cora  E.  Ramsey  against  P.  H.  Barns,  as  justice 
of  the  peace,  and  others.  From  a  judgment  in  favor  of  plain- 
tiff, and  from  an  order  denying  a  motion  for  a  new  trial,  de- 
fendants appeal.  Appeal  from  judgment  dismissed.  Motioa 
for  dismissal  of  appeal  from  order  denying  motion  for  new 
trial  denied. 

Mr,  John  N,  Kirky  for  Appellants. 

Mr,  M.  J,    Cavanaughy  for  Respondent. 

PER  CURIAM. — This  case  is  now  before  the  court  upon 
the  respondent's  motion  for  a  dismissal  of  the  appeals  taken 
or  attempted  to  be  taken  from  the  judgment  and- an  order  re- 
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fusing  a  new  trial.  The  motion  to  dismiss  the  supposed  appeal 
from  the  judgment  is  based  upon  two  grounds:  First,  that  the 
judgment  was  entered  more  than  one  year  prior  to  the  filing 
and  serving  of  the  notice  of  appeal;  and,  second,  that  the  un- 
dertaking on  appeal  is  so  ambiguous  as  to  be  void.  The  motion 
to  dismiss  the  appeal  from  the  order  refusing  a  new  trial  is 
based  upon  the  second  ground  urged  in  support  of  the  motion 
to  dismiss  the  appeal  from  the  judgment. 

An  inspection  of  the  transcript  discloses  that  the  judgment 
was  entered  on  the  23d  day  of  May,  1898,  and  that  the  notice 
of  appeal  was  served  on  the  24:th  day  oi  May,  1899,  and  filed 
in  the  office  of  the  clerk  of  the  district  court  on  the  29th  day 
of  May,  1899.  The  attempted  appeal  from  the  judgment,  not 
having  been  taken  within  one  year  from  its  entry,  must  be 
dismissed.  (Sections  1723,  1724,  Code  of  Civil  Procedure; 
Gallaghers,   Cornelius,  23  Mont.  27,  67  Pac.   447.) 

The  undertaking  on  appeal  recites  that,  whereas,  the  defen- 
dants having  appealed  to  the  supreme  court  from  the  judgment 
entered  against  them,  and  also  from  the  order  overruling  their 
motion  for  a  new  trial:  <'Now,  therefore,  in  consideration  of 
the  premises  and  of  such  appeal,  we,  the  undersigned,  resi- 
dents of  Silver  Bow  county,  Montana,  do  hereby  jointly  and 
severally  undertake  and  promise  on  the  part  of  the  appellants 
that  the  said  appellants  will  pay  all  damages  and  costs  which 
may  be  awarded  against  them  on  the  appeal,  or  on  a  dismissal 
thereof,  not  to  exceed  three  hunared  dollars,  to  which  amount 
we  acknowledge  ourselves  jointly  and  severally  bound."  The 
respondent  insists  that  the  undertaking  is  void  because  it  can- 
not be  determined  therefrom  to  Tvhich  appeal  it  applies  or  is 
to  be  referred.  In  Watkins  et  aL  v.  Morris^  14  Mont.  354, 
36  Pac.  452,  where  a  similar  undertaking  had  been  filed,  the 
same  point  was  made  and  argued,  as  appears  from  the  briefs 
on  file,  but  the  court  held  that  the  bond  was  valid.  The  ques- 
tion raised  and  determined  in  that  case  is  the  question  presen- 
ted in  this  case.  It  was  decided  on  the  23d  of  April,  1894, 
and  has  never  been  overruled;  nor  has  the  legislative  assembly 
seen  fit  so  to  change  the  statute  law  as  to  require   a  different 
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form  of  undertaking.     Decisions  upon  mere  matters  of  prac- 
tice, or  interpretations  of  what  may,  perhaps,  not  improperly 
be  called  '^adjective  law,^'  should  never  be  disturbed  unless  it 
be  apparent  that  injustice  would  result  from  adherence  thereto. 
Parties  and  their  counsel  for  more  than  six  years  past,  in  per- 
fecting appeals  to  this  court,   have  presumptively  relied  upon 
and  been  guided  by  the  rule  announced  in   Watkins  v.  Morris^ 
supra.     An  abrogation  of  that  rule  at  this  time  would  be  an 
arbitrary  infliction  of  hardship  upon  litigants  who  have  appeals 
pending  in  this  court.      The  doctrine  of  the  Watkins  Case  is 
not  in  conflict  with  anything   held  in    Grage  v.    Paulson^    23 
Mont.   337,  59  Pac.  1,  or  in  the  cases  there  cited.      It  is,  on 
principle,  in  conflict  with  Baker  v.  Butte  City  Waier   Co. ,  24 
Mont.  31,  113,  60  Pac.  817,  818.     The  latter  case  is,  in  our 
opinion,  based  upon  correct   reasoning,  reaches  the   proper 
result,  and  is  approved.     In  the  facts,  however,  there  is  a  dis- 
tinction between  the  Watkins  case  and  the  Baker  case;    for  in 
the  Baker  case  the  undertaking  on  appeal  was  to  the  effect 
that  the  Appellant  would  pay  all  costs  and  damages  on   the 
''appeals,"  while  in  the  Watkins  case  the  word   "appeal"  is 
used.     The  intimation  in  the  Baker  case  that  an  undertaking 
such  as  the  one  here  attacked  is  void  for  ambiguity  was  by  way 
of  argument,  and  was  unnecessary  to  a  decision,  for  the  reason 
that  such  an  undertaking  was  not  before  the  court  for  consider- 
ation.    The  intimation  is  not  to  be  understood  as  a  holding 
that  in  this  jurisdiction  such  undertaking  is  defective  or  void, 
although  such  is  the  rule  laid  down  by  the  supreme  court  of 
Idaho  in  Kdly  v.  Leachman^  61  Pac.  407,  referred  to  in  the 
Baker  case.     The  rule  of  the  Watkins  case  is,  as  we  have  said, 
an  illogical  one,  and  should  not  be  extended  in  its  application 
so  as  to  apply  to  undertakings  not  in  the  form  of  the  one  there 
approved.     If  the  question  now  under  consideration  were  be- 
fore us  for  the  first  time,  we  should  hold  that  the  undertaking 
is  void  for  ambiguity.    The  importance  of  having  the  practice 
settled  and  known  prevents  us  from  overturning  the  rule  es- 
tablished by  the  Watkins  case. 

The  motion  to  dismiss  the   appeal   from   the  judgment  is 
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granted;  the  motion  to  dismiss  the  appeal  from  the  order  re- 
fusing a  new  trial  is  denied. 

Mr.  Justice  Hunt,  being  absent,  takes  no  part  in  th6  fore- 
going decision. 


COLEMAN,  Respondent,  v.  PERRY  et  al,  Appellants,     '^r^i 

27    369 


33       61 


[No.  1506.]  S^37j 

On  Motion  to  Dismiss   Appeals. 

[Decided  May  81, 1900.] 

Appeal — Undertaking  on  Appeal — Sufficiency — Dismissal  of 
Appeal. 

1.  Y^here  appellant  appeals  from  a  Judgment  and  from  an  order  denying  a  new  trial,  an 
appeal  bond  conditioned  that  It  shall  be  void  If  appellant  pays  all  damages  awarded 
against  him  on  such  appeals,  without  alternative  conditions  referring  to  each  separ- 
ately. Is  Insufficient,  as  the  sureties  assume  no  liability  unless  both  appeals  are  de- 
cided against  Appellant. 

2.  Under  Code  of  Civil  Procedure,  Sec.  1740,  providing  that  no  appeal  shall  be  dismissed 
for  Insufficiency  of  the  undertaking,  if  a  sufficient  one,  approved  by  a  Justice  of  the 
Supreme  Court,  is  filed  before  the  motion  to  dismiss  the  appeal  is  heard,  where  a 
sufficient  undertaking  is  so  filed  a  motion  to  dismiss  for  insufficiency  of  the  bond  must 
be  denied. 

Appeal  from  District  Courts  Silver  Bow  County;  John 
Lindsay^   Judge. 

AcTTiON  by  Elizabeth  Coleman  against  Oliver  N.  Perry  and 
others.  From  a  judgment  for  plaintiff,  and  an  order  denying 
his  motion  for  a  new  trial,  defendant  appeals.  Motion  to  dis- 
miss appeal  denied. 

Messrs.  Hamilton  d:  Thresher,  for  Appellants. 

Mr,  Guy  Z.  Jieed,  Mr.  Peter  Breen,  and  Mr.  Robert 
McBride,  for  Respondent. 

PER  CURIAM. — This  cause  was  brought  into  this  court 
upon  appeals  from  the  judgment,  and  an  order  denying  de- 
fendant's motion  for  a  new  trial.  A  motion  has  been  sub- 
mitted by  Respondent  to  dismiss  the  appeals  on  the  ground 
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that  the  undertaking  is  void  for  ambiguity.  This  instrument 
is  identical  in  form  with  that  considered  in  JSaker  v.  Butte 
City  Water  Co,,  24  Mont.  31,  113,  60  Pac.  488,  817.  It  was 
not  held  in  that  case,  as  respondent  contends,  that  such  an 
undertaking  is  void,  but  only  that  it  is  merely  insufficient  or 
imperfect,  in  that,  though  it  refers  to  both  appeals,  it  does 
not  contain  alternative  conditions  referring  to  each  separately, 
so  as  to  bind  the  sureties  to  meet  all  the  contingencies  which 
may  arise  in  the  disposition  of  the  case  by  this  court.  The 
appellants  having  filed  with  the  clerk  of  this  court  a  good  and 
sufficient  undertaking,  approved  by  the  chief  justice,  before 
the  motion  to  dismiss  was  heard,  the  motion  must  be  denied. 
(Code  of  Civil  Procedure,  Sec.  1740;  Woodman  v.  Calkim, 
12  Mont.  456,  31  Pac.  63,  cited  in  Creek  v.  Bozeman  Water- 
works Co.,  22  Mont.  327,  56  Pac.  362.) 

Denied. 

Mr.  Justice  Hunt,   being  absent,  takes  no  part  in  the  fore- 
going decision. 


STATE  EX  REL.  BAKER,  Relator,  v.  SBCOND  JUDICIAL 
DISTRICT  COURT,  et  al,.  Respondents.       ' 

[No.  1,668.] 
[Submitted  May  31, 1900.    Decided  May  81, 1900.] 

Certiorari — Review  of  Judgment — Presentation  of  Applica- 
tion, 

1.  Certiorari  will  not  lie  to  correct  errors  committed  within  the  court's  Jurisdiction, 
though  relator  avers  Inability  to  furnish  an  appeal  bond. 

2.  The  parties  or  their  counsel,  and  not  the  Clerk  of  the  Supreme  Court  must  present 
application  for  writs  of  certiorari  to  the  Supreme  Court. 

Application  for  certiorari  by  the  state,  on  relation  of  B. 
L.  Baker,  against  the  Second  Judicial  District  Court  for  Silver 
Bow  county,  and  William  Clancy,  the  judge  thereof.   Denied. 

Mr,  J.  E,  Healey,  for  Relator. 

PER  CURIAM. — This  is  an  application  for  a  writ  of  certiot' 
art  to  review  the  proceedings  of  the  district  court  of  Silver 
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Bow  county  in  an  action  wherein  one  W.  G.  Pfouts  is  the 
plaintiff,  and  the  relator  herein  the  defendant.  The  affidavit 
in  support  of  the  application  shows  that  on  the  2l8t  day  of 
December,  1896,  a  complaint  was  filed  in  the  action  men- 
tioned, stating  that  the  defendant  was  indebted  to  the  plain- 
tiff in  the  sum  of  $449.40,  the  balance  of  an  account  for 
goods,  wares,  and  merchandise,  sold  and  delivered  by  tne 
plaintiff  to  the  defendant  between  the  21st  day  of  December, 
1889,  and  the  29th  day  of  December,  1891,  which  remained 
unpaid;  and  the  answer  contains  a  plea  of  the  statute  of  limi- 
tations, which  was  put  in  issue  by  the  reply,  that  at  the  trial 
the  defendant  moved  the  court  for  judgment  upon  the  ground 
that  the  cause  of  action  alleged  was  barred  by  the  provisions 
of  subdivision  1  of  section  514  of  the  Code  of  Civil  Proced- 
ure; that  the  motion  was  denied,  and  that  the  court  rendered 
judgment  for  the  plaintiff;  that  the  relator  **has  attempted  to 
appeal  from  said  judgment,  but  has  been  unable  to  furnish 
the  necessary  bonds  or  security  on  appeal,  the  said  W,  G. 
Pfouts  excepting  to  the  sufficiency  of  the  sureties  of  relator." 
The  purpose  of  the  present  application  is  to  set  aside  the 
judgment,  the  relator  asserting  that  the  district  court  was 
without  jurisdiction. 

The  relator  contends  that  the  district  court  exceeded  its 
power  when,  as  is  alleged,  it  refused  to  follow  the  decision  of 
this  Court  in  Guiterman  et  aL  v.  Wishon^  21  Mont.  458;  54 
Pac.  566.  That  the  district  court  had  jurisdiction  of  the  sub- 
ject matter  of  the  action  and  of  the  person  of  the  defendant  is 
apparent;  it  possessed  the  right  to  hear  and  determine  the 
cause,  and  to  render  the  judgment  now  attacked.  Although, 
the  court  may  have  erred,  yet  it  regularly  pursued  its  au- 
thority. The  right  to  hear  and  determine  necessarily  carries 
with  it  the  power  to  decide  wrong  as  well  as  right.  It  did 
not  exceed  its  jurisdiction.  The  inability  of  the  relator  to 
furnish  an  undertaking  on  appeal  with  sufficient  sureties  does 
in  no  wise  affect  or  impair  the  authority  of  the  district  court 
or  make  void  the  judgment.  Certiorari  may  not  be  used  to 
correct  errors  committed  within  the  jurisdiction  of  the  court. 
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These  principles  have  been  often  enunciated  by  this  court. 
The  application  in  the  case  at  bar  has  not  even  the  semblance 
of  merit. 

The  application  is  brought  to  the  attention  of  this  court  by 
its  clerk,  who  does  so  at  the  request  of  the  relator.  This  is 
improper  practice.  Parties  or  their  counsel,  not  the  clerk^ 
should  present  applications  for  writs.  Hereafter  we  shall  re- 
fuse to  entertain  such  motions  when  made  through  the  me- 
dium of  the  clerk.  The  application  is  denied,  and  judgment 
ordered  dismissing  the  proceeding. 

Denied. 

Mr.  Justice  Hunt,  being  absent,  takes  i^o  part  in  the  fore- 
going decision. 
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SUPREME  COURT 


AT  THE 


JUNE  TERM,   1900. 


present: 
The  Hon.  Theo.   Brantly,  Chief  Justice. 

The  Hon.  William  T.  Pigott,    )    ^ 

V  Associate  Justices. 
The  Hon.  R.  Lee  Word,  j 


HELENA  &  LIVINGSTON   SMELTING   AND    REDUC-     ,  24  24i: 
TION  CO.,  Appellant  v.  LYNCH  et  al.,  ,-^-^1 


Respondents. 

[No.  1.845] 

MeB9T8,    Cvllen  cfe  Day^  for  Appellant. 
Messrs.  McHatton  cfe  Cotter^  for  Respondents. 
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rum     MAHONEY,  Respondent,  v.  BUTTE   HARDWARE  CO. 
liL£^  Appellant. 


34    242 
Gaael 
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24 
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33 

41 

[N'O.  1.804.] 

Mr.   t\    T.   McBridey  and  Mr.   B.  Noon^   for   Appellant. 
Messrs.   McIIatton  cfe   Cotter^  for  Respondent. 


24**^      BOUCHER,  Respondent  v.  BARSALOU   et  al.,  Appel- 
lants. 

[No.  1,411.] 

Mr.  Robert  McBride  and  Mr.    IF.   J.  Naughten^  for  Ap- 
pellants. 

Messrs.   McHatton  cfe   Cotter^  for  Respondent. 


TEAGUE,  Respondent  v.  JOHN  CAPLICE  CO.,  Appel- 

l^Ufl  I^ANT. 

I  28    415' 

'24~242l  fNo.  1.601.] 

_38  _4|  Mr.  Jesse  B.  JRoote^  for  Appellant. 

Mr,    W.    W.  Dixon  and  Messrs.   McHatton  i&    Cotter    for 
Respondent. 


On  Motions  to  Dismiss  Appeals.     Denied. 

[Decided  June  7, 1900.] 
For  Syllabus  see,  Ramaey  t.  Bwm»  tt  al  ante  p.  284. 

PER  CURIAM. — ^The   respondents   in  each  of  these  cases 
move  a  dismissal  of  the  appeals  upon  the  ground  that  the   un- 
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dertaking  in  each  is  void  for  ambiguity.  The  appeals  are 
from  judgments  and  orders  refusing  new  trials.  Each  under- 
taking is  in  form  and  substance  like  the  undertaking  considered 
in  Watkins  v.  Morris^  14  Mont.  354,  36  Pac.  452,  and  Bam- 
w/,  V.  Bumsj  24  Mont.  234,  61  Pac.  Rep.  129.  Upon  the 
authority  of  Watkins  v.  Marrisy  and  Ramaey  v.  JSumSy  supra^ 
the  motions  must  be  denied,  and  it  is  so  ordered. 

Denied, 


POWER  ET  AL. ,  Respondents  v.  SLA  et  al.  ,  Appellants. 

[No.  laos.] 
[Submitted  April  ii,  1900.    Decided  June  25, 1900.] 

MiTm  and  Mining — Ejectment — Pleadrng — Forfeiture — An- 
nual  Representation   Egnpenditure — Declaratory    Statement 
,  — Demurrer  to  Counterclaim. 

1.  Equitable  defenses— as  well  as  defenses  at  law— may  be  interposed  In  actions  in  eject- 
ment, but,  in  such  eases,  the  answer  must  contain  all  the  aUegations  neoessary  to 
constitute  the  defense  or  warrant  the  relief  sought. 

2.  After  patent  has  passed  to  the  entryman.  mere  strangers  wiU  not  be  heard  to  ques- 
tion the  validity  of  the  proceedings  by  which  the  patent  was  obtained;  in  such  cases 
tlie  goYernment  only  can  contest  Its  validity. 

3.  The  annoal  expenditure  required  by  Bey.  Stat.  U.  S.  Section  2324,  may  be  made  either 
hi  labor  or  improvements  put  on  the  claim  Itself,  or  upon  one  of  a  group  of  contigu- 
ous claims  to  which  the  particular  claim  belongs,  or,  in  some  instances,  upon  adjoin- 
ing ground  not  included  In  any  claim. 

4.  One  who  reUes  upon  the  plea  of  forfeiture  must  set  forth  in  his  pleading:  (i)  the 
facts  upon  which  he  reUes  to  overthrow  the  prior  right  of  his  adversary,  (2)  the  facts 
sufficient  to  show  that  he  himself  was  entitled  to  demand  a  patent  from  the  govern- 
ment; and  there  rests  upon  him  the  burden  of  establishing  such  facts  by  clear  and 
convincing  proof. 

s.  8ince  Kev.  St.  U.  S.  Section  2824,  authorizes  the  expenditure  required  to  be  made  on 
lode  mining  claims  to  be  either  In  work  and  labor  or  Improvements,  It  Is  not  sufficient 
for  defendants,  claiming  under  a  relocation  after  an  alleged  forfeiture  by  plaintiffs, 
to  allege  as  such  forfeiture  that  plaintiffs  failed  during  certain  years  to  perform  $ioo 
worth  of  worit  and  labor  on  the  claim,  but  they  must  also  negatiye  the  expenditure 
of  that  amount  in  improvements. 

6.  Under  the  Compiled  Statutes  of  1887,  Section  1477,  requiring  locators  of  mining  claims 
to  make  and  to  file  for  record  with  the  county  recorder  a  declaratory  statement 
thereof  on  oath,  it  is  not  sufficient  for  defendants,  claiming  under  a  location  after  an 
alleged  forfeiture  by  plaintiffs,  to  allege  simply  that  they  have  caused  a  record  notice 
of  their  location  to  be  made,  for  this  is  a  mere  conclusion,  and  does  not  suggest  that 
the  notice  was  oyer  verified,  or  put  on  record  In  the  proper  county,  nor  is  such  allega- 
tion aided  in  any  respect  by  the  subsequent  averment  that  the  defendants  haye  fully 
compiled  with  the  laws  of  the  United  States  and  the  State  of  Montana,  as  this  is  but 
a  conclusion. 
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7.  The  fact  that  a  demurrer  to  an  answer  denominates  it  a  **defense"  Instead  of  a  "coun- 
terclaim" will  be  regarded  in  the  appellate  court  as  immaterial,  where  both  counsel 
and  the  trial  court  hare  treated  it  as  attacking  the  pleading  as  a  counterclaim. 

8.  Where  a  demurrer  is  interposed  to  a  counterclaim  on  ihe  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  this  being  a  ground  of  demurrer  under 
Code  of  Civil  Procedure,  Sec.  680,  Subd.  6,  It  is  sufficient  to  state  the  objection  In  the 
language  of  that  subdivision. 

Appeal  frovh  District  Courts  Lewis  and  Qarke  County; 
Ilennnf  N.   Blake,   Judge, 

Action  in  ejectment  brought  by  T.  C.  Power  and  John  B. 
Wilson  against  James  Sla  and  Con.  Kelly.  From  a  jyidgment 
in  favor  of  plaintiffs,  defendants  appeal.     Afhrmed. 

Statement  of  the  Case. 

Action  in  ejectment  involving  the  ownership  and  possession 
of  the  Clementh,  Union  Jack,  and  Blue  Boy  contiguous  lode 
mining  claims,  situate  in  Lewis  and  Clarke  county,  and  desig- 
nated by  the  United  States  surveyor  general  at  Helena  as  min- 
eral surveys  Nos.  1,743,  2,206,  and  2,207. 

The  complaint  states  first  a  cause  of  action  in  the  usual 
form,  and  then  in  a  second  count  alleges  grounds  for  equitable 
relief  by  way  of  injunction  to  prevent  trespassing  by  defen- 
dants pending  the  litigation.  The  defendants  join  issue  upon 
all  the  allegations  except  as  to  their  hostile  possession  of  the 
ground  embraced  in  the  Clementh  lode  mining  claim.  Of  this 
they  claim  to  be  the  beneficial  owners.  They  then  proceed  to 
set  up  an  equitable  defense  by  way  of  * 'cross  complaint,"  by 
which  it  is  sought  to  have  plaintiffs  declared  trustee^  of  the 
legal  title  to  the  Clementh  claim  for  the  benefit  of  defendants, 
and  to  compel  a  transfer  of  this  title  to  them  by  suitable  con- 
veyance. The  facts  upon  which  they  seek  this  relief  are 
alleged  as  follows: 

1.  "That  on  the  10th  day  of  April,  1886,  plaintiffs  claimed 
to  be  in  the  actual  occupation  and  po^ses>ion  of  that  certain 
quartz  lode  mining  claim  known  and  designated  as  the  'Clem- 
enth Quartz  Lode  Mining  Claim,'  situate  in  Ten  Mile  (unor- 
ganized) mining  district  m  Lewis  and  Clarke  county,  Montana, 
under  a  location  and  record  thereol  theretofore  claimed  to    be 
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made,  in  accordance  with  the  regulations  of  said  district  and 
the  laws  of  the  United  States  and  of  the  said  territory  in  such 
case  made  and  provided  by  their  grantors  and  predecessors  in 
interest" 

2.  «*That  on  the  10th  day  of  April,  1886,  the  said  plain- 
tiffs made  their  application  in  the  United  States  land  office  at 
Helena,  in  said  territory,  now  state,  of  Montana,  for  a  patent 
for  said  premises,  the  same  being  designated  ^Survey  No. 
1,743'  and  'Mineral  Application  No.  1,662';  and  that,  not- 
withstanding said  plaintiffs  were  so  claiming  to  be  in  possession 
thereof,  and  entitled  to  the  possession  thereof,  they  failed  and 
neglected  to  do  and  perform  one  hundred  dollars'  worth  of 
work  or  labor  thereon,  or  any  work  or  labor  thereon,  during 
the  years  1889,  1890,  and  1891,  on  account  whereof  said  min- 
ing claim  became  open  for  relocation  in  the  same  manner  as  if 
no  location  had  ever  been  made  of  the  same,  and  said  applica- 
tion abandoned. " 

3.  '*That  while  the  said  premises  were  thus  a  part  of  the 
unoccupied  and  unagpropriated  lands  of  the  United  States,  and 
open  to  relocation,  and  before  the  said  plaintiffs,  or  their 
grantors,  or  the  original  locators  thereof,  or  their  successors 
in  interest,  had  resumed  work  upon  said  premises,  defendant 
James  Sla  and  one  R.  Burridge,  being  then  citizens  of  the 
United  States  of  America,  on  the  22d  day  of  July,  1892,  en- 
tered upon  and  discovered  upon  said  claim  a  vein  or  lode, 
bearing  gold,  silver,  and  lead,  with  two  well-defined  walls, 
and  distinctly  marked  the  boundaries  of  the  said  premises  as 
a  new  location,  under  the  name  hereinafter  mentioned,  upon 
the  ground,  so  that  said  boundaries  could .  be  readily  traced, 
and  did,  on  the  23d  day  of  July,  1892,  cause  a  record  notice 
of  their  said  location  to  be  made,  which  contained  the  names 
of  the  locators,  the  date  of  the  location,  and  such  description 
of  said  claim  by  reference  to  permanent  monuments  as  would 
and  did  identify  the  same,  and  which  was  designated  and 
named  the  'Minnehaha  Lode  Mining  Claim,'  and  which  is  more 
particularly  described  as  follows,  to  wit:  'That  certain  quartz 
lode  mining  claim  designated  as  the  'Minnehaha  Lode  Mining 
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Claim, '  situate  in  Ten  Mile  (unorganized)  mining  district,  Lewis 
and  Clarke  county,  Montana,  about  six  hundred  feet  east  of 
Sand  Creek,  and  about  three  miles  west  of  Ten  Mile  creek, 
and  more  particularly  described  as  follows:  Beginning  at  the 
discovery  and  running  eighty-five  feet  southwest  to  post  No. 
1;  thence  running  three  hundred  feet  southeast  to  post  No.  2; 
thence  fifteen  hundred  feet  in  a  northeast  direction  to  post  No. 
3;  thence  six  hundred  feet  north  to  post  No.  4;  thence  fifteen 
hundred  feet  southwest  to  post  No.  5;  thence  three  hundred 
«  feet  southeast  to  post  No.  1,  the  place  of  beginning, ' — on  ac- 
count whereof  defendant  James  Sla  and  said  B.  Burridge  be- 
came possessed  and  entitled  to  the  possession  thereof.'' 

4.  <^That  said  R.  Burridge  conveyed  and  transferred  all 
of  his  right,  title,  and  interest  in  said  premises  to  defendant 
Con  Kelly,  and  that  ever  since  the  location  and  recordation  of 
said  mining  claim  and  the  possession  and  right  of  possession 
thereof  by  said  defendants  and  their  predecessors  in  interest 
they  have  done  and  performed  work  and  labor  thereon  requir- 
ed to  be  done  and  performed,  and  in  all  respects  complied 
with  the  regulations  of  said  mining  district  and  the  laws  of 
the  United  States  and  the  said  state  of  Montana;  and  that, 
notwithstanding  plaintiffs  had  forfeited  their  possession  and 
right  of  possession  of  said  premises  as  aforesaid,  they  did,  by 
virtue  of  their  said  application  and  publicatipn  of  notice  there- 
tofore given  on  the  11th  day  of  April,  1886,  and  for  sixty 
days  thereafter,  as  by  law  required,  and  without  any  new  ap- 
plication or  notice,  on  the  25th  day  of  November,  1892,  en- 
ter and  pay  for  said  Clementh  lode  claim  as  aforesaid,  being 
mineral  entry  No.  2,774,  and  on  the  6th  day  of  June,  1893, 
obtained  a  United  States  patent  therefor,  being  patent  No. 
23,010,  and  which  said  premises  are  more  particularly  de- 
scribed in  said  patent,  to  which  reference  is  made, — all  of 
which  said  proceedings  had  on  or  before  November  25,  1892, 
were  without  the  knowledge,  acquiescence,  or  consent  of  de- 
fendants or  their  predecessors  in  interest." 

Then  follow  the  additional  allegations  that  defendants  and 
their  predecessors  in   interest  have  in  all  respects  complied 
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Y^ith  the  law  so  as  to  entitle  them  to  a  patent;  that  no  notice 
of  application  for  patent  for  plaintiffs  was  ever  given  after 
the  Clemen th  lode  had  become  subject  to  relocation;  that  the 
United  States  land  department  erroneously  proceeded  to  issue 
patent  to  plaintiffs  without  notice  to  defendants  or  their  pre- 
decessors, and  without  any  hearing;  that  the  rights  of  the  de- 
fendants were  never  considered  nor  passed  upon  by  said  land 
department;  that  the  plaintiffs  and  their  predecessors  in  in- 
terest had  full  knowledge  of  the  fact  of  the  location  of  the 
property  by  defendants  and  their  predecessors,  and  well  knew 
that  the  defendants  claimed  the  same  by  virtue  of  their  loca- 
tion aforesaid;  that,  so  knowing  of  defendants'  claims,  they 
fraudulently  proceeded  to  obtain  patent  for  the  said  Clementh 
lode  without  the  knowledge  of  defendants  or  their  predeces- 
sors in  interest;  that  the  defendants  and  their  predecessors  in 
fact  had  no  knowledge  of  the  plaintiffs'  application;  that  the 
plaintiffs'  patent  was  secretly  obtained  while  the  defendants 
were  in  the  actual,  quiet,  and  peaceable  occupation  and  pos- 
session of  the  premises  aforesaid,  and  were  entitled  to  the  en- 
tire beneficial  interest  therein;  that  by  reason  of  the  erron- 
eous issuance  of  the  patent  aforesaid  to  plaintiffs  they  have 
acquired  an  apparent  legal  title  to  said  premises  which,  in 
equity  and  good  conscience,  belongs  to  defendants;  that  plain- 
tiffs hold  such  title  for  the  exclusive  use  and  behoof  of  the  de- 
fendants; that  there  are  no  claimants  to  said  land,  or  any  part 
thereof;  that  under  the  law  applicable  to  mineral  lands  of  the 
United  States,  after  the  expiration  of  the  notice  of  the  appli- 
cation for  a  patent  by  plaintiffs,  the  only  mode  of  ascertaining 
whether  or  not  the  work  and  labor  for  the  years  1889,  1890, 
and  1891  had  been  done  and  performed  by  the  plaintiffs  was 
by  requiring  them  to  give  a  new  notice  as  if  said  application 
was  an  original  one;  that  by  mistake  in  the  interpretation  of 
the  law  and  the  principles  applicable  thereto  the  officers  of 
the  United  States  land  department  dispensed  with  the  publi- 
tion  of  such  notice;  that,  if  said  notice  had  been  given,  the 
defendants  would  have  been  afforded  an  opportunity  to  inter- 
pose their  adverse  claim,  and  to  fully  and  completely  estab- 
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lish  the  validity  of  the  same;  and  that  by  reason  of  the  inter- 
pretation so  erroneously  made  of  the  law,  and  the  mistake  on 
the  part  of  the  officers  of  the  land  department  in  not  requir- 
ing a  republication  of  notice  aforesaid,  the  defendants  were 
deprived  of  their  opportunity  of  being  heard. 

Judgment  is  demanded  that  the  plaintiffs  be  enjoined  from 
the  prosecution  of  their  suit,  that  they  be  declared  trustees  of 
the  legal  title  to  the  ground  embraced  by  the  Clementh  lode 
for  the  use  and  benefit  of  defendants,  and  that  they  be  direc- 
ted to  transfer  the  title  to  defendants  by  a  suitable  and  proper 
conveyance. 

To  the  '*cro8s  complaint"  plaintiffs  interposed  a  general  de- 
murrer, which  was  sustained.  No  amendment  being  made,  a 
trial  was  had  upon  the  issues  made  by  the  denials  of  defen- 
dants, which  resulted  in  a  verdict  and  judgment  for  plaintiffs. 
Defendants  appeal  from  the  judgment. 

Mr.  K   W.  Toole,  for  Appellants. 

Messrs.   Walsh  cfe  Newman,  for  Respondents. 

MR.  CHIEF  JUSTICE  BRANTLY.  after  stating  the  case,  de- 
livered the  opinion  of  the  Court. 

The  only  question  presented  upon  this  appeal  arises  upon 
the  correctness  of  the  action  of  the  district  court  upon  the  de- 
murrer. It  is  conceded  by  the  appellants  that  the  proceed- 
ings of  the  land  department  of  the  United  States  in  the  dis- 
position of  the  public  lands  are  judicial  in  their  character,  and 
that  the  determinations  therein  by  the  proper  officers,  acting 
within  their  jurisdiction,  upon  questions  of  fact,  or  of  mixed 
law  and  fact,  are  conclusive  upon  the  courts,  and  cannot  be 
revised  or  disturbed  by  them.  The  contention  is  made,  how- 
ever, that  the  courts,  while  recognizing  the  dignity  of  a  pat- 
ent from  the  government,  may,  nevertheless,  through  their 
equitable  powers,  control  and  limit  its  operation  in  accor- 
dance with  the  principles  of  common  justice  as  between  the 
grantee  of  the  legal  title  imder  the  patent  and  others  who 
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have,  the  beneficial  interest  in  the  land  conveyed;  that  section 
2322  of  the  Revised  Statutes  of  the  United  States  secures  to 
the  locator  of  a  mining  claim  valuable  property  rights  which 
cannot  be  taken  away  by  the  government   or  any   person  'ex- 
cept  by  due  process  of   law  which  affords  reasonable  notice 
and  an  opportunity  to  be  heard;  that  when  a  valid  relocation 
of  a  claim  has  been  madi)  after  forfeiture  of  the  original  loca- 
tion pending  a  suspended  application  for  patent  by  failure  on 
the  part  of  the  applicant   to  do  annual   representation  work 
pending  the  suspended  proceedings,   and  before  payment  to 
the  government  by  the  applicant,  the  relocation  wipes  out  the 
original  location  completely,  and  gives  to  the  second  locator 
all  the  rights  conferred  by  the  original  location;  and  that  if, 
after  the  relocation  is  completed,  the  first  locator  proceeds 
under  his.  suspended  application  to  make  payment,  and  thus 
secures  a  patent  without  publication  of  an  additional  notice, 
and  without  the  knowledge  of  the  second  locator,  a   wrong  is 
thus  committed  upon  the   second    locator,    which  a  court  of 
equity  will  redress  by  holding  the  patentee  a  trustee  for  the 
second  locator.     This  argument  proceeds  upon   the  assump- 
tion that  it  is  incumbent  upon  the  officers  of  the  land  depart- 
ment under  these  circumstances  to  require  a  new  notice  to  be 
published  when  the  proceedings  for  patent  are  resumed,  and 
that  the  failure  in  this  particular  on  their  part  is  such  a  mis- 
taken application  of  the  law  to  the  facts  of  the   case  that  a 
court  of  equity  ought  to  intervene  and  correct  the  wrong  thus 
done  by  decreeing  the  legal  title  to  the  rightful  owner.     This 
is  upon  the  principle  that  one  who  wrongfully   obtains  the 
title  to  land  which,  in  equity  and  good  conscience,  belongs  to 
another — whether  it  be  done  in  good   faith  or  not — will  be 
charged  as  trustee  for  the  latter. 

It  is  well  settled  that  under  our  system  equitable  defenses, 
like  the  one  sought  to  be  invoked  here,  as  well  as  defenses  at 
law,  may  be  interposed  in  actions  in  ejectment.  In  such  cases 
however,  the  answer  is  in  the  nature  of  an  original  bill  in 
equity,  and  must  contain  all  the  allegations  necessary  to  con- 
stitute the  defense  or  warrant  the  relief  sought.     (Heece  v. 
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Eottah^  2  Mont.  686;  Lamine  v.  Dodson  et  al.y  4  Mont.  560, 
2  Pac.  298.)  It  must  disclose  a  case,  which,  if  established  by 
proof,  would  constitute  a  bar  to  plaintiff's  case,  and  justify  a 
decree  granting  appropriate  affirmative  relief  to  defendant, 
such  as  is  demanded  in  this  case.  Assuming,  for  the  purpose 
of  this  discussion,  without  deciding  the  question,  that  the  law 
is  as  defendants  assert  it  to.be,  and  that  this  court  would  be 
warranted,  in  a  proper  case,  in  granting  appropriate  relief, 
the  defendants  do  not  disclose  a  case  calling  for  its  application. 
It  is  incumbent  upon  them  to  show  such  facts  as  that  it  will 
appear  therefrom  that  they  have  connected  themselves  with 
the  original  source  of  title  in  the  government,  and  that  their 
rights  are  injuriously  affected  by  the  existence  of  the  patent. 
They  must  show  such  equities  in  themselves  as  will  control  the 
legal  title  in  plaintiffs'  hands.  {Foss  v.  Ilinkdl^  78  Cal.  158, 
20  Pac.  393;  Chapman  v.  Qainn^  56  Cal.  266;  Sovibh  End 
Mining  Co.  v.  Tinney  22  Nev.  19,  35  Pac.  89;  Hermocilla 
V.  Ihibhell,  89  Cal.  5,  26  Pac.  611;  Bogg%  v.  Merced  Mining 
Co,,  14  Cal.  279;  Van  ^Yycky,  Knevala,  106  U.  S.  360,  1 
Sup.  Ct.  336,  27  L.  Ed.  201;  Ard  v.  Brandon,  156  U.  S. 
537,  15  Sup.  Ct.  406,  39  L.  Ed.  523;  Smdting  Co.  v.  Kemp, 
104  U.  S.  636,  26  L.  Ed.  875;  Morre  v.  Bobbins,  96  U.  S. 
530,  24  L.  Ed.  848;  Sted  v.  Smelting  cfe  Befining  Co.,  106., 
U.  S.  447,  1  Sup.  Ct.  389,  27  L.  Ed.  226;  Johnson  v.  Tmcs- 
ley,  80  U.  S.  (13  Wall.)  72,  20  L.  Ed.  485;  Sparks y.  Pierce, 
115  U.  S.  408,  6  Sup.  Ct.  102,  29  L,  Ed.  428;  Defrock  v. 
JIawke,  115  U.  S.  392,  6  Sup.  Ct.  95,  29  L.  Ed.  423.) 
making  the  statement  in  another  form,  the  defendants  stand  in 
no  attitude  to  question  the  title  of  plaintiffs  unless  by  their  alle- 
gations they  present  facts  showing  not  only  that  at  the  time  the 
patent  was  issued  to  plaintiffs  they  (plaintiffs)  were  not  en- 
titled to  it  by  reason  of  their  failure  to  perform  the  conditions 
required  by  law,  but  also  that  they  themselves  have  performed 
all  the  conditions  necessary  to  entitle  them  to  demand  a  patent 
from  the  government.  The  rule  is  deduced  from  the  cases 
cited:  That,  after  the  patent  has  passed  to  the  entryman, 
mere  strangers  will  not  be  heard  to  question  the   validity  of 
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the  proceedings  by  which  the  patent  was  obtained.  In  such 
cases  the  government  only  can  contest  its  validity  in  proceed- 
ings properly  brought  to  set  it  aside. 

The  defendants,  in  order  to  show  their  right  to  a  patent, 
attempt  to  allege  a  forfeiture  by  the  plaintiffs  during  the  years 
1889,  1890,  and  1891,  and  a  relocation  of  the  ground  covered 
by  the  Clementh  lode  by  Sla  and  Burridge  in  1892  under  the 
name  of  the  '^Minnehaha  Lode."  Their  averment  in  this 
connection  is  that  <'they  (plaintiffs)  failed  and  neglected  to  do 
and  perform  one  hundred  dollars'  worth  of  work  or  labor,  or 
any  work  or  labor,  thereon  during  these  years."  The  lan- 
guage of  the  statute  (Rev.  St.  U.  S.  Sec.  2324)  is:  '^On  each 
claim  *  *  *  not  less  than  one  hundred  dollars'  worth  of 
labor  shall  be  performed  or  improvements  made  during  each 
year."  It  is  the  well  settled  doctrine  that  the  annual  expen- 
diture required  by  the  foregoing  provision  may  be  made  either 
in  labor  or  improvements  put  upon  the  claim  itself,  or  upon 
one  of  a  group  of  contiguous  claims  to  which  the  particular 
claim  belongs,  or,  in  some  instances,  upon  adjoining  ground 
not  included  in  any  claim.  (2  Lindley  on  Mines,  Sections  629- 
631;  Smelting  Co.  v.  Kemp^  supra;  Jackson  v.  Rohyy  109 
U.  S.  MO,  3  Sup.  Ct.  301,  27  L.  Ed.  990;  Book  v.  Justice 
Mining  Co.  (C.  C.)  58  Fed.  106;  Rev.  St.  U.  S.  Sec.  2324.) 
The  outlay  is  to  be  regarded  as  made  upon  the  claim,  within 
the  meaning  of  the  statute,  whenever  it  is  made  for  the  devel- 
opment of  the  claim,  and  to  facilitate  the  extraction  of  the 
minerals  it  may  contain.     [Smelting  Co.  v.   Kemp^  supra. ) 

The  plea  of  forfeiture  is  in  the  nature  of  a  confession  and 
avoidance.  It  admits  a  prior  right  in  the  plaintiff,  which 
would  have  continued  but  for  the  entry  and  location  by  the 
defendant,  which,  under  the  mining  law,  has  terminated  it. 
(Morenhaut  v.  Wilson^  52  Cal.  263.)  One  who  relies  upon 
such  a  plea,  must  set  forth  the  facts  upon  which  he  relies  to 
overturn  the  prior  right  of  his  adversary,  and  establish  them 
by  clear  and  convincing  proof.  {Renshaw  v.  Switzer,  6 
Mont.  464,  13  Pac.  127;  Wulf  \.  Manuel,  9  Mont.  286,  23 
Pac.  723;  Mattin^ly  et  al.,   v.   Lewisohn,   13  Mont.   608,   35 
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Pac.  Ill;  Strashurger  et  aZ,    v.   Beecher^    20   Mont.    143,    49 
Pac.  740;  Hammer  v.  Garfield  Mining  and  Milling  Co.,   130 
U.  S.  291,  9  Sup.  Ct.  548,  32  L.  Ed.  964.)     He  assumes  the 
burden  of  pleading  and  proving  that  the  prior  owner  has  done 
none  of  the  acts  which,  under  the  statute,  he  may  do  to  pre- 
serve his  right.     The  allegation  quoted  from  the  answer  is  not 
sufficient.     True,   it  negatives  the  doing  of  any   "work   or 
labor"  upon  the  Clementh  claim  during  the  years  1889,  1890, 
and  1891,  and  this  constructively  excludes  the  idea  that  any 
expenditure  was  made  in  this   way  on  any  adjoining  ground 
for  the  benefit  of  the  claim:    but    the   terms    ''work"    and 
''labor"  are  not  synonymous  with  the  term  "improvements." 
The  former  have  reference  to  prospecting  and  excavating  for 
the  purpose  of  development;    while  the  latter,  though   com- 
prehensive enough  to  include  everything  signified  by  the  form- 
er, has  reference  also  to  tangible,    material  additions  to  the 
claim  in  the  way  of  machinery,  buildings,  and  other  structures 
put  in  place  or  erected  for  the  purpose  of  developing  the  pro- 
perty and  extracting  minerals  contained  in  it.      Therefore, 
merely  to  negative  in  the  pleading  that  $100  worth  of  labor 
has  been  done  during  the  year,  and  to  establish  this  by  proof, 
be  it  ever  so  clear  and  convincing,  is  not  sufficient  to  warrant 
a  finding  of  a  forfeiture.      The  pleading  must  also  negative 
the  second  alternative,  so  as  to  admit  proof  showing  a  non  per- 
formance in  that  particular.       The  allegations  of  the  answer 
are  directed  to  the  first  alternative  only.     Under  them,  proof 
would  not  be  admissable  to  show  that  plaintiffs  did  not,  during 
the  years  named,  put  upon  the  surface  of  the  claim,   or  upon 
adjoining  ground,  machinery,   buildings,   or  other  structures 
which  were  designed  to  be  used  and  could  be  used  for  the  pur- 
pose of  aiding  in  the  extraction  of  ores  from    the   Clementh 
claim.      In  this   respect,    therefore,    the    statements  in    the 
answer  are  insufficient,  and  the  demurrer  was   properly  sus- 
tained. 

The  demurrer  was  also  properly  sustained  on  another 
ground;  for  not  only  was  it  incumbent  upon  the  defendants  to 
properly  plead  and  prove  a  forfeiture  on  the  part  of  the  plain- 
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tiffs,  but  also  to  allege  facts  sufficient  to  show  that  they  were 
themselves  entitled  to  demand  a  patent  from  the  government. 
They  attempt  to  allege  the  facts  showing  their  location  of  the 
Minnehaha  lode,  but  fail  in  two  particulars  ito  show  a  valid 
location.  The  statute  (Compiled  Statutes  of  1887,  Fifth  Div- 
ision, Section  1477)  provides:  ''Any  person  or  persons  who 
shall  hereafter  discover  any  mining  claim  upon  any  vein  or 
lode  bearing  gold,  silver  *  *  *  or  other  valuable  depos- 
its, *  *  *  shall,  within  twenty  days  thereafter,  make  and 
file  for  record  in  the  office  of  the  recorder  of  the  county  in 
which  said  discovery  or  location  is  made,  a  declaratory  state- 
ment thereof,  in  writing,  on  oath,  made  before  some  person 
authorized  by  law  to  administer  oaths,  describing  such  claim 
in  the  manner  provided  by  the  laws  of  the  United  States. ' ' 
It  is  nowhere  alleged  in  the  answer  that  the  required  declara- 
tion was  ever  made  and  filed  with  the  recorder  of  Lewis  and 
Clarke  county  or  elsewhere.  The  allegation  on  this  subject  is 
that  Sla  and  Burridge  '«did,  on  the  23d  day  of  July,  1892, 
cause  a  record  notice  to  be  made."  This  statement  is  at  best 
a  conclusion,  and,  in  the  connection  in  which  it  is  made,  can 
be  held  to  mean  no  more  than  that  some  sort  of  a  notice  in 
writing  was  made.  It  does  not  suggest  that  the  notice  was' 
ever  verified,  or  put  upon  record  in  the  proper  x)ounty.  Nor 
is  it  aided  in  any  respect  by  the  subsequent  averment  that  de- 
fendants have  fully  complied  with  the  laws  of  the  United 
States  and  the  state  of  Montana,  and  are  entitled  to  a  patent. 
This  is  but  a  conclusion,  and  embodies  no  fact  to  supply  the 
omissions  made  in  the  foregoing  allegations.  The  answer, 
therefore,  fails  to  show  that  defendants  so  connected  them- 
selves with  the  government  that  they  may  assert  title  in  them- 
selves at  the  time  plaintiffs'  patent  was  issued,  and  that  their 
rights  have  been  injuriously  affected  by  an  erroneous  appli- 
cation of  the  law  by  the  officers  of  the  land  department.  No 
matter  what  notice  should  have  been  given  by  these  officers, 
the  defendants  do  not  disclose  facts  sufficient  to  show  that  they 
were  other  than  strangers  to  the  title,  and  cannot  be  heard  to 
complain. 
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The  defendants,  in  their  reply  brief,  argue  that  the  ques- 
tions raised  by  the  plaintiffs  as  to  the  sufficiency,  of  the  allega- 
tions contained  in  the  affirmative  answer  should  not  be  con- 
sidered, because  the  demurrer  denominates  it  a  ^'defense^'  in- 
stead of  a  ^^counterclaim,"  and  does  not  distinctly  specify  ob- 
jections to  it,  as  required  by  section  715  of  the  Code  of  Civil 
Procedure.  This  part  of  the  answer  is  in  form  and  substance 
an  equitable  counterclaim  and  not  a  defense.  (Bliss  on  Code 
Pleading,  Sec.  349. )  It  properly  belongs  to  the  class  of  coun- 
terclaims mentioned  in  section  714  of  the  Code  of  Civil  Pro- 
cedure, as  distinguished  from  defenses  and  counterclaims 
mentioned  in  section  711,  and  should  have  been  attacked 
accordingly.  Both  counsel  and  the  trial  court,  however, 
treated  the  demurrer  as  an  attack  upon  the  pleading  as  a 
counterclaim  instead  of  a  defense.  It  is,  therefore,  of  no 
moment  in  this  court  that  the  demurrer  does  not  correctly 
name  the  pleading  which  it  sought  to  attack.        . 

Nor  can  counsel  be  sustained  in  the  contention  that  the  de- 
murrer is  insufficient  in  that  it  does  not  point  out  specific  ob- 
jections to  the  answer.  Section  715,  supra^  provides  that  the 
demurrer  to  a  counterclaim  may  specify  the  objections  to  it  in 
the  same  way  as  when  interposed  to  a  complaint.  Section 
681  of  the  Code  of  Civil  Procedure  provides  that,  when  the 
demurrer  to  a  complaint  is  upon  the  ground  mentioqed  in  sub- 
division 6  of  section  680,  which  enumerates  the  grounds  of 
demurrer  to  a  complaint,  the  objection  may  be  stated  in  the 
language  of  that  subdivision. 

The  judgment  of  the  district  court  is  affirmed. 

Affi/rmed. 

Mr.  Justice  Word,  not  having  been  a  member  of  the 
Court  when  this  case  was  argued,  took  no  part  in  the  decision. 
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TRENT  ET  Ai..,  Respondents,  v.  SHERLOCK, 
Appellant. 

(No.  1,'31.] 
I  Submitted  April  24, 1900.    Decided  July  2. 1900.  ] 

Corporations — Principal  and  Agent — Superintendent-^lM- 
plied  Powers — Unauthorized  Acts — Acquiescence — Bill  of 
Sale — President — Ratification — Delegation  of  Powers — 
Evidence. 

1.  The  supertntendent  of  a  mining  company  had  been  permitted  in  one  instance  to 
contract  for  the  purchase  of  machinery,  and  to  sign  the  contract  as  "manager/'  and 
dn  another  occasion  he  had  deposited  the  corporate  money  In  his  own  name,  and 
Isaued  his  personal  checks  thereon,  but  this  had  been  stopped  by  the  president. 
Held,  that  such  acts  did  not  constitute  such  a  consent  and  acquiescence  on  the  part 
of  the  corporation  In  the  exercise  of  powers  by  the  superintendent  as  to  authorize 
him  to  pledge  the  company's  property  for  a  corporate  debt,  due  for  the  price  of 
property  bought  by  the  company,  eyen  though  his  previous  acts  might  have  con- 
ferred on  him  the  implied  power  to  purchase  property. 

2.  Buying  and  selling,  or  pledging,  are  acts  of  a  different  nature,  and  an  authority  in 
an  agent  to  do  the  one  does  not  imply  the  authority  to  do  the  other. 

a,  A  creditor  of  a  mining  company  importuned  its  president  to  give  him  a  bill  of  sale 
of  ore  mills  of  the  company  as  security  for  a  debt.  The  president  refused  to  do  so, 
but  referred  the  creditor  to  the  jsompany's  superintendent,  who,  he  said,  had  fuU 
authority  in  the  matter.  The  creditor  then  went  to  the  superintendent,  who  signed 
a  bill  of  sale  as  "manager"  of  the  company.  The  president  was  authorized  by  the 
company's  by-laws  to  buy  and  sell  property  for  the  company,  but  was  given  no 
power  to  delegate  that  authority.  He/d,  that  the  act  of  the  president  in  referring 
SQch  creditor  to  the  superintendent  did  not  authorize  the  latter  to  execute  the  bill 
of  sale,  nor  did  his  act  amount  to  a  ratification  of  the  superintendent's  act,  though 
he  had  an  imperfect  knowledge  of  what  had  been  done;  and  such  bill  of  sale  was 
▼old  as  against  a  subsequent  attaching  creditor. 

4.  In  the  absence  of  authority,  either  express  or  implied,  to  employ  a  sub-agent,  the 
trust  committed  to  the  agent  is  personal  and  cannot  be  delegated  to  another. 

&  A  bill  of  sale  of  a  portion  of  a  mining  company's  property,  by  the  superintendent, 
which  he  had  no  authority  to  make,  was  not  prima  fcuiie  binding  on  the  corporation, 
and  did  not  tend  to  show  that  he  had  an  Implied  power  to  make  it. 

6.  Proof  of  previous  acts  of  the  same  kind  on  the  part  of  the  agent  is  not  sufficient  to 
show  an  Implied  authority  from  the  principal,  unless  it  be  also  shown  that  they 
were  done  so  frequently,  and  under  such  circumstances  as  to  warrant  the  Inference 
that  it  was  the  custom  or  usual  course  of  business. 

Appeal  from  District   Court,    Jefferson  County;    M.    H. 
Parker y  Jvdge. 

Action  by  L.  C.  Trent  and  S.  V.  Trent,  partners  as  L.  C. 
Trent  &  Co.,  against  Henry  L.  Sherlock,  for  possession  of 
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personal  property.  From  a  judgment  in  favor  of  plaintiffs, 
and  an  order  overruling  a  motion  for  a  new  frial,  defendant 
appeals.     Reversed. 

Statement  of  the  Case. 

Action  in  claim  and  delivery.  The  plaintiffs,  L.  C.  and  S. 
y.  Trent,  are  co-partners,  engaged  in  the  business  of  manu- 
facturing and  selling  mining  machinery  at  Salt  Lake  City, 
Utah,  under  the  firm  name  of  L.  C.  Trent  &  Co.  This  suit 
was  brought  by  them  to  recover  the  possession  of  two  Bryan 
roller  quartz  mills  complete,  with  attachments,  the  value  of 
which  is  alleged  to  be  $3,900.  Their  right  of  recovery  is 
based  upon  iheir  prior  possession  under  the  following  instru- 
ment, which  purports  to  have  been  executed  by  the  Hppe 
Mining  Company,  a  corporation  organized  under  the  laws  of 
the  state  of  Washington,  and  engaged  in  mining  and  milling 
ores  at  Basin,  Montana,  by  its  manager,  P.  A.  H.  Franklin: 

<'The  McDermott, 

*'B.  F.  Locke,  Manager 
«<BuTTE,  Montana,  March  12,  1897. 
^<Know  all  men  by  these  presents,  that  the  Hope  Mining 
Company  of  Seattle,  Washington,  has,  in  consideration  of 
five  hundred  dollars,  sold  &  transferred  to  L.  C.  Trent  & 
Company  two  Bryan  roller  quartz  mills  and  all  extras  and  fit- 
tings belonging  thereto.  Said  L.  C.  Trent  &  Company  here- 
by agree  to  reconvey  said  property  to  the  said  Hope  Mining 
Company  on  the  payment  to  them  of  twenty-eight  hundred 
dollars,  if  such  amount  i^  paid  within  ninety  days  from  date 
hereof.  In  witness  whereof  said  parties  have  hereunto  set 
their  hands  &  seals  this  twelfth  day  (12th  day)  of  March, 
1897. 

*  'Hope  Mining  Co. 
"P.  A.  H.  Franklin,  Manager  Hope  Mining  Co." 

The  facts  leading  up  to  and  attending  the  execution  of  the 
instrument  are  the  tallowing:  L.  C.  Trent  &  Co.,  during  the 
month  of  October,  1896,  sold  to  the  Hope  Mining  Company, 
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throagh  its  superintendent,  Franklin,  two  Chilian  roller  quartz 
mills  at  the  price  of  $2,800.  The  contract  of  sale  was  made 
by  a  letter  of  L.  C.  Trent  &  Co.  to  P.  A.  H.  Franklin,  as 
manager  of  the  mining  company,  in  which  the  terms  of  the 
sale  were  set  forth  in  lull,  and  upon  which  was  written  an 
acceptance  in  the  name  of  the  Hope  Mining  Company  by 
Franklin,  as  manager.  The  mills  were  to  be  shipped  within 
35  days  from  the  date  of  the  contract,  but  payment  was  not 
to  be  made  until  after  trial  by  actual  operation  of  them  in  the 
works  of  the  company  at  Basin;  the  plaintiffs  retaining  title 
until  full  payment  should  be  made.  The  machines  were 
shipped  under  this  agreement  on  December  12,  1896,  and, 
after  some  delay,  were  installed  in  the  works  at  Basin.  In 
the  meantime  the  mining  company  had  purchased  the  Bryan 
mills  in  controversy  from  the  Risdon  Iron  &  Locomotive 
Works,  in  San  Francisco,  Cal.  These  had  been  shipped  to 
Basin,  and,  at  the  time  this  controversy  arose,  were  lying  at 
the  works  of  the  company  near  the  railroad,  where  they  had 
been  unloaded  from  the  cars.  On  February  28,  1897,  the 
purchase  price  of  the  Chilian  mills  became  due.  Payment  not 
having  been  made,  L.  C.  Trent  went  to  Basin  on  March  8th 
to  effect  some  arrangement  about  it,  or,  in'  default  of  it,  to 
recover  the  mills  under  the  contract.  He  proposed  to  L.  J. 
Pitner,  the  president  of  the  mining  company,  that  the  com- 
pany give  to  L.  C.  Trent  &  Co.  a  bill  of  sale  of  the  Bryan 
mills.  This  Pitner  refused  to  do,  saying  that  it  would  not 
be  fair  treatment  of  the  Kisdon  people  to  sell  property  just 
purchased  from  them  in  this  way.  Thereupon  Trent,  Frank- 
lin and  Pitner  went  to  Butte,  stopping  at  the  McDermott 
hotel.  During  the  time  they  were  there  Trent  again  sought 
to  induce  Pitner  to  give  him  a  bill  of  sale  for  the  Bryan  mills. 
Pitner  again  refused  to  do  it.  Trent  then  went  to  the  room 
of  Franklin,  who  executed  the  instrument  quoted  above. 
There  is  some  evidence  tending  to  show  that  Pitner  told  Trent, 
at  the  McDermott  hotel,  when  urged  to  execute  the  bill  of 
sale,  to  go  to  Franklin;  that  Franklin  had  full  authority  to 
act  in  the  matter;  and  that  anything  he  did  would  be  sati$- 
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I 
factory.     Trent  testifies  to  this,  and  also  that  he  told  Pitner, 

immediately  after  his  return  from  Franklin's  room,  that 
Franklin  had  executed  the  bill  of  sale.  Pitner  denies  all  con- 
nection with  the  transaction,  and  says  he  had  no  knowledge  of 
it  until  about  April  27th;  he  having  gone  to  Boston  shortly 
after  March  12th,  where  he  remained  until  the  latter  date. 
On  the  next  morning  after  the  arrangement  was  made  in  Butte, 
Trent  went  to  Basin,  and  took  possession  of  the  mills.  After 
being  there  for  some  two  or   three  days,  and   putting  notices  | 

upon  the  mills,  he  returned  to  Salt  Lake  City,  leaving  the 
mills  lying  where  he  found  them,  but  in  charge  of  the  rail- 
road agent.  On  April  1,  1897,  the  defendant,  as  sheriff  of 
Jefferson  county,  attached  and  took  the  mills  in  a  suit  brought 
by  the  Risdon  Iron  &  Locomotive  Works  against  the  Hope 
Mining  Company  to  recover  judgment  for  the  price  of  them. 
The  consideration  for  the  instrument  in  question  was  an  ex- 
tension of  time  for  90  days  for  the  payment  of  the  amount 
due  L.  C.  Trent  &  Co.  for  the  Chilian  mills,  and  an  agree- 
ment to  let  the  mining  company  have  on  credit  some  other 
articles  needed  to  repair  the  machinery  in  the  works.  These 
articles  were  never  furnished,  and  the  Chilian  mills  were  re- 
taken by  L.  C.  Trent  &  Co.  in  May  or  June,  1897,  and  sold 
to  satisfy  their  claim.  After  the  amount  received  for  them 
was  applied  upon  the  original  purchase  price,  there  stUl  re- 
mained due  11,500.  The  complaint  is  in  the  usual  form.  The 
answer  joins  issue  by  general  denial,  and  sets  up  title  in  the 
Hope  Mining  Company,  and  justification  under  the  attachment 
issued  in  the  case  of  Risdon  Iron  tfe  Locomotive  Works  v.  ffope 
Mining  Co.  From  a  judgment  in  favor  of  plaintiffs,  and  an 
order  denying  his  motion  for  a  new  trial,  defendant  has  ap- 
pealed. 

J/r.  George  F.  Cowan  and  Mr.  William  H.  De  Witty  for 
Appellant. 

Messrs.  McUatton  cfe  Cotter^  for  Respondents. 

The  record  shows  that  Pitner,  the  president  of  the  com- 
pany, Field  as  secretary,  Bird  as  superintendent,  and  all  cf 
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the  officers  and  employes  of  the  Hope  Company  knew  for 
some  considerable  period  of  time  that  Franklin  bad  executed 
and  delivered  the  bill  of  sale  under  which  plaintiffs  claim  the 
property  in  question.  It  further  discloses  that  the  company 
accepted  the  benefit  of  Franklin's  act,  that  is  to  say,  it  had 
the  use  of  che  Chilian  mills,  which  were  installed  in  its  con- 
centrator during  the  period  of  time  covered  by  the  extension 
of  the  credit  from  the  28th  day  of  February,  1897,  until  the 
company's  works  were  closed  by  the  attachment  levied  in  the 
suit  of  the  Risdon  Company  versus  the  Hope  Company.  The 
record  further  discloses  that  Trent  complied  with  all  of  the 
terms  and  conditions  of  his  agreement,  which  was  the  con- 
sideration for  the  bill  of  sale,  and  that  the  Hope  Company 
received  the  benefit  of  the  same  so  far  as  Trent  was  able  to 
confer  it  upon  the  company.  As  to  whether  or  not  Franklin 
had  authority  to  execute  the  bill  of  sale,  we  submit  that  was 
a  question  of  fact  to  be  submitted  to  the  jury,  under  proper 
instructions  by  the  court.  {Mahoney  v.  Butte  Hardware  Co,^ 
19  Mont,  page  377,  384-5.)  This  question,  as  the  record  will 
disclose,  was  submitted  to  the  jury  by  the  court  and  no  error  is 
assigned  upon  the  instructions  or  the  rulings  of  the  court 
covering  the  point.  It  is  also  shown  that  Franklin  was  either 
the  general  manager  or  general  superintendent  of  the  com- 
pany, signing  himself  as  general  manager  or  managing  agent, 
the  president  Pitner  claiming  that  he  was  only  the  general 
superintendent.  There  is  little  distinction  between  the  powers 
of  a  general  manager  or  agent  and  a  superintendent  of  a  cor- 
poration. (4  Thompson  on  Corporations,  Sees.  4863,  4868.) 
A  mining  superintendent  has  the  right  to  expend  the  com- 
pany's funds  for  necessary  supplies  for  the  mine  without  ex- 
press authority.  {Jones  v.  Clarh^  42  Cal.  180;  Stuart  v. 
Adams  etaL,  89  Cal.  367,  26  Pac.  Rep.  970.)  Mr.  Thomp- 
son in  his  work  on  corporations  says  that  the  general  agent  is 
virtually  the  corporation  itself.  (4  Thompson  on  Corpora- 
tions, 4848.) 

In  this  case  the  evidence  shows  that  Franklin  had  authority 
to  purchase  the  Chilian  mills;  that  they  were  accepted  and  in- 
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stalled  by  the  company,  and  used.  It  is  also  shown  by  the 
record  that  he  purchased  the  Bryan  mills  from  the  Risdon 
people,  and  that  his  acts  were  ratified.  It  is  further  shown 
that  he  entered  into  the  contract  for  the  extension  of  the  time 
for  payment  of  the  Chilian  mills  to  plaintiffs,  and  also  for  the 
furnishing  of  some  additional  rolls  and  supplies  therefor,  and 
as  a  consideration  for  the  said  extension  of  time  and  the  fur- 
nishing of  such  supplies  he  executed  and  delivered  to  the 
plaintiffs  the  bill  of  sale  in  controversy  in  this  action.  It  is 
further  shown  that  the  company  had  full  knowledge  of  all 
these  acts  of  Franklin,  made  no  objection  thereto,  accepted 
the  benefits  of  the  same  without  any  complaint.  We  submit 
that  under  the  showing  made  in  this  case  that  the  authority 
of  Franklin  is  fully  shown  in  the  first  instance.  All  these 
facts  taken  together  clearly  show  the  authority  of  Franklin  to 
execute  and  deliver  the  bill  of  sale.  {Starr  v.  Gregory  Con. 
Mg.  Co.^  6  Mont.  pp.  465,  487.)  Corporations  in  the  nature 
of  their  constitution  must  act  through  their  officers  and  agents. 
There  is  no  other  mode  possible  in  which  they  can  act.  The 
act  of  any  officer  is  the  act  of  the  company,  and  even  the  acts 
of  their  many  mere  agents  are  considered  the  acts  of  the  com- 
pany. The  authorities  are  numerous  and  uniform  on  this 
point.  {Starr  v.  Gregory  Con.  Mg.  Co.^  6  Mont.  487;  cit- 
ing Merchants  Bank  v.  State  Bank^  10  Wallace,  644,  etc.;. 
Woods  Field  on  Corporations,  Sees.  181-83,  220;  Taylor  on 
Corporations,  Sees.  193-204.) 

We  submit  that  under  the  foregoing  statements  and  the 
authorities  that  Franklin's  authority  to  execute  the  bill  of 
sale  is  affirmatively  shown.  Admitting,  however,  for  the 
purposes  of  the  argument,  that  his  authority  in  the  first  in- 
stance is  not  shown,  we  submit  that  the  subsequent  conduct 
of  the  company  and  its  officers  in  accepting  the  benefits  of  his 
unauthorized  act  without  objection  would  amount  to  a  ratifi- 
cation, which  is  equivalent  to  a  previous  authorization.  Pit- 
ner  says  that  he  became  acquainted  with  the  nature  of  the 
paper  that  Franklin  had  executed  and  delivered  to  Trent  dur- 
ing the  latter  part  of   April,  1897.     Field  and.  Bird  were 
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made  acquainted  with  it  immediately  after  it  had  been  exe- 
cuted and  delivered  to  Trent,  the  evidence  showing  that  he 
delivered  the  paper  to  them  for  their  perusal,  and  no  objec- 
tion was  made  to  Franklin's  authority,  or  otherwise.  The 
record  further  shows  that  Trent  took  possession  of  the  prop- 
erty and  was  in  possession  of  it  by  his  agent  at  the  time  that 
the  defendant  in  this  case  attempted  to  levy  the  writ  of  at- 
tachment thereon.  During  all  of  this  time  no  objection  was 
made  by  the  company  or  its  officers  as  to  Franklin's  authority, 
neither  did  the  company  decline  to  accept  the  benefits  con- 
ferred upon  it  by  reason  of  Franklin's  act.  It  is  a  well  es- 
tablished principle  of  law  that  the  unauthorized  &.ct  of  the 
agent  may  be  ratified.  [Con,  Gregory  M.  Co,  v.  Raber^  1 
Colo.  512;  Union  Mining  Co.  v.  Bank,  1  Colo.  530;  tShaver 
V.  Bear  River*  Co.,  10  Cal.  396;  Underhillw,  Santa  Bar- 
bara, Etc.  Co.,  93  Cal.  312,  28  Pac.  1049.)  Silence  on  the 
part  of  the  principal  for  a  sufficient  length  of  time  without  a 
sufficient  excuse,  as  in  this  case,  will  amount  to  a  ratification. 
(1  Am.  &  Eng.  Ency.  of  Law,  U.  S.  1203,  Notes.)  Accepting 
benefits  arising  from  the  unauthorized  act  or  contract  of  an 
agent  is  a  ratification  of  such  act  or  contract.  {Despatch  Line 
V.  Bellamy  Co.,  32  Amer.  Dec.  203;  4  Thompson  on  Corpo- 
rations, Sees.  5303-7;  Shaver  v.  Bear  River  Co.,  10  Cal. 
396;  Angel  &  Ames  on  Corporations,  304;  Underhill  y.  Santa 
Barha  Company,  93  Cal.  312;  Civil  Code,  Sec.  3086,  Note.) 
A  ratification  by  a  corporation  may  be  made  in  the  same  man- 
ner as  by  an  individual.  (4  Thompson  on  Corporations,  Sees. 
5285,  5286.)  An  acquiescence  after  knowledge  of  the  agent's 
act  or  contract  is  a  ratification  of  the  same.  (4  Thompson  on 
Corporations,  Sees.  5298-5302.)  Where  the  act  or  contract 
of  the  agent  is  beneficial  to  the  corporation,  as  in  this  case  it 
is  shown  to  have  been,  a  ratification  will  be  presumed  on  very 
slight  evidence.  (4  Thompson  on  Corporations,  Sec.  5312.) 
Respondent  further  submits  that  the  company  had  conferred 
upon  Franklin  such  authority  as  was  sufficient  in  this  case  for 
the  reason  that  by  its  acts  and  conduct  it  had  ostensibly  con- 
ferred upon  Franklin  the  authority  to  execute  and  deliver  the 
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bill  of  sale  and  thereby  mislead  the  plaintiffs  to  their  injary 
and  damage.  Ostensible  authority  is  such  as  a  party  inten- 
tionally or  by  want  of  ordinary  care  causes  a  third  person  to 
believe  a  person  possesses.  (Civil  Code,  Sees.  3092-3;  Heald 
V.  Handy,  89  Cal.  632.  27  Pac.  67.) 

The  bill  of  sale  we  submit  was  executed  and  delivered  to 
Trent  for  a  valuable  consideration,  Trent  agreeing  to  extend 
his  credit  and  to  forbear  suing  the  company,  and  also  to  fur- 
nish certain  supplies  and  money.  Under  the  agreement  by 
which  the  Chilian  mills  were  furnished  to  the  company,  Trent 
at  the  expiration  of  the  contract  could  have  removed  them  on 
the  28th  tlay  of  February,  1897,  had  it  not  been  that  Frank- 
lin procured  the  extension  in  consideration  for  the  execution 
of  the  bill  of  sale.  The  bill  of  sale  being  based  upon  a  valu- 
able consideration  can  be  enforced  against  the  company  and 
its  successors  in  interest  and  its  creditors,  where  the  posses- 
sion of  the  property  was  taken,  as  is  shown  was  done  in  this 
case.  Any  benefit  conferred  or  agreed  to  be  conferred  on  the 
promisor  by  another,  etc.,  is  a  good  consideration.  (Civil 
Code,  Sees.  2160,  Note,  2161,  2169-70.)  Any  abandonment 
of  right  by  the  promisee  is  a  good  consideration.  (^Pitner  v. 
Gentle,  49  Mo.  74. )  Forbearance  to  sue  is  a  good  consider- 
ation. {Stuart  V.  McGuin,  1  Cow.  99;  Ward  v.  Friar,  19 
Wend.  494;   Hartford  Ins.   Co.  v.   Olcott,  97  111.  439.) 

Franklin  certainly  had  in  view  the  benefit  of  his  company 
when  he  executed  and  delivered  the  bill  of  sale,  and  the  record 
discloses  that  Pitner  and  the  other  officers  concurred  with  him 
in  the  necessity  of  preventing  any  proceeding  on  the  part  of 
the  plaintiffs;  but  it  matters  not  what  Franklin's  motives  were 
if  he  had  the  authority,  either  actual  or  ostensible,  or  if  not 
having  the  authority  in  the  first  instance  his  unauthorized  act 
was  afterwards  ratified  by  the  company,  then  it  was  binding. 
Courts  cannot  inquire  into  the  motives  which  prompt  acts  of 
corporate  officers  within  their  powers,  particularly  where  the 
act  is  not  attacked  on  the  ground  of  fraud,  collusion,  con- 
spiracy, etc.      [Triscofii  y.  Wtnshift,  9  S.  Rep.  29.) 

It  is  shown  in  this  case  that  Franklin  was  the  moving  spirit 
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in  the  Hope  Mining  Company  at  the  time  of  the  execution  and 
delivery  of  the  bill  of  sale  and  was  in  custody  of  the  machin- 
ery sold  and  had  control  of  the  same  for  the  reason  that  the 
record  discloses  that  Pitner  referred  Trent  to  him  with  the 
statement  that  anything  that  he  would  do  would  be  satisfac- 
tory to  Pitner.  A  bill  of  sale  executed  by  an  officer  under 
the  corporate  seal  and  signed  in  its  behalf  by  one  who  had 
custody  of  the  note  sold  thereby,  and  testimony  that  the  cor- 
poration executed  it  by  him  as  vice  president  and  the  pur- 
chaser testifying  that  he  purchased  the  note  of  the  corpora- 
tion, is  sufficient  to  show  authority  in  the  agent  to  execute 
the  same.  {Security  Bank  \.  Fogg^  19  N.  E.  387.)  Where 
a  mortgage  is  executed  by  the  president  and  secretary  of  a 
corporation,  with  the  seal  attached,  the  burden  of  proof  is  on 
the  corporation  to  show  that  they  were  not  authorized  to  exe- 
cute. {Skallard  \,  Navigation  Co,^  70  Cal.  144.)  The  com- 
pany having,  as  we  submit,  accepted  the  benefit  of  and  ratified 
Franklin's  act,  defendant  cannot  controvert  his  authority  or 
disaffirm  the  sale  to  respondents  by  him.  (1  Am.  &  Eng. 
Ency.  of  Law  CU.  S.)  1181  et  seq. ;  Scott  v.  Young  Meivs  Socy 
1  Douglas  (Mich.),  119,  149;  Tennis  et  al.  v.  Barnes  et  aL^ 
Colo.,  52  Pac.  Rep    1038-40.) 

MR.  CHIEF  JUSTICE  BRANTLY,  after  stating  the  case, 
delivered  the  opinion  of  the  Court. 

A  reversal  of  the  judgment  herein  is  sought  upon  two 
grounds:  (1)  That  the  trial  court  erred  in  admitting  in  evi- 
dence the  paper  purporting  to  be  a  bill  of  sale  executed  by 
P.  A.  H.  Franklin,  as  manager  for  the  Hope  Mining  Com- 
pany; and  (2)  that  it  committed  error  in  refusing  to  give  in- 
struction No.  6,  as  requested  by  defendant,  as  follows:  «*An 
authority  of  Franklin  to  make  the  sale  of  the  property  in  con- 
troversy, as  it  is  claimed  by  plaintiffs  that  he  did,  cannot  be 
implied  from  evidence  that  he  did  attempt  to  make  the  sale  in 
question. '^ 

1.  No  principle  of  law  is  more  clearly  settled  than  that  an 
agent  to  whom  is  intrusted  by  a  corporation  the  management 
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of  its  local  affairs,  whether  such  agent  be  designated  as  presi- 
dent, general  manager,  or  superintendent,  may  bind  bis  prin- 
cipal by  contracts  which  are  necessary,  proper,  or  usual  to  be 
made  in  the  ordinary  prosecution  of  its  business.  (Thompson 
on  Corporations,  Sec.  4850;  Victoria  Gold  Mining  Co.  v. 
Fraser,  2  Colo.  App.  14,  29  Pac.  667;  Sparks  v.  Dispatch 
Transfer  Co.,  104  Mo.  631,  16  S.  W.  417,  12  L.  R.  A.  714; 
Ceeder  v.  Lumber  Co.,  86  Mich.  541,  49  N.  W.  676;  Stokes 
V.  Jersey  Pottery  Co.,  46  N.  J.  Law,  237;  Georgia  Military 
Academy  v.  Estill,  77  Ga.  409.)  The  fact  that  he  occupies, 
by  the  consent  of  the  board  of  directors,  the  position  of  such 
an  agent,  implies,  without  further  proof,  the  authority  to  do 
anything  which  the  corporation  itself  may  do,  so  long  as  the 
act  done  pertains  to  the  ordinary  business  of  the  company. 
(^Mathias\.  White  Sulphur  Springs  Association,  19  Mont.  369, 
48  Pac.  624;  Ceeder  v.  Lumber  Co.,  supra;  Adams  Mining 
Co.  V.  Senter,  26  Mich.  76;  Marlatt  v.  Levee  Steam  Cotton 
Press  Co.,  10  La.  683;  Siebe  v.  J.  Hendy  MachineWorks,  86 
Cal.  391,  25  Pac.  14.)  Even  where  the  contract  in  question 
pertains  to  matters  without  the  ordinary  course  of  business, 
but  within  the  power  of  the  corporation, — that  is,  such  as  is 
not  prohibited  by  its  charter  or  by  express  provision  of  law, 
— the  authority  of  the  agent  may  be  established  by  proof  of 
the  "course  of  business  between  the  parties  themselves;  by 
,  the  usages  and  practice  which  the  company  may  have  per- 
mitted.to  grow  up  in  its  business;  and  by  the  knowledge  which 
the  board,  charged  with  the  duty  of  controlling  and  conduct- 
ing the  transactions  and  property  of  the  corporation,  had,  or 
must  be  presumed  to  have  had,  of  the  acts  and  doings  of  its 
subordinates  in  and  about  the  affairs  of  the  corporation." 
{Mahoney  Mining  Co.  v.  Anglo- Calif omian  Banh^  104  U.  S. 
192,  26  L.  Ed.  707.  See,  also,  Martin  v.  Webb,  110  U.  S. 
7,  3  Sup.  Ct.  428,  28  L.  Ed.  49;  Sparks  v.  Transfer  Co., 
supra.)  "There  is  no  reason,  and  can  be  no  legal  principle, 
which  will  put  the  agent  of  a  corporation  on  any  different  foot- 
ing than  the  agent  of  an  individual  in  regard  to  the  same 
business."     (Ceede?*  v.  Lumber  Co.,  supra.) 
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Applying  these  general  principles  to  the  facts  in  this  case, 
what  rights,  if  any,  did  L.  C.  Trent  &  Co.  acquire  under  the 
instrument  in  question?  This  instrument  is  denominated  in 
the  record  ''a  bill  of  sale."  It  is  clear  from  an  inspection  of 
it,  however,  in  the  light  of  the  facts  surrounding  its  execu- 
tion, that  it  is  in  fact,  and  was  intended  to  be,  a  pledge  of  the 
Bryan  mills  as  security  for  the  price  of  the  Chilian  mills,  which 
fell  due  on  February  28,  1897.  The  ground  of  the  objection 
to  its  introduction  in  evidence  was,  among  others,  that  the 
proof  did  not  show  either  an  express  or  implied  authority  to 
enter  into  the  arrangement  disclosed  by  it.  The  proofs  pre- 
sented by  the  plaintiffs  show  that  Franklin  was  in  fact  the 
superintendent  of  the  mining  and  milling  operations  of  the 
company  at  Basin,  and  not  the  general  manager.  One  W.  D. 
Field  was  the  business  manager,  and  had  control  over  the 
finances  of  the  corporation.  Fitner  was  the  president,  and  in 
supreme  charge  of  its  local  affairs.  The  checks  of  the  com- 
pany were  signed  by  Fifeld  under  authority  of  Pitner,  and 
countersigned  by  Franklin.  Some  time  before  the  date  of  the 
transaction  in  question,  Franklin  had  exceeded  his  authority 
by  depositing  the  company's  money  in  his  own  name  and  issu- 
ing his  personal  checks;  but  this  had  been  stopped  by  Pitner 
as  soon  as  it  came  to  his  knowledge.  In  one  instance,  before 
the  purchase  of  the  Chilian  mills  from  plaintiffs,  Franklin  had 
contracted  for  machinery,  and  signed  the  contract  as  man- 
ager. There  was  no  proof  that  he  had  any  authority  from 
the  directors  to  sell  or  pledge  the  property  of  the  company, 
nor  that  he  had  ever  assumed  authority  to  do  so  before. 
Assuming  that,  by  acquiescence  by  the  company  in  his  pre- 
vious conduct,  h^  had  the  implied  authority  to  purchase  ma- 
chinery for  use  in  the  mills,  and  pledge  the  credit  of  the  com- 
pany for  it,  it  does  not  therefore  follow  that  he  was  authorized 
to  sell  or  pledge  the  property  thus  purchased.  Buying  and 
selling,  or  pledging,  are  acts  of  a  different  nature.  An  au- 
thority to  do  the  one  by  no  means  implies  the  authority  to  do 
the  other;  and,  when  it  is  sought  to  show  an  implied  authority 
in  the  agent  to  do  the  act  in  question  by  proof  of  consent  or 
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acquiescence  of  the  principal,  this  can  be  done  only  by  proof 
of  consent  to,  or  acquiescence  in,  acts  of  a  similar  nature,  or 
by  proof  of  such  acts  as  tend  to  show  a  general  power.  (1 
Am.  &  Eng.  Ency.  Law  (2nd  Ed.),  1002;  McAlpiny.  Cos- 
aidy^  17  Tex.  449;  Eankinv.  Mining  Co,^  4  Nev.  78;  Thomp- 
son on  Corporations,  Sec.  4633.)  The  fact  that  Franklin,  on 
two  occasions,  assumed  to  act  as  general  manager  of  the  busi- 
ness of  the  company  in  the  purchase  of  machinery  for  use  in 
the  mill  at  Basin,  does  not  in  any  way  tend  to  show  such  a 
usage  or  practice  in  its  affairs  as  that  one  dealing  with  him 
would  be  justified  in  acting  upon  the  presumption  that  he  had 
authority  to  execute  the  instrument  in  question. 

Nor  do  we  think  the  proof  tends  in  any  way  to  establish  a 
ratification  of  the  transaction  on  the  part  of  the  company. 
The  proof  on  this  point  is  meager  and  unsatisfactory  at  best, 
for  it  rests  entirely  upon  a  conflict  of  statement  between  Pit- 
ner  and  L.  C.  Trent.  At  most  it  shows  merely  that  Pitner 
had  referred  Trent  to  Franklin,  and  had  knowledge  of  some 
sort  of  an  arrangement  about  the  matter,  made  between  them 
at  the  McDermott  hotel  in  Butte.  True,  it  appeared  from 
defendant's  proof  that  Pitner  was  authorized  by  the  by-laws 
of  the  company  to  make  contracts  for  the  purchase  and  sale 
of  all  property  bought  or  sold  by  the  company;  but  there  was 
no  power  given  him  to  delegate  this  authority  to  any  other 
person.  It  is  the  rule  that  in  the  absence  of  authority,  either 
express  or  implied,  to  employ  a  subagent,  the  trust  commit- 
ted to  the  agent  is  personal,  and  cannot  be  delegated  to  an- 
other. (Mechem  on  Agency,  Sec.  185.)  This  is  especially 
true  where  the  performance  of  the  agency  requires  the  exer- 
cise of  special  skill,  judgment  or  discretion.  {Id,  Sec.  186.) 
There  was  no  proof  tending  to  show  that  the  directors  ever 
knew  anything  of  the  transaction.  Upon  the  theory,  there- 
fore, that  the  company  could  confer  upon  Pitner  the  authority 
to  sell  any  or  all  of  its  property  in  Montana,  whenever,  in  his 
judgment,  it  might  be  proper  to  do  so,  and  that  this  authority 
included  the  power  to  mortgage  or  pledge  the  property  at  his 
discretion,  he  could   not,  unless  also  clothed   by  the  company 
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with  the  power  of  substitution,  delegate  this  trust  to  Frank- 
lin. If  he  could  not  delegate  this  trust  to  Franklin,  neither 
could  he  under  the  circumstances,  ratify  Franklin's  act,  at 
least  not  until  he  was  fully  informed  of  the  nature  of  it,  which 
did  not  occur  until  long  after  the  rights  of  the  Kisdon  Iron  & 
Locomotive  Works  had  accrued  under  the  attachment  in  de- 
fendant's hands.  It  was  then  out  of  Pitner's  power  to  defeat 
the  rights  of  the  attaching  creditor  by  any  act  of  ratification. 

The  instrument  in  question  not  being  prima  facie  binding 
upon  the  corporation,  because  not  executed  by  Franklin  with- 
in the  scope  of  his  authority  in  the  ordinary  course  of  busi- 
ness, and  the  proof  having  failed  to  show  that  it  was  author- 
ized by  the  usage  of  the  business,  or  ratified  by  the  company, 
it  was  clearly  not  competent  evidence  in  favor  of  the  plain- 
tiffs, and  should  have  been  excluded. 

2.  To  comment  upon  the  instruction  requested  and  refused 
would  be  to  reiterate  in  large  measure  what  has  already  been 
said.  The  making  of  the  contract  was  clearly  not  within  the 
scope  of  the  ordinary  authority  of  the  superintendent.  It  was 
not  prima  facie  binding  upon  the  company.  The  fact  that 
Franklin  did  attempt  to  enter  into  it  did  not  tend  in  any  way 
to  show  that  he  had  the  implied  authority  to  make  it.  Even 
proof  of  previous  acts  of  the  same  kind  on  his  part  would  not 
be  sufficient  to  show  an  implied  authority  from  the  company, 
unless  it  be  also  shown  that  they  were  done  so  frequently,  and 
under  such  circumstances,  as  to  warrant  the  inference  that  it 
was  the  custom  or  usual  course  of  the  business.  i^Bank  of 
Deer  Lodge  v.  Hope  Mining  Co.^  3  Mont.  146;  Helena  NatH 
Bank  v.  Reeky  Mt.  Tel.  Co.,  20  Mont.  379,  51  Pac.  829.) 
The  jury  should  therefore  have  been  instructed  as  defendant 
requested. 

It  is  ordered  that  the  judgment  and  order  appealed  from  be 
reversed,  and  that  a  new  trial  be  granted. 

Reversed  and  remanded. 

Mr.  Justice  Word,  not  having  been  a  member  of  the 
Court  when  this  case  was  argued,  took  no  part  in  the  decision. 
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Fraudulent  Sales —  Change  of  Possession — Liability  of  Pur- 
chaser— Evidence — Possession  of  Third  Party — Ownership 
— Proof —  General  Reputation-^ Copy  of  Bill  of  Sale — 
Admissibility — Transfer  of  Property  — Intention  of  Parties 
— Debt — Judgment — Trial  by  Jut^y — Statute  of  Limitations 
Transcripts — Briefs, 

1.  Where  a  creditors'  bill  to  set  aside  a  sale  as  fraudulent  averred  that  (be  sale  was 
made  with  the  aciual  intent  to  defraud  the  creditors  of  the  ycndor.  tbe  burdea  of 
proof  is  on  the  plaintilT  to  show  facts  wblch  will  Invalidate  tlie  sale. 

2.  Where  a  creditors'  bill  to  set  aside  a  sale  as  fraudulent  averred  that  the  sale  was 
made  with  the  actual  Intent  to  defraud  the  creditors  of -the  vendor,  a  flndioK  of  cod> 
structive  fraud,  based  on  the  fact  that  tbere  was  no  continued  change  of  possession 
after  the  sale,  is  not  sufflcient  to  support  a  Judgment  for  the  plaintiff,  since  he  can- 
not plead  actual  fraud  and  recover  on  proof  of  constructive  fraud. 

3.  Where  plaintiff  in  a  creditors'  suit  pleaded  actual  fraud  in  a  sale  by  a  husband  to  his 
wife,  and  introduced  evidence  of  constructive  fraud,  in  that  there  was  no  change 
of  possession  of  the  property,  the  fact  that  defendants  did  not  object  to  the  introduc- 
tion of  such  evidence  did  not  constitute  a  waiver  of  their  right  to  raise  the  question 
that  the  proof  was  not  responsive  to  the  pleadings. 

4.  Comp.  St.  1887,  div.  5,  sec.  226,  provides  that  every  sale  of  cliattels  by  a  vendor  in  his 
possession  or  under  his  control,  not  accompanied  by  immediate  delivery  and  followed 
by  an  actual  and  continued  change  of  possession  of  the  thing  sold,  shall  be  conclusive 
evidence  of  fraud,  as  against  the  creditors  of  the  vendor.  IfeZd,  in  a  creditors'  suit 
to  set  aside  a  sale  of  sheep  as  fraudulent  because  there  was  no  continued  change  of 
I)ossession,  where  only  a  part  of  them  remained  in  the  possession  of  the  purchaser  at 
the  time  the  creditors  secured  their  lien,  a  Judgment  that  the  purchaser  should 
deliver  to  the  slieriff,  for  the  benefit  of  the  creditors,  all  the  sheep  purchased,  or 
account  for  their  proceeds,  was  erroneous,  since  the  purchaser  was  liable,  under  Uie 
statute,  only  for  the  identical  chattels,  remaining  in  his  possession  at  the  time  the 
creditors'  lien  attached. 

6.  In  a  creditors'  suit  to  set  aside  a  sale  as  fraudulent,  the  Judgment  roll  in  another  suit 
is  not  admissible  to  show  that  the  title  to  the  property  was  undetermined,  where 
such  record  does  not  disclose  that  it  concerns  any  party  to  the  present  action. 

6.  On  tlie  issue  whetlier  a  sale  of  property  was  fraudulent  as  to  creditors  of  the  yendor, 
the  ijlaiiitifY  having  introduced  evidence  that  tliere  was  no  continued  change  of  pos- 
session after  the  sale,  for  the  purpose  of  showing  constructive  fraud,  it  was  com- 
petent for  the  defendant  to  show  in  rebuttal  that  a  third  person  had  possession  of 
tlie  property  after  tlie  sale. 

7.  Where  an  execution  was  returned  nulla  bona,  and  in  proceedings  supplemental  to 
execution  ttie  defendant  was  examined  as  to  his  property,  his  testimony  so  given  was 
competent  against  him  In  a  subsequent  creditors'  suit  to  set  aside  a  sale  of  his  prop- 
erty as  fraudulent. 
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8.  In  a  creditors'  suit  to  set  aside  a  sale  by  the  husband  to  his  wife  as  fraudulent,  a  tran- 
script of  a  bill  of  sale  of  the  property  from  the  husband  to  the  wife,  tiled  in  the  county 
recorder's  office.  Is  admissible  in  evidence  for  the  purpose  of  showing  the  nature  of 
the  transfer,  wliere  the  oriKinal  was  shown  to  have  been  lost. 

9.  In  a  creditors'  suit  to  set  aside  a  sale  of  sheep  by  a  husband  to  his  wife  as  fraudulent, 
both  the  husband  ana  wife  may  testify  that  the  transfer  was  not  made  with  the  inten- 
tion of  defrauiiing  any  creditors,  since  their  intention  was  material  to  the  i<isue. 

10.  In  a  creditors'  suit  to  set  aside  a  sale  of  property  made  on  January  3, 1893,  as  in  fraud 
of  a  judgment  obtained  by  the  vendor's  creditors  against  him  on  February  I7. 1894, 
evidence  that  defendant  did  not  owe  plaintiff  anything  at  tue  time  of  the  sale  was 
relevant. 

11.  In  a  creditors'  suit  to  set  aside  a  sale  of  property  made  on  Januarys,  1898,  as  in  fraud 
of  a  Judgment  obtained  by  the  creditors  against  the  defendant  on  February  17,  1894, 
evidence  of  the  defendant  that  he  did  not  owe  the  amount  of  the  Judgment  is  properly 
excluded,  since  the  Judgment  was  conclusive  evidence  of  his  liability,  in  the  absence 
of  evidence  on  his  behalf  tending  to  show  fraud,  accident,  mistake  or  satisfaction. 

12.  In  a  creditors'  suit  to  set  aside  a  sale  of  3.400  sheep  by  a  husband  to  his  wife  as  fraud' 
ulent,  evidence  that  the  wife  was  generally  reputed  In  the  ne  ghborhood  where  they 
resided  to  be  the  owner  of  the  sheep  waj  incompetent  as  hearsay.  (The  rule  of  evi- 
dence laid  down  in  Ortgwold  v.  Bule/^  i  Mont..  &I5,  disapproved.) 

18.  Under  Const.  Art.  8,  Sec.  23,  providing  that  the  right  of  trial  by  jury  shall  be  secured  to 
all.  and  shall  remain  inviolate,  the  direction  of  a  verdict  in  a  creditors'  suit  to  set  aside 
a  sale  as  fraudulent  was  not  an  infringement  on  the  defendant's  right  to  a  trial  by 
Jury,  though  the  testimony  in  the  case  was  conflicilnK,  since  such  cases  were  within 
the  exclusive  jurisdiction  of  chancery  at  the  time  the  constliution  was  adopted,  and 
the  constitution  did  not  enlarKO  the  right  of  trial  by  jury. 

14.  Under  Comp.  St.  1887,  div.  i.  sec.  42.  subd.  4,  providing  that  an  action  for  relief  on  the 
ground  of  fraud  shall  be  commenced  within  two  years,  where  an  action  to  set  aside  a 
sale  of  property  as  in  fraud  of  a  judgment  against  the  seller  was  commenced  In  the 
year  after  the  rendition  of  the  judgment.  It  was  not  barred  by  limitations,  since  the 
right  of  action  did  not  accrue  until  plaintiff's  Judgment  was  obtained. 

Ifi.  Parties  whose  duty  It  is  to  prepare  transcripts  and  briefs  should  exercise  care  and 
diligence  in  the  preparation  thereof  and  not  file  slovenly  prepared  ones. 

Appeal  from-  the  District  Courts  Yellowstone  County;  C,  H. 
Lovd^  Judge, 

Action  by  George  R.  Finch  and  others  against  Thomas  Kent 
and  wife.  From  a  judgment  in  favor  of  plaintiffs,  and  from 
an  order  denying  a  new  trial,  defendants  appeal.     Reversed. 

Mr.   Gib.  A,  Lane^  for  Appellants. 

Messrs.  Campbell  cfe  Stark,  for  Respondents. 

(Sumitted  on  briefs,  without  oral  argument.) 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  Court. 

This  action,  in  the  nature  of  a  creditors'  bill,  was  brought 
to  set  aside,  as  fraudulent  and  void,  a  sale  of  3, 400  sheep 
made  by  the  defendant  Thomas  Kent  to  the  defendant  Mary 
Kent  on  the  3d  day  of  January,  1893. 
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The  complaint  states  that  on  the  3d  day  of  January,  1893,  . 
the  defendant  Thomas  Kent,  being  then  the  owner  of  the 
sheep,  sold  them  to  his  wife,  the  defendant  Mary  Kent;  that 
the  sale  was  fraudulent,  without  any  consideration,  and  void 
as  against  the  plaintiffs  and  the  other  creditors  of  Thomas,  and 
was  made  for  the  purpose  of  hindering,  delaying  and  defraud- 
ing hi&  creditors;  that  the  defendant  Mary  Kent,  for  the  sole 
and  only  purpose  of  assisting  Thomas  in  his  intent  to  hinder, 
delay  and  defraud,  took  the  sheep  at  that  time,  and  has  ever 
since  pretended  to  be  the  owner  thereof,  but  that  she  holds 
title  to  the  sheep  in  trust  for  Thomas,  the  real  owner;  that  the 
defendant  Thomas  has  no  property,  other  than  these  sheep, 
which  is  subject  to  the  levy  of  an  execution;  that  on  the  17th 
day  of  February,  1894,  the  plaintiffs  recovered  a  judgment 
against  the  defendant  Thomas  for  $1000,  with  interests  and  costs, 
upon  which  they  subsequently  caused  a  writ  of  execution  to  be 
issued  to  the  sheriff  of  the  county  of  Yellowstone,  where  the 
defendants  reside  and  the  sheep  were  situate,  which  execution 
was  duly  returned,  with  the  sheriff's  certificate  thereon  to  the 
effect  that  he  had  been  unable  to  find  any  property  of  the  defend- 
ant therein  subject  to  the  writ;  that  thereafter  proceedings 
supplemental  to  execution  were  had,  under  which  the  defend- 
ant Thomas  was  examined,  and  the  judge  of  the  court,  by 
order,  authorized  the  plaintiffs  to  bring  an  action  to  subject  to 
the  satisfaction  of  their  judgment  the  interest  of  the  defend- 
ant Thomas  in  the  sheep  transferred  by  him  to  his  wife. 

The  answer  contains  denials  of  the  allegations  of  fraud,  and 
sets  up  affirmatively  that  the  8,400  head  of  sheep  were  on  the 
12th  day  of  January,  1893,  by  the  sheriff  of  Yellowstone 
county,  levied  upon  under  an  execution  issued  on  a  judgment 
in  favor  of  a  certain  bank  against  one  John  Tinkler,  and  that 
thereafter  one  Sweetman,  as  bailee,  replevied  them  from  the 
sheriff,  one  Ramsey;  that  the  action  of  Sweetman  against  Ram- 
sey was  determined  in  favor  of  the  defendant  therein,  and  that 
the  cause  is  now  pending  on  appeal  in  the  supreme  court  of 
Montana;  defendants  pleaded,  also,  that  the  remedy  of  the 
plaintiff's  was  barred  by  subdivision  4  of  section  42  of  the  First 
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Division  of  the   Compiled  Statutes  of  1887.     By  reply,  the 
affirmative  matters  of  the  answer  were  denied. 

Upon  the  trial  the  plaintiffs  moved  the  court  to  direct  a 
verdict  for  the  plaintiffs,  and  to  enter  its  decree  setting  aside 
the  transfer  of  the  3,400  sheep,  and  requiring  Mary  Kent  to 
account  to  the  sheriff  for  the  proceeds  of  the  sale,  or  to  deliver 
the  sheep  over  to  the  sheriff,  to  be  sold  on  execution  to  satibfy 
the  judgment  against  Thomas  Kent,  for  the  reason  that  it  con- 
clusively appeared  that  there  was  nrt  actual  or  continued  change 
of  possession  of  the  property  after  the  making  of  the  bill  of 
sale,  and  that  Thomas  Kent  continued  in  the  possession  and 
control  thereof.  The  court  granted  the  motion,  and  the  jury, 
under  the  direction  of  the  court,  returned  their  verdict  that 
the  sale  was  made  for  the  purpose  of  defrauding  the  plaintiffs 
and  other  creditors  of  Thomas  Kent,  and  was  void.  The  court 
thereupon  found,  as  a  conclusion  of  law,  (1)  that  the  sale  of 
the  3,400  sheep  by  Thomas  Kent  to  Mary  Kent  was  fraud- 
ulent and  void  and  made  for  the  purpose  of  defrauding  the 
plaintiffs  and  other  creditors  of  Thomas  Kent;  and,  as  a  con- 
clusion of  fact,  (2)  that  there  was  never  any  change  of  posses- 
sion of  the  sheep,  and  that  Kent  had  continued  in  the  posses- 
sion of  them  ever  since  the  time  of  the  sale.  A  judgment  was 
thereupon  entered  to  the  effect  that  Mary  Kent  deliver  to  the 
sheriff  of  Yellowstone  county  the  3,400  head  of  sheep  alleged 
to  have  been  sold  to  her,  or  that  she  account  to  him  for  the 
proceeds  of  the  sheep,  or  of  so  mu3h  thereof  as  may  be  necess- 
ary to  satisfy  the  demands  of  the  plaintiffs.  From  the  judg- 
ment and  from  an  order  denying  a  new  trial,  the  defendants 
have  appealed. 

In  the  absence  of  an  attack  thereon  by  demurrer,  by  objec- 
tion to  the  introduction  of  evidence,  or  otherwise,  we  shall,  for 
the  purposes  of  the  appeal,  treat  the  complaint  as  stating  facts 
sufficient  to  constitute  a  cause  of  action. 

1.  The  complaint  charges  thai  the  sale  or  transfer  by 
Thomas  Kent  to  Mary  Kent  was  made  with  the  actual 
intent  to  defraud  the  creditors  of  the  seller,  and  that 
the    purchaser    entertained    the    like    intent.        The   court 
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found  fraud  in  fact,  and  also  fraud  in  law,  or  constructive 
fraud,  basing  its  judgment  upon  both  these  findings.  We  think 
that  the  defendants  have  inf erentially  presented  the  contention 
that  the  finding  in  respect  of  constructive  fraud,  arising  out  of 
want  of  an  actual  and  continued  change  of  possession,  is 
without  the  issues  joined.  True,  the  continued  possession  of 
the  seller  is  some  evidence  tending  to  prove  actual  fraud  in  the 
sale,  but,  unless  it  be  alleged,  a  judgment  overturning  the  sale 
on  the  ground  of  such  constructive  fraud  only  is  erroneous. 
Where  the  purchaser  sues  to  recover  chattels  sold  to  him  by  a 
debtor,  and  siezed  as  the  property  of  the  debtor  while  in  the 
latter' s  possession,  an  answer  denying  th^  title  of  the  purch- 
aser and  justifying  under  the  writ  is  sufficient  to  raise  the 
question  of  whether  there  was  actual  fraud,  as  well  as  the 
question  of  whether  there  was  constructive  fraud,  in  the  sale, 
for  in  such  a  case  the  burden  is  upon  the  plaintiff  to  establish 
his  title  to  the  property,  and,  in  order  to  prove  his  ownership 
and  the  consequent  right  to  recover,  he  must  show  a  sale  valid 
as  against  the  creditor.  Under  these  circumstances  the  bur- 
den is  upon  the  plaintiff  purchaser  to  prove  that  the  sale  was 
accomplished  by  an  immediate  delivery,  and  followed  by  an 
actual  and  continued  change  of  possession,  such  as  will  satisfy 
the  requirements  of  the  statute.  A.  sues  B.  to  recover  chat- 
tels or  their  value,  alleging  title  in  himself;  B.'s  answer  denies 
A.'s  title,  and  justifies  under  a  writ  of  execution  issued  on  a 
judgment  for  money  rendered  against  C,  whose  property  he 
asserts  the  chattels  to  be.  As  soon  as  it  appears  upon  trial 
that  B.  took  the  property  from  the  possession  of  C. ,  the  pre- 
sumption arises  that  C.  was  then  the  owner,  and  A.,  to  pre- 
vail must  overcome  the  presumption.  If  he  bought  the  chat- 
tels from  C. ,  who  at  the  time  of  the  sale  was  in  possession  or 
control,  he  must  establish  the  immediate,  actual  and  continued 
change  of  possession  contemplated  by  the  statute,  else,  the 
sale  is  void  as  to  B. ,  who  siezed  the  chattels  under  the  writ 
and  a  valid  judgment.  If,  however,  the  chattels  were  levied 
upon  in  A.  's  possession,  he  may  in  the  first  instance  safely  rely 
upon  the  prima  facie  presumption  of  ownership  arising  from 
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possession,  and  the  necessity  of  introducing  evidence  tending 
to  show  a  purchase  by  him  from  C.  in  actual  or  constructive 
fraud  of  B.  is  upon  the  latter.  The  necessity  of  adducing 
evidence  respecting  ownership  may,  during  the  progress 
of  the  trial,  shift  from  one  party  to  the  other;  the  onus  of 
establishing  the  evidentiary  or  intermediate  facts  often  shifts 
to  B., — as,  for  example,  when  he  would  prove  actual  fraud 
vitiating  as  to  him  the  sale  by  C.  to  A. ,  or  when  the  property 
is,  on  execution,  taken  from  A. ,  who  purchased  from  C.  But 
the  burden  of  proving  the  ultimate  fact,  namely,  a  title  in  A. 
which  is  valid  as  to  B. ,  remains  upon  A.  throug^hout.  He  has 
asserted  title;  the  wrong  alleged  is  invasion  by  B.  of  the  rights 
flowing  from,  and  dependent  upon,  ownership;  title  is  denied 
by  B, ;  unless  title  be  shown  to  be  in  A. ,  he  fails  to  prove  a 
cause  of  action.  A  sale  or  transfer  in  fraud  of  B.  is  void  as  to 
him;  so  far  as  he  is  concerned,  the  situation  is  the  same  as  if 
the  sale  or  transfer  had  not  been  made.  Proof  of  .either  act- 
ual or  constructive  fraud  on  creditors  is,  as  to  the  demand  of 
B.,  fatal  to  the  title  of  A.,  or,  rather,  establishes  conclusively 
that  A.  did  not  acquire  a  title  which  can  be  maintained  against 
B.  The  burden  is  upon  the  plaintiff,  A. ,  and,  if  no  evidence 
were  received,  B.,  the  creditor,  having  denied  A.'s  allegation 
of  ownership,  would  prevail.  But  a  different  rule,  founded 
upon  other  principles,  applies  to  a  case  like  the  one  at  bar,  in 
which,  if  no  evidence  were  received,  the  defendants  would  be 
entitled  to  judgment.  Here  the  plaintiffs  aver  that  a  sale  was 
made  by  Thomas  Kent  to  Mary  Kent,  and  seek  to  have  it  set 
aside  and  declared  void.  It  becomes  necessary,  therefore,  xor 
the  plaintiffs  to  allege  and  to  prove  the  facts  which  invalidated 
the  transaction.  It  is  incumbent  upon  them  to  point  out  the 
particulars  which  render  the  sale  void  as  to  them,  and  the  evi-. 
dence  is  to  be  restricted  to  proof  of  these  allegations.  If  the 
vice  which  renders  the  sale  null  as  to  them  was  the  existence 
of  actual  fraud,  the  complaint  must  as  the  complaint  in  this 
case  does,  charge  its  presence.  If  the  vice  was  constructive 
fraud,  then  it  is  incumbent  upon  the  plaintiffs  to  state  the 
matters  wbich  constitute  that  cause  of  action.    Of  course,  both 
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actual  and  constructive  fraud  may  be  pleaded  in  the  same  com- 
plaint, but  if  actual  fraud  only  be  set  up,  then,  although  proof 
of  constructive  fraud  may  be  evidence,  having  a  tendency  to 
support  the  allegation  of  actual  fraud,  yet  the  finding  of  con- 
structive fraud  is  not  of  itself  sufficient  to  support  a  judgment, 
for  the  allegations  and  proofs  must  correspond.  Evidence 
tending  to  show  want  of  change  of  possession  may  be  intro- 
duced upon  the  issue  of  a  personal  intent  to  defraud.  Such 
evidence  is  not  obnoxious  to  the  objection  of  incompetency  or 
of  irrelevancy,  and  therefore  its  reception  without  objection 
would  not  be  deemed  a  waiver  by  the  defendants  of  their  right 
to  insist  that  the  judgment  shall  be  based  upon  the  questions 
presented  by  the  pleadings;  in  other  words,  by  the  admission 
of  such  evidence  without  objection,  the  defendants  are  not  to  be 
considered  as  having  consented  to  a  trial  of  the  issue  of  con- 
structive fraud.  When  a  cause  is  tried  upon  the  theory,  adop- 
ted by  the  losing  party,  that  a  certain  question  not  presented 
by  the  pleadings  was  in  issue,  and  the  issue  is  decided,  the 
judgment  will  not  be  reversed  for  that  reason;  it  does  not 
appear,  however,  in  the  case  at  bar,  that  the  evidence  touching 
the  want  of  a  continued  possession  in  the  purchaser  was  adduced 
for  any  purpose  except  as  tending  to  prove  fraud  in  fact,  and 
the  defendants  do  not  seem  to  have  had  their  attention  directed 
to  its  bearing  upon  constructive  fraud  (the  existence  of  which 
was  not  suggested  by  the  pleadings)  until  the  motion  was  made 
upon  that  ground  for  judgment,  which  was  granted  without 
hearing  argument,  the  defendants  excepting.  The  finding  of 
constructive  fraud  is  not  responsive  to  the  issues.  The  judg- 
ment, therefore,  in  so  far  as  it  is  based  upon  the  existence  of 
mere  constructive  fraud  is  erroneous.  Had  constructive  fraud 
been  pleaded,  the  judgment,  if  based  upon  that  ground,  would 
be  incorrect,  in  so  far  as  it  requires  Mary  Kent  to  deliver  to 
the  sheriff  the  3, 400  head  of  sheep,  or  that  she  account  to  him 
for  the  proceeds  of  the  sheep,  or  of  so  much  thereof  as  may 
be  necessary  to  satisfy  the  demands  of  the  plaintiffs,  for  the 
reason  that  the  evidence  falls  short  of  proving  that  there 
remained  in  her  possession  or  under  her  control  sheep  to  the 
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number  stated.  The  evidence  shows  only  that  she  still  had 
some  of  these  sheep,  and  the  well-recognized  rule  is  that  the 
subject  of  a  sale  constructively  fraudulent  because  of  a  want 
of  a  change  of  possession  may  be  siezed  by  a  creditor, — the 
property  itself  may  be  taken, — but  that  the  purchaser  at  such 
a  sale  is  not  liable  for  its  proceeds,  nor  for  the  property  taken 
in  exchange  for  the  property  sold,  provided  the  proceeds  arise 
or  the  exchange  be  effected  before  the  creditor  obtains  a  lien; 
as  to  the  proceeds  or  the  property  taken  in  exchange,  the  sel- 
ler did  not-have  possession  or  control,  nor  was  either  obtained  or 
purchased  from  him.  (  Weeks  y.  Prescotty  63  Vt.  57;  Capronv. 
Porter y  43  Conn.  383.)  Hence  the  declaration  in  section  226  of 
the  Fifth  Division  of  the  Compiled  Statutes  of  1887  that  every 
sale  made  by  a  vendor  of  chattels  in  his  possession  or  under 
his  control,  unless  it  be  accompanied  by  the  immediate  deliv- 
ery, and  followed  by  an  actual  and  continued  change  of  pos- 
session, of  the  thing  sold,  shall  be  conclusive  evidence  of  fraud, 
as  against  the  creditors  of  the  vendor,  cannot  be  successf uly 
envoked  as  against  the  purchaser  guilty  of  constructive  fraud 
only,  so  as  to  reach  any  property  other  than  the  identical  chat- 
tels transferred,  unless  the  chattels  have. been  converted  or 
exchanged  after  the  creditors  have  secured  a  lien. 

As  we  have  seen,  under  the  pleadings,  no  issue  was  raised 
of  fraud  in  law,  as  contradistinquished  from  fraud  in  fact;  nor 
did  the  trial  proceed,  so  far  as  the  defendants  were  concerned, 
upon  the  theory  that  such  question  was  before  the  court.  The 
suggestion  of  the  plaintiffs  that  the  judgment  must  be  susr 
tained  upon  the  ground  that  the  evidence  tended  to  show  con-, 
structive  fraud,  even  though  there  may  have  been  errors  com- 
mitted in  the  exclusion  of  evidence  offered  by  the  defendants 
with  respect  to  the  existence  of  actual  fraud,  cannot  be  adop- 
ted. 

Having  eliminated  the  matter  of  constructive  fraud  as  a 
substantive  cause  of  action,  we  proceed  to  ascertain  whether 
the«court  erred  to  the  prejudice  of  the  defendants,  restricting 
the  inquiry  to  the  rulings  of  the  court  made  in  the  investiga- 
tion of  the  question  of  the  actual  fraud  alleged  in  the  complaint. 
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2.  The  defendants  offered  in  evidence  the  judgment  roll  in 
the  case  of  Sweetman  against  Ramsey,  to  which  reference  has 
been  made,  for  the  purpose  of  showing  that  the  legal  status  of 
the  sheep  was  then  undetermined.  So  far  as  the  record  dis- 
closes, Sweetman  against  Ramsey  was  an  action  in  no  wise 
involving  or  concerning  any  party  to  the  present  suit.  The 
record  in  that  action  was  therefore  not  relevant  as  evidence  for 
or  against  either  the  plaintiffs  or  the  defendants  in  this.  The 
proceedings  in  the  action  of  Sweetman  against  Ramsey  were, 
for  aught  that  is  shown,  res  inter  alios  acta.  Of  course  compet- 
ent evidence  tending  to  show  that  Sweetman,  after  the  sale  to 
Mary  Kent,  had  possession  of  the  sheep,  would  be  relevant. 

3.  The  defendants  complain  of  the  admission  in  evidence 
of  the  report  of  the  testimony  given  by  the  defendant  Thomas 
Kent  before  the  referee  on  proceedings  supplemental  to  exe- 
cution. This  evidence,  under  the  circumstances  of  the  case, 
was  both  relevant  and  competent  upon  at  least  two  grounds: 
(1)  As  declarations  of  a  party  to  the  action;  and  (2)  as  state- 
ments touching  ownership  made  by  the  seller  of  chattels  while 
remaining  in  possession  after  the  sale — there  being  testimony 
having  a  tendency  to  show  that  he  was  still  in  possession  at  the 
time  the  declarations  were  made. 

4.  The  defendants,  after  showing  the  loss  of  the  original, 
offered  in  evidence  a  copy  of  the  bill  of  sale  made  by  Thomas 
Kent  to  Mary  Kent,  the  copy  being  a  transcript  in  the  office 
of  the  county  recorder.  It  was  error  to  exclude  this  item  of 
evidence,  for  it  had  some  relevancy.  It  must  be  remembered 
that  the  sale  was  attacked  for  actual  fraud;  while  the  bill  of 
sale  might  not  have  been  competent  as  proof  of  the  truth  of 
the  recitals  therein  (upon  which  question  we  express  no  opin- 
ion), still  the  paper  was  part  of  the  res  gestae^  and  should  have 
been  admitted  for  the  purpose  of  shedding  light  upon  the  issue 
of  whether  the  transfer  was  made  with  the  intent  that  the 
sheep  should  be  held  in  trust  for  the  seller.  Ordinarily  the 
omission  to  execute  some  written  evidence  of  the  sale  of  sev- 
eral thousand  sheep  might  properly  be  regarded  as  an  unusual, 
and  perhaps  suspicious,  circumstance.     But  neither  the  bill  of 
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sale,'  nor  the  so-called  list  of  separate  property  of  Mrs.  Kent, 
was  admissible  by  virtue  of  any  provision  contained  in  section 
1432  of  the  Fifth  Division  of  the  Compiled  Statutes  of  1887. 
Section  1439  of  the  same  division  (being  part  of  an  act  approved 
March,  3,  1887)  by  implication  repealed  that  part  of  Sec.  1432, 
mipra^  requiring  a  list  to  be  recorded  in  the  oflSce  of  the  regis- 
ter of  deeds.  {Kelly  V.  Jefries,  13  Mont.  170,  32  Pac.  753; 
Lambrecht  v.  Patten,  15  Mont.  260,  38  Pac.  1063.) 

5.  While  testifying  in  his  own  behalf,  the  defendant 
Thomas  Kent  was  asked  the  following  question:  *'Did  you 
transfer  these  sheep  with  the  intention  of  defrauding  any 
creditor?"  The  answer  to  this  question  was:  ''I  did  not." 
On  motion  of  the  plaintiffs,  the  question  was  stricken  out,  as 
a  conclusion  of  the  witness.  A  like  question  was  put  to  Mary 
Kent,  and  objected  to  as  incompetent  because  a  conclusion, 
which  objection  the  court  sustained.  These  questions  were 
proper,  for  whenever,  in  an  action  like  the  case  at  bar,  the 
actual  or  personal  intent  becomes  a  material  inquiry,  the  seller 
or  the  purchaser  may  testify  that  he  did  or  did  not  have  a 
fraudulent  intent.  The  cases  announcing  this  doctrine  are 
many;  indeed,  the  admissibility  of  such  evidence  is  almost 
universally  conceded. 

6.  The  defendant  Thomas  Kent  testified  that  at  the  time 
the  sale  was  made  he  was  not  indebted  to  the  plaintiffs.  The 
defendants  insist  that  the  court  excluded  this  evidence;  but  it 
is  impossible  to  determine  from  the  transcript  whether  or  not 
the  contention  of  the  defendants  is  well  founded.  If  the  court 
struck  out  the  evidence  or  disregarded  it,  as  irrelevant,  error 
was  committed,  for  the  defendants  had  the  right  to  show  that 
at  the  time  of  the  sale  Thomas  Kent  was  neither  indebted,  nor 
anticipated  becoming  indebted  or  otherwise  liable,  to  the  plain- 
tiffs. We  observe,  in  passing,  that  it  does  not  appear  that 
there  was  a  debt  or  liability  on  the  3d  day  of  January,  1893, 
when  the  sale  was  made,  or  at  any  time  before  the  17th  day 
of  February,  1894,  when  the  judgment  was  rendered.  The 
rejection  of  Kent's  statement  that  he  did  not  owe  the  amount 
of  the  judgment  was  proper,  for  the  reason  that  in  the  absence 
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of  evidence  tending  to  show  fraud,  accident,  mistake  or  satis- 
faction, the  judgment  was  conclusive  evidence  of  his  liability. 

7.  To  a  witness  for  the  defendants  was  put  the  following 
question  upon  direct  examination:  ''What  is  the  general  repu- 
tation throughout  that  neighborhood  as  to  her  [Mary  Kent] 
being  the  owner  of  sheep  and  property  running  on  the 
Crow  Indian  reservation  and  other  places?"  The  question  was 
ruled  out  as  incompetent.  In  this  there  was  no  error.  The 
question  was  too  general;  it  was  not  confined  to  the  sheep  in 
controversy.  Furthermore,  the  question  seems  to  have  been 
propounded  for  the  purpose  of  eliciting  hearsay  testimony, 
which,  if  received,  would  have  been  immaterial.  We  are 
unable  to  perceive  in  what  way  evidence  showing  that  Mary 
Kent  was  generally  reputed  to  be  the  owner  of  sheep  pur- 
chased by  her  could. have  served  to  show  good  faith  towards 
creditors.  The  inquiry  seems  to  have  been  into  a  collateral 
matter.  In  Griswold  v.  Boley^  1  Mont.  545,  which  is  cited 
by  the  defendants  in  support  of  their  contention  that  evidence 
of  such  general  reputation  is  competent  and  relevant,  it 
appeared  that  the  plaintiff  had  allowed  her  husband  to  control 
the  property,  to  call  it  his  own,  and  to  exercise  acts  of  owner- 
ship over  it,  with  her  consent,  whereby  the  defendant  sup- 
posed, and  had  a  right  to  suppose,  that  the  husband  was  the 
owner.  The  court  said  that,  for  the  purpose  of  rebutting  the 
allegation  and  proof  as  to  fraud  and  conspiracy  by  the  plain- 
tiff and  her  husband,  it  was  competent  for  her  to  show  that 
it  was  generally  known  in  the  neighborhood  that  the  property 
belonged  to  her,  and  was  competent,  also,  for  the  reason  that 
it  tended  to  show  that  the  defendant  had  not  been  fraudulently 
deceived  as  to  the  ownership  of  the  property.  In  so  far  as  the 
views  expressed  on  this  subject  in  the  Griswold  case  may  be 
deemed  pertinent  to  the  facts  in  this  action,  we  are  of  the 
opinion  that  the  rule  of  evidence  there  laid  down  is  incorrect, 
and  must  be  disapproved. 

8.  The  assertion  is  repeatedly  made  in  the  brief  of  the 
defendants  that  the  questions  of  fact  should  have  been  submit- 
ted to  the  jury,  and  determined  by  them,  and  not  by  the  court. 
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The  remedy  sought  in  the  case  at  bar  is  purely  equitable,  and 
therefore  the  court,  sitting  as  a  chancellor,  must  determine  the 
issues  for  itself,  and  may  direct  a  verdict,  (if  there  be  a  jury,) 
even  though  the  evidence  be  conflicting.  (Sanford  v.  Gates, 
21  Mont.  277,  63  Pac.  749;  Power  v.  Lenoir,  22  Mont.  169, 
56  Pac.  106.)  Technically  correct  practice  is  not  followed 
when,  in  such  a  case  as  the  one  at  bar,  the  court  directs  a  ver- 
dict; strictly  proper  practice  requires  the  court  to  take  the 
matter  entirely  from  the  jury  and  decide  the  cause  itself;  the 
same  result  is,  however,  substantially  accomplished  by  the 
course  pursued  in  this  case.  Section  23  of  Article  III  of  the 
constitution  of  Montana  ordains  that  the  right  of  trial  by  jury 
shall  be  secured  to  all  and  remain  inviolate;  but  this  means 
nothing  more  than  that  the  right  of  trial  by  jury  as  it.  existed 
when  the  constitution  was  adopted  shall  remain  inviolate  and 
be  secured  to  all.  The  section  does  not  enlarge  the  right  to 
jury  trial,  nor  does  it  extend  that  right  to  suits  which  were 
within  the  exclusive  jurisdiction  of  chancery  at  the  time  the 
constitution  became  the  organic  law  of  Montana.  Such  an 
action  as  the  one  at  bar  was  then,  and  ever  has  been,  cogniz- 
able upon  the  equity  side,  and  upon  the  equity  side  only,  of 
the  court. 

9.  Subdivision  4  of  section  42  of  the  First  Division  of  the 
Compiled  Statutes  of  1887  provides  that  <'an  action  for  relief 
on  the  ground  of  fraud  or  mistake  (the  cause  of  action  in  such 
case  not  to  be  deemed  to  have  accrued  until  the  discovery  by 
the  aggrieved  party  of  the  facts  constituting  fraud  or  mistake) 
shall  be  commenced  within  two  years. ' '  The  present  action  is 
one  based  upon  an  alleged  fraud  against  creditors;  its  purpose 
is  to  annul  a  sale  because  of  such  fraud;  the  right  of  action  did 
not  accrue,  that  is  to  say,  the  cause  of  action  did  not  arise, 
until,  (at  the  least,)  the  plaintiflfs  had  recovered  judgment 
against  Thomas  Kent,  for  before  that  time  they  were,  (in  the 
absence  of  a  lien  acquired  by  attachment)  mere  general  cred- 
itors. {Brown  v.  Campbell,  100  Cal.  635,  35  Pac.  433;  F^a- 
very.  Ilaviland,  142  N.  Y.  534,  37  N.  E.  641.)  The  judg- 
ment against  Thomas  Kent  was  rendered  on  the  17th  day  of 


Digitized  by 


Google 


280  Finch  ^.  Kent.  [JuneT.'OO 

February,  1894,  and  this  action  was  commenced  during  the 
following  year.  It  is  plain,  therefore,  that  the  remedy  is  not 
barred  by  statute. 

We  have  now  considered  all  the  errors  assigned  which  are 
worthy  of  attention,  with  the  exception  of  the  specification 
that  the  evidence  is  insufficient  to  justify  the  decision  of  the 
court.  As  the  judgment  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial,  it  is  deemed  proper  to  reserve  any 
expression  of  opinion  upon  the  specification  last  referred  to. 

The  transcript  is  so  disfigured  with  erasures,  corrections, 
and  interlineations,  and  is  so  deficient  in  punctuation  marks 
and  neatness,  as  to  be  in  parts  scarcely  legible;  it  is  occasion- 
ally unintelligible.  Such  a  transcript  should  not  have  been 
filed.  The  brief  of  the  defendants,  although  it  specifies  the 
errors  relied  upon,  is  not  to  be  approved  in  respect  of  the 
manner  of  argument.  Instead  of  setting  out  separately  and 
distinctly  the  arguments  applicable  to  the  different  points,  the 
brief  commingles  all  propositions  relied  upon  for  a  reversal 
into  one  rambling  discussion,  out  of  which  it  has  been  impos- 
sible to  extract  the  reasons  urged  in  support  of  any  one  pro- 
position without  much  labor,  rendered  necessary  by  the  slov- 
enly arrangement  mentioned.  Attention  is  called  to  these  mat- 
ters, so  that  more  care  may  be  observed  and  a  greater  degree 
of  diligence  exercised  by  those  whose  duty  it  shall  be  to  pre- 
pare transcripts  and  briefs. 

The  order  denying  a  new  trial  and  the  judgment  are  reversed, 
and  the  cause  is  remanded. 

Re\)er%ed  and  remanded. 
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STATE,  Respondent  v.  MAHONEY,   Appellant. 

[No.    1618] 
[Submitted  June  18,  1900.    Decided  July  2, 1900.] 

Bape — bidictment — Duplicity — Failure  to  Demur —  Waiver — 
Failure  to  Object  Below — Effect  on  Appeal — Female  Under 
16 — Allegation  of  Violence — Surplusagt — Proof  not  Neces- 
sary —  Instructions  Advising  Acquittal  —  Evidence  of 
Female'' s  Age — Pr&per  Refusal — Letter  Urging  Prosecu- 
trix^s  Silence — Defendant'* s  llandwritivg — taundation  for 
Admission — Relevancy — Instructions — Comments  on  Vf eight 
of  Evidence — Substance  Already  Given — Proper  Refusal, 

1.  Penal  Ck>de  Section  460,  deUnes  '*rape"  as  *'an  act  of  sexual  intercour:ie  accom- 
pli>l)ed  witli  a  female  not  ttie  wife  of  tlie  perpetrator.  •  •  *  •  (i)  where  tlie  fe- 
male Is  under  the  age  of  16  years  *  ♦  *  •;  (8)  where  she  resists.  l)ut  her  resistance 
is  oTercome  by  Tiolence  or  lorce  *  •  •  *  ."  Section  1922  mal<es  cliarging  more 
tlian  one  offense  in  an  Indictment  a  ground  of  demurrer;  and  sections  1930,  2200,  and 
2820  proYide  that  a  failure  to  demur  shall  waive  demurrable  defects  appearing  on 
the  face  of  the  ludictioenc.  Defendant  was  charged  with  carnally  iuiowing  a  female 
of  the  age  of  15  years,  violently  and  against  her  wlil.  Held,  that  the  objection  that 
the  inidctment  charged  two  oifenses  was  waived  by  a  failure  to  dt^mur. 

2.  Where  defendant's  objection  tliat  an  indictment  is  bad,  as  charging  more  than  one 
offense,  under  Penal  Code,  Section  1922.  subd.  3,  making  such  duplicity  ground 
for  demurrer,  is  not  taken  in  tiie  trial  court,  it  will  not  be  considered  for  the  flrst 
tifne  on  an  appeal. 

8.  Where  an  indictment  in  a  rape  case  cliarges  d<}fQndanc  with  carnal  knowledge  of  a 
female  under  16,  Yiolentiy,  and  against  her  will,  and  there  is  ample  evidence  that 
tlie  female  was  imder  16,  it  is  not  Incumbent  on  the  state,  to  also  prove  that  siie  re- 
sisted defendant's  assault,  and  that  he  violently  overcame  her  resistance,  even 
though  it  has  been  so  alleged. 

4.  Penal  Code,iec.  2096  autltorlzes  the  trial  court,  when  it  deems  the  evidence  insufflclent 
to  warrant  a  conviction,  to  advise  the  jury  to  acquit,  the  jury  not  being  bound  to  do 
so.  Oefend;int  was  charged  with  having  had  carnal  knowledge  of  a  female  under  16 
Tioleotly,  and  against  lier  will,  and  there  was  ample  evidence  that  she  was  under  16, 
though  the  evidence  of  her  resistance  was  weak.  Htld,  that  the  Instruction  author- 
ized by  the  Code  was  properly  refused  tlie  crime  being  complete,  without  the  el- 
ement of  violently  overcoming  the  female's  resistance. 

6.  Where  defendant  in  jail  on  a  charge  of  rape,  sends  a  note  to  tlie  prosecutrix,  also 
detained  as  a  witness,  in  which  he  urges  her  to  deny  everything,  not  to  sign  or  say 
an>tliing,  and  remember  her  promise,  and  she  testities  on  the  trial  that  the  promise 
referred  to  was  that  she  would  tell  nothing  concerning  the  sexual  intercourse  be- 
tween them,  the  note  is  relevant,  and  properly  admitted  in  evidence  against  defen- 
dant. 

6.  Where  a  prosecutrix  in  a  rape  case  receives  a  note  urging  her  to  deny  everything, 
not  to  sign  or  say  anything,  and  to  remember  her  promise,  and  promising  that  "we" 
will  be  happy  yet,  and  she  testlfles  that  she  has  seen  the  defendant's  handwriting, 
and  thinks  the  note  is  in  his  handwriting,  though  unable  to  swear  positively  tliatit 
is  sn,  such  testimony  is  a  sufhelent  foundation  for  the  reception  of  tlie  note  in  ev- 
idence against  the  defendant. 
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7.  Where  instructions  requested  by  defendant  contain  comments  on  the  weight  of  the 
testimony,  and  directions  and  adyice  as  to  Inferences  of  fact  to  be  drawn  from  the 
eyidence,  huch  instructions  are  properly  refused. 

8.  Where  instructions  requested  by  defendant  haye  already  been  glyen  in  substance, 
it  Is  not  error  to  refuse  his  request. 

Appeal  from  District  Courts  Silver  Boxo  County;  William 
Clancy^   Judge. 

Edward  Mahoney  was  convicted  of  rape  and  he  appeals. 
Affirmed. 

Mr.  M.  J,  Cavanaugh,  for  Appellant. 

There  were  really  two  crimes  charged  in  the  information. 
Section  450  Criminal  Code  of  the  State  defines  Rape — to  be — 
**an  act  of  sexual  intercourse  under  either  of  the  following 
circumstances:  Where  the  female  is  under  the  age  of  six- 
teen years.  Where  she  resists,  but  her  resistance  is  over- 
come by  force  or  violence. "  When  the  prosecutrix  under- 
took to  prove  a  rape  under  the  3d  and  subsequent  subdivis- 
ions of  the  Statute,  her  age  became  immaterial,  and  the  al- 
legation of  the  age  of  non-consent  was  surplusage.  If  the 
prosecution  wished  to  rely  upon  the  age  of  non-consent,  they 
should  have  charged  such  crime  under  another  count.  {Greer 
V.  State,  19  Am.  Rep.  709  and  cases  cited.)  The  evidence 
was  all  directed  to  the  proof  of  a  crime  under  the  3d  and 
subsequent  subdivisions  of  Section  450.  The  female  testified 
she  was  forced  on  the  10th  day  of  January,  1897.  She  made 
no  complaint  until  July,  1898.  This  delay  was  unaccounted 
for.  Delay  when  unaccounted  for  throws  suspicion  upon 
plaintiff's  case.  {Iliggins  v.  People^  58  N.  Y.  377;  Top- 
dank  V.  State,  40  Tex.  106;  Millitt  v.  People,  42  Mich. 
262;  People  v.  O' Sullivan.  58  Am.  Rep.  536; 
State  V.  Patrick^  107  Mo.  147.)  The  testimony  of  the 
prosecutrix  was  uncorroborated  as  to  the  crime  charged  and 
sought  to  be  proved.  {State  v.  Patrick,  107  Mo.  147.) 
If  the  prosecutrix  remains  friendly  with  the  accused,  the 
facts  raise  a  strong  presumption  of  innocence  on  the  part  of 
the  accused.      {Barney  v.  People,    22   Hi.    160.)     The   same 
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presamption  arises  where  there  is  no  injury  to  the  clothing  or 
person  of  the  prosecutrix,  and  she  conceal  the  wrong  for  sev- 
eral days.  [States.  Cro88^  79  Am.  Dec.  519.)  Where  the 
defendant  denies  the  rape,  the  prosecutrix  should  be  corrob- 
orated. [Mathews  y.  State^  19  Neb.  330;  Oazley  y,  State^ 
17  Tex.  App.  267;  Hall  v.  People,  47  Mich.  636.)  In 
this  case,  as  late  as  December,  1897,  the  prosecutrix  denied 
ever  having  had  intercourse  with  defendant. 

It  was  error  in  the  trial  court  to  admit  the  note  alleged  to 
have  been  written  while  in  jail  to  prosecutrix,  in  evidence. 
It  was  immaterial  for  any  purpose.  It  was  written  more 
than  18  months  after  the  time  referredHo  in  the  information, 
and  more  than  one  year  after  the  prosecutrix  became  of  the 
age  of  consent,  and  in  no  way  referred  to  any  time  or  act  be- 
fore she  was  sixteen,  and  could  in  no  way"  tend  to  prove  the 
sabstantiative  fact  in  the  case,  to- wit:  the  rape  alleged  to  be 
committed  on  the  10th  of  January,  1897.  It  was  in  no  way 
corroborative  of  any  testimony  material  to  such  issue.  ( Com- 
monweaith  v.  Holmes,  34  Am.  Rep.  223.)  It  was  error  for 
the  court  to  refuse  the  instruction  set  out  in  Specification  No. 
3,  Errors  of  Law  in  this  brief.  This  instruction  was  a  cor- 
rect statement  of  law  applicable  to  the  facts  in  this  case. 
(See  Higgins  v.  People^  68  N.  Y.  377.)  The  court  erred  in 
refusing  to  give  the  instruction  set  out  in  Specification  No.  4 
of  this  brief.  In  the  case  of  (People  v;  Benson,  cited  in  %b 
Am.  Dec.  606,)  Judge  Murray  says  '*From  the  days  of 
Lord  Hale  down  to  the  present  time  no  case  has  ever  gone  to 
the  jury  upon  the  sole  testimony  of  the  prosecutrix  unsub- 
stantiated by  facts  and  circumstances  corroborating  it,  with- 
out the  court  warning:  them  of  the  danorer  of  a  conviction  on 
such  testimony."  {People  y.  Benson,  6  Cal.  221;  Nevan 
V.  People^  12  Am.  Rep.  283;  People  v.  Argada,  61  Cal. 
371.)  If  a  person  can  be  convicted  on  the  testimony  in  this 
case,  no  one  can  protect  himself  from  conviction,  where  a  de- 
signing female  through  malice,  jealousy,  or  other  motive, 
cares  to  make  the  charge,  and  attempts  to  prove  it  upon  the 
witness  stand  by  an  unsupported,  contradictory  and   improb- 
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able  story,  such  as  the  record  shows  the  story  of  the  pros- 
ecutrix to  be  in  this  cause.  {State  v.  Mc  William,  20  Mont. 
52u;  0' Boyle  y.  State,  75  N.  W.  Rep.  989;  Tway  v. 
State,  50  Pac.  188;  Kinnon  v.  State,  42  S.  W.  Rep.  376; 
Ship  V.  State,  46  S.  N.  Rep.  909;  People  v.  Bemon,  65 
Am.  Dec.  506;  Bohlman  v.  State,  74  N.  \V.  Rep.  343; 
People  V.  Tarbox,  46  Pac.  896;  Curley  v.  Territory,  42 
Pac.  963;  Price  v.  State,  53  S.  W.  988;  State  v.  Mitchell, 
38  Pac.  810;  Thmnpson  v.  5/fa^^,  26  S.  W.  987;  ^^a^  v. 
Connolly,  59  N.  W.  479;  Richards  v.  >5^a^<?,  63  N.  W.  1027; 
Statex,  Ca8sidy,52  N.  W.  1;  lieahv.  State,  17  S.  W.  951; 
State  V.  Patrick,  17  S.  W.  6^6;  3fonroe  w  State,  13  So. 
Rep.  884. 

J/ir.   C.  i?.  yolan^  Attorney  General,  for  the  State. 

MR,  JUSTICE  PiaOTT  delivered  the  opinion  of  the   court 

Edward  Mahoney,  convicted  of  the  crime  of  rape,  appeals 
from  the  judgment  of  conviction,  and  an  order  denying  his 
motion  for  a  new  trial. 

1.  The  information  charges  that  the  defendant,  on  or  about 
the  10th  day  of  January,  1897,  and  before  the  tiling  of  the 
information  "did  willfully  and  unlawfully  and  feloniously 
and  violently,  in  and  upon  one  Nellie  Corbitt,  a  female  then 
and  there  under  the  age  of  sixteen  years,  to  wit,  of  the  age 
of  fifteen  years,  the  said  Nellie  Corbitt  not  being  the  wife  of 
the  said  defendant,  Edward  Mahoney,  make  an  assault,  and 
her,  the  said  Nellie  Corbitt,  then  and  there,  violently  and 
against  her  will,  feloniously  did  ravish  and  carnally  know.'' 
As  defined  by  section  450  of  the  Penal  Code,  ''rape  is  an  act 
of  sexual  intercourse  accomplished  with  a  female  not  the 
wife  of  the  perpetrator,  under  either  of  the  following  cir- 
cumstances: (1)  Where  the  female  is  under  the  age  of  sixteen 
years  *  *  *  (3)\Vhereshe  resists,  but  her  resistance  isover 
come  by  violence  or  force.  *  *  *"  The  first  point  argued 
by  the  defendant  is  that  the  information  charges  two  offenses 
and  is  therefore  violative  of  that  part  of  section  J  836,  of  the 
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Penal  Code,  which  declares  that  the  information  must  charge 
but  one  offense.  The  only  method  by  which  the  supposed 
fault  now  urged  can  be  taken  advantage  of  is  by  a  demurrer 
interposed  under  subdivision  3  of  section  1922,  of  the  Penal 
Code.  The  failure  so  to  demur  is  a  waiver  of  the  objection. 
(Sections  1930,  2200,  2320,  of  the  Penal  Code.)  Again,  if 
the  offense  be  single,  the  question  of  whether  it  should  have 
been  set  forth  in  different  forms  under  separate  counts  was 
not  raised  in  the  trial  court,  and  is  therefore  not  considered 
here.  Any  objection  to  the  inclusion  in  one  count  of  the 
statement  of  different  forms  of  the  same  offense  must  be  made 
in  the  district  court,  and  before  plea. 

2.  The  defendant  next  insists  that  the  evidenca  was  wholly 
insufficient  to  support  the  verdict.  After  a  careful  reading 
of  the  'transcript,  we  are  satisfied  that  the  evidence  was 
sufficient  to  justify  the  verdict.  One  of  the  suggestions 
made  by  counsel  for  the  defendant  is  that,  since  the  informa- 
tion charges  the  defendant  with  ravisding  the  prosecutrix 
violently  and  against  her  will,  it  was  incumbent  upon  the  state 
to  prove  that  her  resistance  was  overcome  by  force  or  violence 
even  if  she  was  under  the  age  of  consent  when  the  defendant 
copulated  with  her.  Such  is  not  the  law.  A  woman  under 
the  age  of  16  years  is  not  in  Montana  capable  of  giving  con- 
sent to  sexual  intercourse.  Her  submission  or  want  of  re- 
sistance is  not,  and  cannot  be  consent.  She  is  incapable  of 
forming  a  criminal  intent  to  commit  the  act,  and  hence,  in  le- 
gal contemplation,  is  not  an  accomplice  to  her  own  violation. 
If  the  prosecutrix  was  under  the  age  of  16  years  when  the 
defendant  carnally  knew  her,  the  defendant  is  guilty. 
Whether  she  submitted  with  or  without  resistance,  or  even 
solicited  his  embraces,  is  immaterial,  except,  perhaps,  as 
bearing  upon  the  extent  of  the  punishment  to  be  imposed, 
and  the  allegation  that  the  act  was  done  violently 
and  against  her  will,  not  being  descriptive  may 
be  rejected  as  surplusage.  But,  if  she  was  sixteen  years 
of  age  or  over,  the  allegation  that  the  act  of  sexual 
commerce  was   perpetrated  by  violence  and  against  her  will. 
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(or  some  like  averment)  is  essential,  and  must  be  proved. 
In  the  case  at  bar  the  evidence  tending  to  show  resistance  by 
the  prosecutrix  was  weak.  There  was,  however,  ample  ev- 
idence showing  that  she  was  under  the  age  of  16  at  the  time 
the  defendant  accomplished  the  act  of  sexual  intercourse 
with  her. 

The  defendant  requested  the  court  to  give  the  following 
instruction:  <<You  are  further  instructed  that  in  the  opinion 
of  the  court  the  evidence  in  this  case  is  insufficient  to  warrant 
a  verdict  of  guilty,  and  you  are  are  therefore  advised  to  ren- 
der a  verdict  of  not  guilty,  but  this  instruction  is  not  binding 
upon  you,  and  you  may  notwithstanding  this  instruction  find 
the  defendant  guilty  as  charged."  Error  is  assigned  upon 
the  action  of  the  court  in  refusing  the  request.  Section  2096 
of  the  Penal  Code  provides  that  '  *if  at  any  time  af tei'  the  ev- 
idence on  either  side  is  closed,  the  court  deems  it  insufficient 
to  warrant  a  conviction,  it  may  advise  the  jury  to  acquit  the 
defendant.  But  the  jury  is  not  bound  by  the  advice."  This 
section  is  applicable  to  those  cases  only  in  which  the  trial 
court  deems  the  evidence,  although  tending  to  prove  every 
element  necessary  to  constitute  the  crime  charged,  insufficient 
in  weight  to  warrant  a  conviction.  The  interpretation  of  this 
section  in  State  v.  Welch^  22  Mont.  92,  65  Pac.  927  and  in 
State  V.  Fislter^  23  Mont.,  at  page  555,  59  Pac,  at  page  923 
is  approved.  There  was,  therefore,  no  error  committed  in  re- 
fusing to  instruct  the  jury  as  prayed. 

3.  While  the  defendant  was  confined  in  the  jail  upon  the 
charge  of  rape,  and  while  the  prosecutrix,  Corbitt,  was  also 
held  in  the  same  jail  as  a  witness,  the  defendant  secretly  con- 
veyed to  the  prosecutrix  a  letter  in  which  he  advised  her  to 
'<deny  everything,"  and  saying:  *'if  you  are  taken  down  on 
Jack  Rand's  case,  you  say  nothing.  *  *  *  We  will  be  happy 
together  yet.  The  world  is  against  us.  I  have  got  no  home, 
and  you  have  got  none,  but  we  will  have  one,  and  if  you  stay 
true  to  your  promise  we  need  not  fear.  Be  careful  not  to 
sign  anything,  or  say  anything.  Give  your  note  to  Ikiith. 
She   will   send   it.     Write  on  the  back  of  this.     Remember 
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your  promise."  The  promise  made  to  the  defendant,  if  the 
prosecutrix  is  to  be  believed,  was  that  she  would  tell  nothing 
concerning  the  sexual  intercourse  which  had  taken  place  be- 
tween them.  She  also  testified  that  she  had  seen  other  writ- 
ings of  the  defendant,  and  that,  while  not  willing  to 
swear  that  the  note  was  written  by  him,  she  thought  it  was 
in  his  handwriting.  To  the  reception  of  the  note  or  letter  in 
evidence,  the  defendant  objected  on  the  ground  that  it  was  ir- 
relevant and  immaterial,  and  did  not  relate  to  any  of  the  is- 
sues of  the  case;  and  further,  because  there  was  no  evidence 
to  show  that  it  was  in  the  defendant's  handwriting,  or  that  he 
ever  sent  it  to  the  witness.  The  grounds  urged  were  man- 
ifestly untenable,  and  the  note  was  properly  admitted. 

4.  Many  specifications  of  error  are  based  upon  the  refusal  of 
the  court  to  give  instructions  prayed  by  the  defendant.  Most 
of  the  prayers  contain  comments  upon  the  weight  of  the  ev- 
idence, and  directions  or  advice  from  the  court  in  respect  of 
the  inferences  of  fact  to  be  drawn  by  the  jury  from  the  ev- 
idence; hence  such  requests  were  properly  refused.  The  re- 
quests for  instructions  which  were  free  from  these  vices  were, 
in  substance,  given  in  the  charge  of  the  court. 

Finding  in  the  Record  no  error  prejudicial  to  the  defend- 
ant of  which  he  complains,  the  judgment  and  the  order  deny- 
ing a  new  trial  are  afiSrmed. 

Affirmed. 


32  3\8. 


PEMN,  ET  AL.,  Appellants  v.  OLDHAUBER,  Respondent,      --^x-^x 

[No.  1216  ] 
[Submitted  June  15.  1 90 J.    Decided  July  2,  1900.] 

Hfining  Claim, — Annual  Representation  Work — Customs  of  Mi- 
ners—  Validity — Appeal  and  Error. 

1.  Bey.St.  U.S.  Section  2824.  proTldes  that  the  miners  in  each  mining  district  may 
make  regulations,  not  in  conflict  with  the  laws  of  the  United  States,  goyerning  the 
amount  of  work  necessary  to  hold  possession  of  a  mining  claim,  proTlded  that  no 
less  than  $100  worth  of  labor  shall  be  performed  or  improvements  made  on  each 
claim  during  each  year.  Htld,  that  a  custom  among  miners  in  a  certain  district 
tbat  20  days'  labor  shall  constitute  $100  worth  of  work  Is  in  conflict  with  this  section, 
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aod  therefore  void,  for  the  test  la  not  tlie  number  of  day's  work  performed,  but 
the  worth  or  reasoDable  vaUie  of  the  labor  performed  or  improyements  made. 
2.  M  here,  in  an  action  of  ejectment  for  the  recovery  of  a  mining  claim,  the  eTidence  of 
plaintiff's  complianne  with  the  law  as  to  doing  the  required  amount  of  assessment 
work  Is  conflicting,  the  Judgment  of  the  trial  court  In  refusing  a  new  trial  will  be 
affirmed. 

Appeal yrom  District  Courts  Deer  Lodge  County;  Theo, 
Brantiy^    Judge, 

Ejectment  by  G.  W.  Penn,  and  others  against  Claus  Old- 
bauber.  From  a  judgment  in  favor  of  defendant,  and  from 
an  order  denying  a  motion  for  a  new  trial,  plaintiffs  appeal. 
AflBrmed. 

Statement  of  the  Case.    • 

This  action  is  a  suit  in  ejectment  brought  by  plaintiffs 
against  defendant  to  recover  possession  of  a  quartz  lode  min- 
ing claim,  known  as  the  **Blue  Bell,"  situated  in  an  unorgan- 
ized mining  district  in  Deer  Lodge  county.  In  his  answer  the 
defendant  denied  the  ownership  and  right  of  possession  of  the 
plaintiffs  to  the  premises  described  in  the  complaint,  and  as  a 
further  and  separate  defense,  alleged  that  neither  the  plaint- 
iffs, or  either  of  them,  nor  any  one  in  their  behalf,  performed 
$10T)  worth  of  development  or  representation  work,  or  any 
work  at  all,  upon  said  Blue  Bell  quartz  lode  claim,  or  upon 
any  part  thereof,  during  or  for  the  year  1895  and  therefore,  if 
said  plaintiffs,  or  either  of  them,  ever  had  any  right,  title,  or 
interest  in  or  to  said  quartz  location,  that  they  have  for- 
feited the  same. 

The  case  was  tried  to  the  court  without  a  jury,  by  stipula- 
tion of  counsel  in  words  as  follows:  *'In  the  above  cause  it 
is  hereby  stipulated  and  agreed  that  the  only  issue  to  be  tried 
or  on  which  testimony  shall  be  introduced,  is:  Did  the  own- 
ers of  the  said  Blue  Bell  quartz  lode  mining  claim,  mentioned 
in  said  complaint,  do  or  cause  to  be  done  $100  worth  of  work 
and  labor  and  improvements  on  said  claim  during  the  year 
1895? — and,  if  the  jury  or  court  shall  answer  this  question  in 
the  affirmative,  that  the  plaintiffs  shall  have  judgment  for 
said  mining  ground  and  costs.     But,    if   they   or   the    court 
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shall  answer  in  the  negative,  then  the  defendant  shall  have 
judgment  in  his  favor.  It  is  agreed  that  all  other  facts  ne- 
cessary to  entitle  either  party  to  recover  shall  be  taken  as 
proved;  either  the  plaintiff  or  defendant  to  have  the  right  of 
appeal  to  the  supreme  court.  Dated  the  29th  day  of  March, 
1897."  Upon  the  single  question  stated  in  the  stipulation, 
evidence  was  introduced  by  plaintiffs  and  defendant;  and  up- 
on this  evidence  the  court  below  found  <  'that  the  plaintiffs 
had  not  performed  one  hundred  dollars  worth  of  work  during 
the  year  1895,  and  that  therefore  the  ground  included  within 
the  Blue  Bell  location  became  vacant  and  subject  to  reloca- 
tion." The  court  further  held  that  testimony  concerning 
the  rules  and  customs  in  the  district  in  which  the  property  in 
dispute  was  situated,  as  to  the  number  of  day's  work  that 
constituted  $100  worth  of  work,  was  inadmissible.  From  a 
judgment  in  favor  of  defendant,  and  from  an  order  denying  a 
motion  for  a  new  trial,  plaintiff's  appeal. 

Mr.  James  W.  ForhiSy  and  Mr.  Charles  M.    Parr^  for  Ap- 
pellants. 

Messrs  Rodgers  and  Rodgers^  for  Respondent. 

MR.  JUSTICE  WORD,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

In  the  progress  of  the  trial  certain  of  plaintiffs'  witnesses 
were  each  asked,  in  substance,  the  question:  <'Do  you  know 
what  were  the  rules  and  customs  among  miners  in  that  dis- 
trict [meaning  the  district  in  which  the  Blue  Bell  lode  was 
situated]  as  to  the  number  of  day's  work  that  constituted  a 
hundred  dollars  worth  of  work?"  The  answer  in  each  in- 
stance was,  substantially:  '«Yes;  twenty  days'  work."  To 
this  question,  whenever  asked,  the  defendant's  counsel  ob- 
jected on  the  ground  that  the  same  was  incompetent,  irrel- 
evant, and  immaterial,  for  the  reason  that  the  rules  and  cus- 
toms as  to  the  number  of  day's  work  that*  constituted  $100 
worth  of  work  is  not  the  standard  by  which  the  value  of  the 
work  done  upon  a  mining  claim  should    be    measured.     The 
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court  admitted  this  evidence  subject  to  defendant's  objection, 
but  afterwards  excluded  it  from  consideration  on  the  ground 
that  it  was  incompetent.  This  ruling  of  the  court  is  the  only 
error  assigned  by  appellants,  and  upon  which  they  ask  a  re- 
versal of  the  case. 

The  appellants  contend  that  in  the  year  1895  there  was  in 
existence  in  the  district  in  which  the  property  in  controversy 
is  situated  a  custom  to  the  effect  that  20  days'  work  per- 
formed upon  a  claim  satisfied  the  requirements  of  section 
2324,  Rev.  St.  U.  S.,  as  to  annual  work,  and  that  evidenoe 
of  such  custom  was  admissible  under  section  1321  of  the  Code 
of  Civil  Procedure  (Statutes  of  Montana.) 

Section  2324,  Rev.  St.  U.  S.,  among  other  things,  pro- 
vides that  <<the  miners  of  each  mining  district  may  make 
regulations  not  in  conflict  with  the  laws  of  the  United  States, 
or  with  the  laws  of  the  state  or  territory  in  which  the  dis- 
trict is  situated,  governing  the  location,  manner  of  recording 
amount  of  work  necessary  to  hold  possession  of  a  mining 
claim,  subject  to  the  following  requirements:  *  *  *  On  each 
claim  located  after  the  10th  day  of  May,  eighteen  hundred 
and  seventy-two,  and  until  a  patent  has  been  issued,  therefor, 
not  less  than  one  hundred  dollars  worth  of  labor  shall  be 
performed  or  improvements  made  during  each  year:"  And 
said  section  further  provides  that,  upon  a  failure  to 
comply  with  this  condition,  the  claim  or  mine  upon  which 
such  failure  occurred,  shall  be  open  to  relocation  in  the  same 
manner  as  if  no  location  of  the  same  had  ever  been  made. 

A  rule  or  custom  like  the  one  appellants  sought  to  establish 
must  not  only  be  reasonable,  but  it  must  not  be  in  conflict 
with  the  laws  of  Congress,  or  of  the  state.  Nor  can  such  a 
custom  authorize  a  less  annual  expenditure  than  that  named 
in  the  Federal  statute.  {Sweet  v.  WM>er^  7.  Colo.  443,  4 
Pac.  762;  Jackson  v.  Rohy,  109  U.  S.  440,  3  Sup.  Ct  301, 
27  L.  Ed.  990;  Chamhers  v.  Harrington^  111  U.  S.  350,  4 
Sup.  Ct.  428,  28  L.  Ed.  462.) 

From  a  consideration  of  this  statute  of  the  United  States, 
it  appears  that,  when  the  contention  is  as  to  whether  or  not  a 
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mining  claim  has  been  represented  for  a  given  year,  the  test 
is  not  as  to  the  ftumber  of  days'  work  done  upon  it,  bat  what 
is  the  worth  or  reasonable  value  of  the  labor  performed  or 
improvements  made  thereon.  The  value  of  work  done  or 
improvements  made  is  to  be  measured,  not  in  days,  but  in 
dollars.  Such  work  or  improvements  may  add  nothing  to 
the  value  of  the  claim,  but  if,  when  completed,  said  work  or 
improvements  are  reasonably  worth  the  sum  of  one  hundred 
dollars,  then  this  requirement  of  the  statute  has  been  fulfilled. 
Such,  in  effect,  is  the  holding  of  this  court  in  Mattingly  v. 
LevrnJumy  13  Mont.  508,  35  Pac.  HI,  and  that  ruling  we 
now  approve. 

Were  the  principles  contended  for  by  appellants  to  prevail 
the  sole  question  to  be  determined  in  a  case  like  the  one  now 
under  consideration,  where  the  value  of  each  day's  work  had 
been  fixed  by  custom,  would  be:  How  many  days'  work  has 
been  done  upon  the  claim?  All  questions  as  to  the  worth  or 
reasonable  value  of  the  work  done,  or  improvements  made, 
or  of  the  good  faith  of  the  owner,  would  be  eliminated. 
Again,  under  the  provisions  of  section  2324,  Rev.  St.  .U.  S., 
we  have  a  uniform  rule  as  to  the  performance  and  as  to  the 
value  of  annual  labor.  Such  would  not  be  the  case  if  the 
customs  of  a  mining  district  as  to  the  representation  of  claims 
are  to  be  followed.  In  one  district  the  actual  value  of  tne 
work  performed  upon  a  claim  within  the  number  of  days 
fixed  by  custom  might  be  $100,  while  in  another  district, 
possibly  adjacent,  the  reasonable  value  of  the  work  done,  or 
improvements  made,  because  of  a  custom  requiring  a  less 
number  of  days  to  represent  a  claim,  might  fall  far  short  of 
the  amount  required  by  statute  to  be  expended  on  a  claim 
during  each  year.  The  actual  cost  to  the  same  owner  of  rep- 
resenting claims  in  different  districts,  even  though  the  cus- 
tom as  to  the  number  of  days'  work  required,  to  be  per- 
formed was  the  same  in  each,  might  vary,  owing  to  the 
difference  in  the  price  of  labor.  Other  instances  wherein  the 
rule  as  to  the  value  of  the  work  done  or  improvements  made 
in  representing  a  mining  claim,  if  the   customs  of  a  mining 
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district  are  to  prevail,  would  conflict  witb  that  established  by 
section  2324  of  the  Revised  Statutes  of  the  United  States, 
readily  suggest  themselves.  That  a  custom  such  as  that  ap- 
pellants sought  to  establish  does  conflict  with  said  section  2324 
is  plain.  The  ruling  of  the  court  below  excluding  the  ev- 
idence offered  by  appellants  as  to  the  rules  and  customs  of 
the  mining  district  in  which  the  claim  in  controversy  is  sit- 
uated is  approved. 

A  careful  examination  of  the  evidence  shows  a  substantial 
conflict  therein,  and  the  judgment  of  the  court  below  and  the 
order  refusing  a  new  trial  are  accordingly   affirmed. 

Affirmed, 

Mr.  Chief  Justice  Brantly  being  disqualified,  takes  no 
part  in  the  foregoing  opinion. 


fis  348        KILLHONIC,  Respondent,  v.  NUSS  et  al.,  Appellants. 

[No.      1289.] 
[Submitted  July  8. 1900.    Decided  July  3, 1900.] 

Appeal  and  Error — Designation  of  Errors — Brief— Argu- 
ment— Dismissal  of  Appeal. 

Wbere  Appellant  fails  to  file  a  brief,  or  appear  and  make  an  argument  after  he  has  re- 
celyed  notice  of  the  time  at  which  the  cause  has  been  set  down  for  argument,  be 
will  be  deemed  to  haye  abandoned  his  appeal,  and  the  Judgment  appealed  from 
will  be  affirmed,  since  It  Is  Incumbent  on  him  to  point  out  the  errors  relied  on  for  a 
reversal. 

Appeal  from  District  Courts  Missoula   County;    Frank  H^ 
"Woody ^  Judge, 

Action  by  Elnjer  Killhonic  against  Charles  A.  Nuss  and 
another.  From  a  judgment  in  favor  of  plaintiff,  defendants 
appeal.     Affirmed. 

Mr.   Wm.  M,  Bickford^  for  Appellants. 
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PER  CURIAM. — ^This  appeal  is  from  a  judgment  entered 
on  the  12th  day  of  February,  1898.  The  cause  was  on  the 
28th  day  of  May,  1900,  set  for  argument  today,  and  the  par- 
ties were  duly  notified  by  the  clerk  of  the  setting.  The  ap- 
pellants have  neither  filed  a  brief  nor  made  any  argument.  All 
they  have  done  in  this  court  is  to  lodge  the  transcript  with 
the  clerk.  It  is  incumbent  upon  the  appellants  to  point  out  in 
the  manner  provided  by  the  rules  of  practice,  the  errors  up- 
on which  they  rely  for  a  reversal;  the  failure  so  to  do  will 
operate  as  an  abandonment  of  the  appeal,  and  require  the 
affirmance  of  the  judgment.  [Adams  v.  Bankers  Life  Associ- 
ation, 13  Mont.  222,  33  Pac.  192;  State  v.  Dakin,  15  Mont. 
566,  39  Pac.  848;  Brewster  y.  Johnson,  61  Cal.  'i'ii^yEdmond' 
son  V.  Alameda  Co,,  24  Cal.  360.) 

The  judgment  is  affirmed.  Affirm^. 


HURLEY,  Appellant  v.  O'NEILL,  Respondent. 

[No.  1485.] 
[Submitted  July  2, 1900.    Decided  July  3, 1900.] 

Appeal — Notice  of  Appeal — Appeal  from  Judgment  and  from 
Order  Denying  New  Trial — Undertaking  on  Appeal- 
Abandonment — Dismissal. 

Held,  that  where  ao  appellant  served  notice  that  he  desired  to  appeal  from  a  Judg- 
ment and  an  order  denying  a  new  trial,  but  the  undertaking  referred  to  an  appeal 
from  the  Judgment  only,  the  appeal  will  be  treated  as  abandoned  as  far  as  it  relates 
to  the  order  denying  a  new  trial,  and  to  that  extent  will  be  dismissed,  irrespective  of 
the  intention  of  appellant. 

Appeal  from  District   Court,  Silver   Bow    County;   John 
Lindsay,  Judge, 

Action  by  Mary  Ann  Hurley    against    Patrick  O'Neill. 
From  a  judgment  in  favor  of  defendant,  and  an   order  over- 
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ruling  a  motion  for  a  new  trial,  plaintiff  appeals.  On  motion 
to  dismiss  the  appeal  as  to  the  order  denying  a  new  trial.  Dis- 
missed. 

Messrs  Sinclair  <&  Dygert^  for  Appellant. 
Mr.  John  N,  Kirk^  for  Respondent. 

PER  CURIAM. — Motion  to  dismiss  an  appeal  from  an  order 
denying  plaintiff's  motion  for  a  new  trial.  It  is  based  on  the 
ground  that  this  court  has  no  jurisdiction  of  the  appeal,  for 
the  reason  that  appellant  has  filed  no  undertaking  to  make  the 
appeal  effectual  under  section  1724  of  the  Code  of  Civil  Pro- 
cedure. 

It  appears  from  the  record  that  the  appellant  gave  notice 
of  appeal  both  from  the  judgment,  and  from  the  order  de- 
nying her  a  new  trial,  but  the  undertaking  filed  recites  the 
appeal  from  the  judgment  only,  and  contains  no  reference  to 
the  appeal  from  the  order.  Under  these  circumstances,  the 
only  inference  permissible  is  that  the  appeal  from  the  order 
was  abandoned.  Whether  this  was  done  intentionally  or  not, 
the  result  is  the  same;  for,  though  we  have  held  that,  upon 
an  appeal  from  a  judgment  and  an  order  denying  a  new  trial, 
only  one  undertaking  need  be  filed  (  W<Ukinis  v.  Morris^  14 
Mont.  354,  36  Pac.  452;  Bamsey  v.  Bums^  24  Mont.>234,  61 
Pac.  129,)  we  cannot  agree  that  an  undertaking  is  sufficient 
to  effectuate  the  appeal  from  the  order  where  the  undertaking 
contains  no  reference  to  an  appeal  therefrom.  The  question 
here  presented  was  decided  by  this  court  adversely  to  appel- 
lant in  Withers  v.  Kemper^  (not  reported)  *  during  the 
present  term.  See  also,  Bemiavd  v.  Beecher,  74  Cal.  617, 
16  Pac.  510;  SchurtzY.  Rorner,  81  Cal.  244,  22  Pac.  657;  Pa- 
cific  Paving  Co.  v.  Bolton^  89  Cal.  154,  26  Pac.  650;jJ9wn- 
can  V.  Times  Mirror  Co.,  109  Cal.  604,  42  Pac.  147.)  The 
motion  must  therefore  be   sustained. 

Dismissed. 


*NoTS— There  was  no  written  opinion  filed  in  WUhen  t.  Kemper;  the  order  of  dlc- 
mlssal  was  entered  June  29, 1900.-0.  7.  C. 
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STATE,  Respondent,  v.  LUCEY,  Appellant. 

[No.  1612.) 
[SubmlttedJtine 26,  1900.    DecldedJuly  16,  190a] 

OriminoL  Lam — Homicide — Emdence — Res  Gestae — Motive — 
Opinion — Evidence  —  Flight  and  Concealment ' —  False 
Statements  by  Defendant  —  Instructions  —  Practice — Iden- 
tification of  Instructions, 

1.  Where  the  state's  theory  was  that  a  homleide  was  committed  for  the  purpose  of 
robbing  deceased  of  money  which  defendant  knew  he  Intended  to  draw  from  the 
hank.  CTldence  as  to  the  amount  of  deceased's  deposit  was  admissible,  as  tending  to 
proTOthe  motlTe. 

2.  Any  evidence  that  tends  to  show  that  the  defendant  had  a  motlye  for  killing  the  de- 

ceased Is  always  relevant;  this  rule  Is  especially  applicable  to  cases  where  respon- 
sibility for  the  homicide  rests  entirely  upon  circumstantial  evidence. 
s.  Proof  of  motive  Is  not  Indispensable  to  a  conviction,  if  the  crime  Is  otherwise  clearly 
estabUshed. 

4.  Where  deceased,  depardng  from  home,  took  with  him  a  satchel,  leaving  behind  a 
packed  trunk,  testimony  as  to  the  simiUrity  of  the  laundry  marks  on  linen  cou- 
talned  in  a  satchel  found  after  his  death  and  those  on  linen  contained  in  the  trunk 
was  admissible  to  identify  the  contents  of  the  satchel  as  deceased's. 

5.  Conversation  had  between  defendant  and  deceased,  before  starting  out  on  a  Journey 

which,  according  to  the  state's  theory,  was  planned  by  defendant  to  entice  deceased 
to  his  death,  was  admissible  as  a  part  of  the  res  ysstos  notwithstanding  it  had  no 
apparent  significance. 

6.  Testimony  of  the  sheriff  that,  when  arrested,  defendant  turned  away,  **as  though  he 
was  about  to  be  devoured,"  was  admissible,  in  the  absence  of  a  specific  objection 
that  the  expression  was  vague. 

7.  As  an  exception  to  the  general  rule  excluding  opinion  evidence,  a  witness  may  be 
permitted  to  state  his  conclusion  upon  matters  with  which  he  is  especially  acquaint- 
ed, but  which  cannot  be  specifically  described. 

8.  Evidence  of  efforts  made  to  apprehend  defendant  after  the  discovery  of  a  crime  was 
admissible  to  show  defendant's  flight  and  concealment,  from  which  guilt  might  be 
Inferred. 

9.  Proof  tending  to  establish  flight  or  concealment  is  always  competent. 

10.  Where  defendant  accounted  for  his  scratched  appearance  shortly  after  deceased's 
death  by  saying  he  had  been  ejected  from  a  certain  train,  testimony  of  the  train's 
erew  that  they  were  the  only  persons  on  the  train,  and  that  no  one  had  been  put  off 
on  the  day  In  question,  was  admissible. 

11.  Evldenoe  tending  to  show  that  after  the  homicide,  defendant  gave  a  false  account  of 
himself .  is  competent,  as  such  fact  was  a  circumstance  strongly  indicative  of  his 
guilt. 

12.  Where  proper  Instructions  were  given,  distinguishing  murder  in  the  first  and  second 
degrees,  and  telling  the  Jury  to  find  the  degree,  and  there  was  no  proof  from  wbich 
manslaughter  could  be  inferred,  failure  to  Instruct  the  Jury  specifically  that  they 
might  find  defendant  guilty  of  either  degik^e  of  murder  or  manslaughter  was  not 
error. 

la.  A  party  cannot  complain  of  an  instruction  which  he  himself  requested. 
44.  Where  in  a  criminal  ease.  Indorsements  required  by  Code  of  Civil  Procedure,  Sec. 
1000,  subd.  7,  as  amended  by  Ses.  Laws  of  1887,  page  241,  providing  that  the  court 
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shall  mark  each  iDstructloD  "GiYOD,"  "Bef used,"  or  '^Modified/'  and  aU  shall  be 
filed  as  part  of  the  record,  were  not  made  at  the  time  of  the  trial,  as  the  better  prac- 
tice requires,  they  may  be  Identified  subsequently  by  an  entry  ordered  to  be  made  in 
the  minutes. 

Appeal  froni  District  Courty  Silver   Bow    County;     William 
Clancy^  Judge, 

Daniel  Lucet  was  convicted  of  murder  in  the  first  degree, 
and  be  appeals.     Affirmed. 

Statement  of  the  Case. 

On  July  1,  1899,  in  the  district  court  of  Silver  Bow  coun- 
ty, the  defendant,  Daniel  Lucey,  was  found  guilty  of  murder 
of  the  first  degree,  and  on  September  26,  thereafter  was  con- 
demned to  death.  From  the  judgment  and  an  order  denying 
him  a  new  trial,  he  has  appealed. 

The  evidence  disclosed  by  the  record  tending  to  connect 
defendant  with  the  homicide  is  entirely  circumstantial,  but  no 
contention  is  made  that  it  is  not  amply  sufficient  to  sustain 
the  finding  of  the  jury.  It  is  sought  to  reverse  the  judgment 
and  order  appealed  from  upon  alleged  errors  in  rulings  by 
the  trial  court  upon  questions  arising  upon  the  admissibility 
of  certain  evidence,  and  in  a  failure  to  properly  instruct  the 
jury  upon  the  law  applicable  to  the   case. 

The  story  of  the  crime,  as  shown  by  the  evidence,  is  the 
following:  On  September  2,  1898,  the  defendant  and  de- 
ceased, who  had  been  residing  in  Butte,  Montana,  made  prep- 
arations to  go  to  the  mining  districts  in  the  Coeur  d'Alene 
country,  Idaho,  to  seek  work  in  the  mines  there.  About  3 
o'clock  in  the  afternoon  they  went  together  to  the  house  of 
Michael  Regan,  a  brother  of  deceased,  where  the  deceased 
had  been  boarding.  In  a  few  minutes  the  two  left;  the  de- 
ceased stating  that  he  was  going  to  the  bank,  where  he  had  a 
deposit  of  $550,  to  obtain  expense  money.  The  bank  was 
closed  for  the  day,  and  the  money  was  not  obtained.  Re- 
turning presently  to  his  boarding  house,  deceased  borrowed 
from  a  friend,  who  also  boarded  there,  $25,  consisting  in 
part  of  a  $20  gold  piece.     At  about  25  minutes  to    9    o'clock 
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in  the  evening  the  defendant  came  to  the  house,  bringing  a 
▼alise,  which  was  almost  empty.  He  remained  about  five 
minutes,  during  which  he  and  deceased  put  into  the  valise  the 
clothes  of  deceased  which  were  deemed  necessary  for  the  trip. 
Defendant  apparently  took  no  extra  clothing.  The  deceased 
had  a  trunk,  but  locked  it  and  left  it  behind,  after  putting  in- 
to it  his  other  belongings,  taking  the  key  with  him.  He  al- 
so put  into  the  trunk  his  certificate  showing  the  amount  of 
his  deposit  in  bank.  Thereupon  the  two  left  in  company,  os- 
tensibly to  take  the  train  for  Anaconda,  about  28  miles  to 
the  northwest.  About  10:30  o'clock  they  were  seen  togeth- 
er at  Rocker,  three  miles  from  Butte,  on  the  wagon  road, 
leading  to  Anaconda.  There  they  entered  a  saloon,  bought 
some  beer  and  a  bottle  of  whiskey,  and  then  departed  for 
Silver  Bow  Junction,  five  miles  further  along  the  road,  in- 
tending to  find  lodging  for  the  night  there.  I^either  was 
seen  thereafter  until  the  following  morning,  when  the  de- 
fendant came  down  the  Butte,  Anaconda  &  Pacific  Rail- 
road, walking  from  toward  Butte  to  Gregson  station,  carry- 
ing the  valise.  His  clothes  were  wet  and  torn,  and  his  face 
and  hands  scratched  and  bleeding.  This  station  is  18  miles 
from  Butte,  toward  Anaconda.  He  accounted  for  his  con- 
dition by  saying  that  he  was  on  the  early  morning  train,  go- 
ing from  Anaconda  to  Butte,  and  had  been  thrown  off  by  a 
brakeman,  falling  into  the  water  at  the  roadside.  He  at  once 
began  to  drink  at  a  saloon  near  the  station  house,  offering  in 
payment  a  $20  gold  piece.  The  Butte,  Anaconda  &  Pacific 
Railroad  connects  Butte  and  Anaconda,  winding  down  Silver 
Bow  canon  and  along  Deer  Lodge  river.  At  the  mouth  of 
the  canon  the  roads  turns  west  towards  Gregson.  During 
the  forenoon  of  September  3d  the  body  of  deceased  was  found 
in  Deer  Lodge  river,  a  short  distance  above  the  mouth  6f  the 
canon.  The  front  of  the  head  and  face  was  crushed  in  as  if  by 
a  blow  from  a  blunt  instrument.  *  The  pockets  of  the  clothing 
apon  the  body  were  turned  inside  out,_  except  the  watch  pocket 
in  the  pantaloons.  A  $5  gold  piece  was  found  in  this  pocket. 
Nothing  else  of  value  was  found.     At  a  distance  of  1280  feet 
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up  the  river,  between  it  and  the  railroad,  the  ground  showed 
evidences  of  a  struggle.  There  were  pools  of  blood  by  the 
track,  and  a  trail  of  blood  leading  through  a  wire  fence  to  the 
river,  about  125  feet  distant  The  wire  fence  was  broken. 
At  the  river  bank,  in  the  sand,  were  human  tracks.  Near  the 
pools  of  blood  were  picked  up  stones  having  upon  them  clotted 
blood  and  human  hair.  On  the  trail  leading  to  the  river  were 
picked  up  some  small  coins,  and  the  trunk  key  belonging  to 
deceased.  The  body  was  brought  to  Gregson  about  11  o'clock 
in  the  forenoon  by  the  same  train  from  which  defendant  claimed 
to  have  been  thrown  in  the  early  morning,  the  crew  discover- 
ing it  on  the  return  trip.  The  defendant  had  remained  there 
and  continued  his  drinking  until  shortly  afterwards,  when  he 
disappeared.  Before  going,  he  purchased  a  ticket  to  Butte. 
He  left  the  valise  at  the  ticket  window  in  the  station  house. 
He  was  seen  at  Anaconda  late  the  following  night,  but  again 
disappeared;  and  though  search  was  made  and  rewards  offered 
for  him,  his  whereabouts  were  unknown  until  Aj^ril  17,  1899, 
when  he  was  apprehended  at  Cripple  Creek,  Colo.  The  ev- 
idence does  not  disclose,  except  from  defendant's  own  state- 
ment, whether  the  defendant  knew  that  the  deceased  had 
money  upon  bis  person.  The  defendant  knew  of  the  amount 
of  the  deposit  of  deceased,  and  claims,  also,  that  he  knew  of  de- 
ceased's  failure  to  reach  the  bank  in  time  to  withdraw  any  of  it, 
as  well  as  the  fact  that  deceased  borrowed  expense  money 
necessary  for  their  intended  trip. 

Messrs.  Hamilton  cfe  Thresher^  for  Appellant, 

Mr.  C.  B.  Nol-an^  Attorney  Oeneral^  for  the  State. 

Mr.  CHIEF  JUSTICE  BRANTLY,  after  stating  the  case, 
delivered  the  opinion  of  the  court. 

1.  Exception  is  taken  to'the  action  of  the  court  in  permit- 
ting the  witness,  Kate  Began,  the  sister-in-law  of  deceased,  to 
state,  over  the  objection  of  defendant,  how  much  money  the 
deceased  had  on  deposit  in  the  bank,   and  what  evidence  he 
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held  of  such  deposit.     The  theory  of  the  state   was   that   the 
homicide  was  committed  for  the  purpose  of  robbery.     The  ev- 
idence on  the  part  of  the  state  up  to  this  point  tended  to  es- 
tablish  this  theory.     It  showed    that    defendant     and    de- 
^  ceased  had  been  engaged  in  the  afternoon  of  September  2d, 
in  preparing  for  their  proposed  journey  to  Idaho;  that  the  de- 
fendant probably  knew  of  the  amount  of  money  deceased  had 
on  deposit,  and  that  he  held  a  certificate  for  it.     It  also  showed 
that  he  probably  knew  that  deceased  intended  to  withdraw  the 
money,  or  a  part  of  it,  during  the  afternoon;  for  the  deceased 
came  with  the  defendant  to  the  house  of  the  Regans  during  the 
afternoon,   and  after  staying  a  few  minutes,  the  two  hurried 
away  again  together;  the  deceased  stating  to  the  witness  that 
he  was  going  to  the  bank  to  get  money  for  his  expenses,  and 
to  pay  her  for  board.     Evidently    their   appearance   at  the 
house  at  this  time  was  to  secure  the  certificate,  in  order  to 
draw  the  money.     When  deceased  returned  alone,   presently, 
he  told  the  witness  that  he  had  failed  to  get  the  money,  be- 
cause the  bank  was  closed,  and  that  he  had  borrowed  $25. 
The  evidence  was  clearly  admissible  as  tending  to  prove  mo- 
tive.    It  furnished  facts  from  which  the  jury  could  draw  the 
inference  of  robbery,  a^d  the  state  was  entitled  to  this  infer- 
ence.    <<Any  evidence  that  tends  to  show  that  the  defendant 
had  a  motive  for  killing  the  deceased  is  always  relevant,  as 
rendering  more  probable  the  fact  that  he  did  kill  him."     (Un- 
derbill on  Criminal  Evidence,   Section  323.)     This  rule  is  es- 
pecially lipplicable  to  cases  like  the  present,  where  responsi- 
bility for  the  homicide  rests  entirely  upon  circumstantial  ev- 
idence.    (1  McLain,  Cr.  Law,  Section  416;    State  v.   West, 
Houst.  Cr.  Cas.  371;  People  v.  Ah  Fung,  17  Cal.  377.)     The 
presence  or  absence  of  it  is  not  conclusive,  however,  but  is  to 
be  considered  as  any  other  eyidentiary  fact  bearing  upon  the 
ultimate  question  of  the  guilt  or  innocence  of  the  defendant, 
and  is  more  or  less  significant  in  the  light  of  the  facts  of  the 
particular  case.     The  finding  of  a  motive  is  not  indispensable 
however.     Were  this  true,  it  would  oftentimes  be  impossible 
to  secure  conviction;  for  such  is  the  nature   of  the  human 
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heart,  and  so  various  are  the  springs  of  action  hidden  therein, 
that  it  is  often  impossible  to  fathom  it  and  assign  any  motive 
whatever  to  the  act  under  consideration.  Under  such  circum- 
stances it  is  the  duty  of  the  jury  to  convict,  notwithstanding 
the  lack  of  proof  tending  to  show  motive,  if  the  crime  is  other- 
wise clearly  established.  {Pointer  v.  United  States^  151  U.  S. 
396,  14  Sup.  Ct.  410,  38  L.  Ed.  208;  Johnson  v.  United 
States,  157  U.  S.  321,  15  Sup.  Ct.  614,  39  L.  Ed.  717.) 
Whether  the  evidence  complained  of  as  improperly  admitted, 
was  sufficient  to  satisfy  the  jury  that  the  murder  of  Regan 
was  committed  for  the  purpose  of  robbery,  or  not,  it  was 
proper  matter  for  consideration.  (1  McLain,  Cr.  Law,  Section 
416;  State  Y.  Crowley,  33  La.  Ann.  782;  Ilowser  v.  Com.  51 
Pa.  St.  332;  Farly  v.  State,  9  Tex.  App.  476;  Kennedy  v. 
People.  39  N.  Y.  245;  MarableY,  State,  89  Ga.  425,  15  S.  E. 
453;  Kerr  on  Homicide,  Section  472.)  The  relevancy  and 
materiality  of  this  evidence  were  not  affected  by  the  subse- 
quent admission  of  the  defendant,  when  sworn  as  a  witness, 
that  he  knew  all  about  the  financial  condition  of  deceased,  and 
of  his  failure  to  obtain  any  money  from  the  bank. 

2.  After  the  same  witness  had  identified  the  articles  of 
clothing  taken  from  the  valise  left  b^^  defendant  at  Gregson, 
on  the  morning  after  the  homicide,  the  court  permitted  her  to 
recount  to  the  jury  the  opening  of  the  trunk  which  deceased 
had  left  at  her  house.  She  stated  that  this  was  accomplished 
by  means  of  the  key  which  was  shown  to  have  been  found  on 
the  trail  leading  from  the  supposed  scene  of  the  homicide  to 
the  river.  The  witness  then  proceeded,  over  the  objection  of 
defendant,  to  enumerate  the  articles  found  in  the  trunk,  and 
to  compare  the  laundry  marks  upon  some  shirts  and  collars 
taken  from  among  them  with  the  same  character  of  marks  up- 
on others  found  in  the  valise.  •  The  marks  were  shown  to  be 
the  same,  and  thereupon  all  the  articles  were  exhibited  to  the 
jury.  Defendant  alleges  that  this  was  prejudicial  error.  The 
evidence  was  properly  admitted.  The  defendant  took  the  va- 
lise to  Gregson  station,  and  left  it  there,  where  it  was  after- 
wards found.     It  was  competent  to  identify  the  articles  found 
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in  it  as  the  property  of  the  deceased,  both  upon  the  qaestion 
of  motive,  and  as  tending  to  corroborate  the  statements  of 
witnesses  who  identified  the  defendant  himself  as  the  person 
who  came  to  Gregson  from  the  direction  of  the  place,  where 
the  body  of  deceased  was  found.  The  identification  could 
properly  be  made  by  the  testimony  of  the  witness,  who  knew 
the  articles,  or  by  way  of  comparison  of  the  laundry  marks 
upon  them  with  those  upon  the  articles  known  and  admitted 
to  belong  to  deceased,  or  by  both  methods.  The  identity  of 
these  marks  was  also  strongly  corroborative  of  the  statement 
of  the  witness,  who  claimed  to  know  and  recognize  the  articles 
taken  from  the  valise  as  the  property  of  deceased. 

3.  Exception  is  also  taken  to  the  part  of  the  statement  of 
the  witness,  Maggie  Donohue,  in  which  she  related  the  sub- 
stance of  a  conversation  between  defendant  and  deceased  while 
engaged  in  packing  the  valise  at  the  house  of  Michael  ^egan. 
Something  was  said  about  how  deceased  would  manage  to  get 
his  trunk*  to  the  Coeur  d^Alene  country,  where  they  were  go- 
ing. Defendant  told  deceased  that  after  they  had  settled 
down«  he  (defendant)  would  send  for  his  wife,  and  that  she 
would  call  at  Regan's  for  the  trunk  and  take  it  with  her.  This 
statement  was  clearly  a  part  of  the  res  gestae.  The  parties 
were  engaged  in  preparation  for  their  proposed  journey,  upon 
the  first  stage  of  which  the  homicide  was  committed.  Upon 
the  theory  (which  in  the  light  of  all  the  j^roof,  is  not  improb- 
able) that  the  defendant  deliberately  enticed  his  unsuspecting 
companion  to  an  untimely  death,  the  jury  were  properly  al- 
lowed to  consider  all  that  was  then  said  and  done,  as  a  part  of 
the  entire  transaction.  It  matters  not  that  the  particular  re- 
mark had  no  apparent  significance;  nor  does  it  alter  the  case 
that  the  defendant  subsequently  testified  that  he  was  never 
married.  The  office  of  the  jury  was  to  inquire  into  the  whole 
transaction,  from  the  time  of  its  inception  until  its  completion 
and  to  draw  therefrom  their  own  conclusion  as  to  the  guilt  or 
innocence  of  the  defendant.  (Kerr  on  Homicide,  Section  429; 
People  V.  Potter^  6  Mich.  1;  1  McLain,  Cr.  Law,  Section  411; 
State  V.  London^  et  al  45  La.  Ann.  744,  12  South.  922.) 
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4.  Jerry  D.  Murphy,  the  undersheriff  of  Silver  Bow  oonn- 
ty,  who  went  to  Cripple  Creek,  Colo,  to  bring  the  defendant 
back  to  Montana  after  the  arrest,  was  sworn  as  a  witness,  and 
testified  as  to  the  appearance  and  behavior  of  the  defendant  at 
the  time  the  witness  first  saw  him.  The  witness  was  asked  to 
describe  defendant's  actions.  He  replied:  '<He  was  shaking 
•  and  very,  nervous,  and  went  by  me  and  turned  his  head  away 
from  me,  as  though  he  had  run  onto  something  he  didn't  want 
to  see.  He  turned  right  away,  as  though  he  was  about  to  be 
devoured."  Counsel  moved  the  court  to  strike  the  last  sen- 
tence of  his  answer  from  the  record,  but  assigned  no  ground 
for  the  motion.  The  motion  was  denied.  Exception  is  taken 
to  this  ruling.  The  demeanor  of  a  defendant  at  or  about 
the  time  he  is  charged  with  a  crime  is  always  proper  matter 
of  evidence  to  go  to  the  jury  as  indicative  of  a  guilty  mind.  So, 
also,  the  jury  may,  for  the  same  reason,  be  permitted  to  con- 
sider his  acts  and  conduct  at  the  time  of  his  arrest,  and  to  draw 
such  inference  from  them  as  experience  and  observation  of  hu- 
man conduct  may  suggest.  Caution  should  be  observed  in 
considering  such  evidence,  however  lest  an  inference  of  guilt 
be  improperly  drawn  from  the  fear  and  excitement  naturally 
evinced  by  an  innocent  man  when  he  is  suddenly  confronted 
with  a  serious  charge,  and  is  overcome  by  contemplation  of  the 
possible  consequences  to  himself  and  family.  (1  Rice  on  Ev- 
idence Section  318;  Oreenfidd  v.  People,  85  N.  Y.  76;  McAd- 
ory  V.  State^  62  Ala.  164;  Bishop's  New  Cr.  Proc.  Section 
1249.)  The  evidence  elicited  was  clearly  competent.  (Cbm. 
V.  Sturtivant,  117  Mass.  122;  Wharton's  Cr.  Ev.  Sections  459, 
460.)  The  whole  statement  is  a  compound  of  fact  and  con- 
clusion,— a  < 'shorthand  rendering  of  the  facts''  as  they  were 
observed  by  the  witness, — and  falls  within  the  exception  to  the 
general  rule  excluding  opinion  evidence,  under  which  a  wit- 
ness may  be  permitted  to  state  his  conclusion  upon  matters 
with  which  he  is  especially  acquainted,  but  which  cannot  be 
specifically  described.  [Id.  Section  460.)  The  use  of  the  ex- 
pression, <<as  though  he  was  about  to  be  devoured,"  was  per- 
haps objectionable  on  the  ground  that  it  is  vague  and  conveya 
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no  definite  idea.  But^  in  the  light  of  the  other  part  of  the 
statement,  it  is  reasonably  certain  that  the  witness  intended  to 
convey  the  idea  that  the  defendant  appeared  to  be  in  fear  and 
that  the  jury  so  understood  him.  The  defendant  suffered  no 
prejudice  by  the  ruling,  though  the  expression  might  well  have 
been  rejected  if  the  motion  had  been  made  upon  the  proper 
ground. 

5.  Proof  was  admitted  showing  the  effort  made  by  the 
officers  of  Silver  Bow  county  immediately  after  the  homicide, 
and  subsequently  up  to  the  date  of  the  arrest,  to  find  and  ap- 
prehend the  defendant;  and,  as  a  part  of  this  proof,  it  was 
shown  that  a  reward  was  offered,  and  that  notices  containing 
a  description  of  defendant  were  sent  to  different  places  through- 
out the  country.  All  this  evidence  was  proper.  It  tended  to 
show  flight  |tnd  concealment  on  the  part  of  defendant,  both  of 
which  are  circumstances  ordinarily  indicating  guilt.  (1  Rice 
on  Evidence,  Section  318;  People  v.  Ogle,  104  N.  Y.  511,  11 
N.  £.  53.)  The  flight  or  concealment  may  be  apparent  only, 
and  may  be  susceptible  of  explanation,  but  proof  tending  to 
establish  either  is  always  competent. 

6.  The  persons  constituting  the  crew  which  took  the  early 
morning  train  from  Anaconda  to  Butte,  from  which  defendant 
stated  he  had  been  thrown,  when  accounting  for  his  condition 
on  reaching  Gregson,  were  all  sworn,  and  permitted  to  state 
that  they  were  the  only  persons  on  the  train,  and  that  no  one 
had  been  put  off  on  that  particular  morning.  That  this  ev- 
idence was  competent  does  not  admit  of  discussion.  It  tended 
to  show  that  defendant  gave  a  false  account  of  himself  at  Greg- 
son,  and  was  a  circumstance  strongly  indicative  of  his  guilt. 
(State  V.  Bennerj  64  Me.  267;  Will's  Circumstantial  Evidence 
108,  109.) 

7.  Counsel  complain  that  the  trial  court  committed  error 
prejudicial  to  the  defendant  in  failing  to  instruct  the  jury  spe- 
cifically that  they  were  at  liberty  to  find  the  defendant  guilty 
of  either  degree  of  murder  or  manslaughter.  The  informa- 
tion charges  murder  of  the  first  degree.  An  examination  of 
the  instructions  shows  that  the  court,  after  giving  to  the  jury 
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the  statutory  definitions  of  all  grades  of  homicide,  submitted, 
also  instructions  clearly  and  correctly  distinguishing  murder 
of  the  first  and  second  degrees.  They  were  also  instructed 
that,  if  the  proof  justified  a  verdict  of  guilty  of  the  crime 
charged  in  the  information,  they  should  find  the  degree. 
There  was  no  proof  tending  to  establish  facts  from  which  the 
jury  could  infer  the  crime  of  manslaughter.  Under  the  proof 
the  defendant  was  guilty  of  murder,  or  he  was  innocent. 
This  being  the  case,  the  instructions  were  sufficient.  The 
court  was  not  required  to  leave  to  the  jury  the  question  as  to 
whether  the  defendant  was  guilty  of  manslaughter.  (State  v. 
CaldeTj  23  Mont.  504,  59  Pac.  903;  State  v.  Fisher,  23  Mont. 
540,  59  Pac.  919.)  For  while,  under  the  rule  as  stated  in 
State  V.  FUher^  it  was  necessary  to  instruct  upon  murder  of 
the  second  degree,  in  order  that  the  jury  might  be  left  to  con- 
sider the  question  of  the  presence  or  absence  of  deliberation, 
it  was  perhaps,  not  necessary  for  the  court  to  go  further,  and 
define  manslaughter,  although  it  was  entirely  proper  to  do  so. 
By  the  definition  of  this  latter  grade  of  homicide  the  jury 
were  given  a  clearer  understanding  of  the  elements  necessary 
to  constitute  the  only  crime  of  which  the  defendant  could  prop- 
erly be  found  guilty;  that  is,  murder  of  the  first  or  second  de- 
gree. No  juror,  after  hearing  or  reading  the  instructions  as 
a  whole,  could  have  been  mistaken  as  to  his  duty  in  the  prem- 
ises; nor  could  he  have  understood  that  the  court  intended  to 
exclude  from  his  consideration  the  question  as  to  whether  the 
defendant  was  guilty  of  murder  of  the  second  degree.  In  the 
particular  under  consideration,  the  instructions  furnish  no 
ground  for  complaint. 

8.  Among  the  instructions  are  two  paragraphs  submitted 
at  defendant's  request.  Complaint  is  made  that  they  are  com- 
ments upon  the  weight  of  the  evidence,  and  were  therefore, 
prejudicial.  It  is  not  necessary  to  quote  these  paragraphs  or 
to  comment  upon  them.  Conceding  that  they  are  open  to  the 
criticism  counsel  make,  the  defendant  cannot  complain.  {Ter- 
ritory V.  BurgesSy  8  Mont.  57,  19  Pac.  558;  Newell  v.  Meyen- 
dorff,  9  Mont.  254,  23  Pac.  333,  8  L.  R.  A.  440.)     They  are 
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not  inconsistent  with  the  other  instructions,  and  are  favorable 
to  the  defendant,  rather  than  the  contrary. 

We  take  occasion  in  this  connection  to  remark  upon  the  du- 
ty of  trial  courts  in  regard  to  the  identification  of  instructions. 
Under  the  various  provisions  of  our  Code  of  Civil  Procedure, 
and  the  Penal  Code,  the  instructions  given  and  refused  are 
deemed  excepted  to,  without  a  bill  of  exceptions,  and  are 
made  part  of  the  judgment  roll  and  the  record  on  appeal. 
(Code  of  Civil  Procedure,  Sections  1080,  1151,  1176,  1196; 
Penal  Code  Sections  2070,  2176,  2229;  Wastl  v.  Montana  Un- 
ion Railway  Co,  24  Mont.  159,  61  Pac.  9.)  The  same  rule  ap- 
plies to  both  civil  and  criminal  cases.  Subdivision  7  of  section 
1080  of  the  Code  of  Civil  Procedure,  as  amended  by  the  act  of 
1897  (Ses.  Laws  of  1897  p.  241),  provides:  "The  court 
shall  either  give  each  instruction  as  requested,  or  positively 
refuse  to  do  so,  or  give  the  instruction  with  a  modification, 
and  shall  mark  or  endorse  upon  each  instruction  so  offered  in 
such  manner  so  that  it  shall  distinctly  appear  what  instructions 
were  given  in  whole,  or  in  part,  and  in  like  manner  those  re- 
fused. All  instructions  given  by  the  court  must  be  filed,  to- 
gether with  those  refused,  as  a  part  of  the  record."  The 
amended  section  is  identical  with  the  old  section,  except  that 
the  old  section  required  parties  requesting  instructions  to  sign 
them,  while  this  provision  is  omitted  from  the  amended  sec- 
tion. The  amendment  was  overlooked  in  the  discussion  in 
Wa^tl  V.  Montana  Union  Hallway  Co,  8upra,  because  not 
called  to  our  attention,  but  this  in  no  wise  affects  the  decision 
upon  the  point  presented.  The  provision  of  the  subdivision 
quoted  requires  the  trial  court  to  identify  the  instructions  as 
those  given  to  the  jury,  either  in  the  form  requested,  or  as  mod- 
ified, as  well  as  those  requested  and  refused.  This  identifica- 
tion is  directed  to  be  made  by  the  indorsements  upon  the  in- 
structions themselves,  and  the  clear  implication  is  that  the  in- 
dorsement should  show,  also,  at  whose  instance  the  particular 
instruction  wns  given.  In  this  way  it  is  made  clear  to  this 
court  what  reviewable  errors,  if  any,  have  been  committed  by 
the  trial  court  to  the  prejudice  of  the  complaining  party, 
vouxxiv-ao 
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Being  thus  identified  and  filed  with  the  record,  as  required,  un- 
der the  section  cited  they  are  a  part  of  the  record  on  appeal.  As 
was  said  in  Wastl  v.  Montana,  Union  Railway  Co.^  they 
may  also  be  identified  and  made  a  part  of  the  record  by  bill  of 
exceptions.  Inasmuch  as  the  minutes  of  the  trial  in  criminal 
cases  must  also  be'  a  part  of  the  judgment  roll,  and  record  on 
appeal  (Penal  Code,  Section  2229),  we  see  no  reason  why,  if  the 
indorsements  are  not  made  under  the  requirements  of  section 
1080,  9upra^  the  identification  may  not  be  made  subsequently 
by  an  entry  in  the  minutes  of  the  trial.  In  the  present  case, 
the  record  failing  to  properly  identify  the  instructions,  upon 
proper  motion  by  the  attorney  general,  the  identification  was 
permitted  to  be  made  by  the  court  below,  by  an  order  made  as 
of  the  date  of  the  trial,  and  the  record  amended  accordingly. 
Much  the  better  practice,  however,  is  for  the  court  to  follow 
the  statute  in  spirit  as  well  as  in  the  letter,  and  make  the  pro- 
per indorsements  at  the  time  of  the  trial. 

9.  Several  other  assignments  of  error  are  made  by  coun- 
sel. We  have  carefully  examined  them  all  They  are  with- 
out merit. 

The  judgment  and  order  appealed  from  are  therefore 
affirmed.  Affirmed. 


fit  m       RALEIGH,  Plaintiff,    v.   FIRST  JUDICIAL  DISTRICT 
g  ^  COURT,  Defendant. 

25    212 
I  25    963 

rg4    806'  ^^^'  *''*'^ 

1^    377, 

i-^^Tli^  [SabmlttedJnly  10, 1900.   DeeidedJaly  16, 1900.] 

It  loll      Pr6ba4;e  Law — Contest  of  Will — jRea  Judicata — JUandamtu. 

24         306 

l^L— ^  1.  Where  a  conteit  of  a  wUl  was  dismlflted  beeanse  not  stating  a  cause  of  aetloa,  sQeh 
dismissal  did  not  depriye  contestant  of  the  right  to  maintain  a  snbeequeat  eonieat 
based  on  other  grounds. 
2.  Under  Code  of  CIyU  Procedure,  Articles  1  and  2,  Ghapt.  2,  Title  12.  Fart  s,  one  desir- 
ing to  contest  a  will  may  fllea  itatemeat  of  opposition  lo  the  probata  of  tha  wUl  at 
any  time  prior  to  the  hearing  of  proof  of  the  will;  oMter,  poasibly  the  right  may  oqq- 
tlnue  untU  the  admission  lo  probate. 
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s.  Wbere  a  dlstrlet  eourt  erroneously  struck  from  the  flies  a  contest  of  a  will  on  the 
ground  that  It  was  Inadmissible,  because  of  a  former  contest,  which  had  been  dis- 
missed as  not  stating  a  ground  of  contest,  as  an  appeal  would  not  lie  from  the  order 
a  writ  of  mandamus  will  be  granted  to  compel  the  eourt  to  take  Jurisdiction. 

4.  Befusal  to  take  Jurisdiction,  or  after  having  acquired  Jurisdiction,  refusal  to  proceed 
in  its  regular  exercise,  or  the  erroneous  determination  of  a  preliminary  question  of 
law  upon  which  the  court  refused  to  examine  the  merits,  will  be  corrected  by  man- 
damus. 

Application  in  the  Supreme  Court  by  Medora  T.  Raleigh 
for  writ  of  mandamus  against  the  district  court  of  the  First 
judicial  district  to  compel  it  to  restore  to  its  files  a  second  con- 
test to  the  probate  of  a  will.     Writ  granted. 

Mr.  T.  J.  Walshj  Messrs.  Sanders  <6  Sander's j  and  Mr.  Mas- 
sena  JBttUard,  for  Plaintiff. 

Messrs.  Clayberg  and  Owrm^  Mr.  H.  G.  Mclntirey  and  Mr. 
IL  S.  Hepner^  for  Defendant. 

Mr.  JUSTICE  PIQOTT,  delivered  the  opinion  of  the  court. 

This  is  an  application  for  a  writ  of  mandate  to  the  district 
court  of  Lewis  and  Clarke  county,  commanding  it,  among 
other  things,  in  substance,  to  reinstate  and  entertain  jurisdic- 
tion of  a  contest  instituted  by  the  plaintiff  on  the  5th  day  of 
May,  1900,  of  the  alleged  will  of  one  Albert  G.  Claike,  de- 
ceased. An  alternative  writ  was  issued,  and  the  court  through 
its  judges,  showed  cause  by  answers.  The  petition  and  answers 
disclose  these  facts:  On  the  10th  day  of  January,  1900,  the 
Honorable  Sidney  H.  Mclntire,  one  of  the  judges  of  the  dis- 
trict court  of  Lewis  and  Clarke  county,  appointed  the  23d  day 
of  January,  1900,  as  the  time  for  the 'hearing  of  a  petition 
praying  for  the  probate  of  the  alleged  will,  and  of  two  alleged 
codicils  thereto  (one  bearing  date  the  16th  day  of  January, 
1899,  and  the  other  having  been  made  on  the  27th  day  of  June 
of  that  year)  of  Clarke,  deceased.  On  the  day  appointed  for 
the  hearing,  the  plaintiff  in  the  present  proceeding,  appeared 
and  filed  the  statement  of  her  grounds  of  opposition  to  the  pro- 
bate of  the  purported  will,  in  so  far  as  the  codicil  of  January 
16,   1899,  was  concerned,  alleging  that  such  codicil  was  no 
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part  of  said  will,  the  testator  having  been  induced  to  make  the 
codicil  by  the  fraud  and  undue  influence  of  certain  devisees, 
and  legatees.  The  petitioners  for  the  probate  of  the  will  tra- 
versed the  averments  of  the  contestant  touching  the  fraud  and 
undue  influence,  and  also  pleaded  matter  in  avoidance.  The 
contestant,  by  reply,  joined  issue  on  the  new  matter.  On  the 
2d  day  of  May,  1900,  the  contest  came  on  for  hearing  before 
the  court  sitting  with  a  jury^  whereupon  the  proponents 
of  the  will  objected  to  the  introduction  of  evidence  and  to  the 
court's  proceeding  further  in  the  cause,  and  moved  that  the 
grounds  of  opposition  be  over-ruled,  for  the  reason  that  the  ex- 
ecution of  the  second  codicil  was  a  republication  of  the  original 
will  as  modified  by  the  codicil  of  January  16,  1899,  and  be- 
cause the  grounds  of  opposition  were  confined  solely  to  the  first 
codicil;  there  being  no  allegation  that  the  testator  was  of  un- 
sound mind  at  the  time  of  the  execution  of  the-last  codicil,  or 
that  he  was  induced  to  make  it  by  fraud,  duress,  or  undue  in- 
fluence. Before  the  submission  of  the  motion,  the  contestant 
offered  to  file,  and  serve  amended  grounds  of  opposition,  al- 
leging that  at  the  time  of  the  making  of  each  of  the  codicils, 
the  decedent  was  not  free  from  fraud  or  undue  influence,  but, 
on  the  contrary,  that  certain  of  the  legatees  and  devisees,  had 
exercised,  and  did  then  exercise,  over  him,  undue  influence, 
and  pri^ticed  fraud  upon  him,  whereby  he  was  induced  to 
make  the  codicil  dated  January  16,  and  also  the  later  one  of 
June  27th.  The  proponents  objected  to  the  allowance  of  the 
amended  statement  of  grounds  of  opposition  to  the  will,  for  the 
reason  that  the  proposed  amended  protest  set  forth  a  new  and 
different  cause  of  action  from  that  originally  filed,  which  ob- 
jection was  sustained  on  the  4th  day  of  May.  On  the  same  day 
the  objection  theretofore  interposed  to  the  reception  of  any  ev- 
idence in  support  of  the  allegations  of  the  contest  and  the  mo- 
tion to  overrule  the  contest  were,  respectively,  sustained  and 
granted,  and  the  contest  was  dismissed.  >  The  court  then  ad- 
journed the  hearing  of  the  petition  to  prove  the  will  to  the  5th 
day  of  May,  at  the  hour  of  2  o'clock  in  the  afternoon.  *  On 
that  day,  and  before  the  hour  appointed,  the  contestant  filed  a 
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duly- verified  statement  of  her  grounds  of  opposition  to  the  pro- 
bate of  the  will,  the  statement  setting  up  the  same  objections 
that  were  contained  in  the  amended  statement  of  opposition 
offered  to  be  filed  on  the  2d  day  of  May;  at  the  hour  of  2  o'clock 
on  the  5th  day  of  May  'the  proponents  of  the  will  moved  to 
strike  from  the  files  the  statement  of  contest;  on  May  26,  the 
court  granted  the  motion,  and  refused  to  proceed  further  with 
the  contest,  the  court  basing  its  action  upon  the  supposed  fact 
that  the  contestant  had,  at  the  time  originally  appointed,  for 
the  hearing  of  the  petition  to  prove  the  will,  filed  her  written 
opposition  to  the  probate  of  the  will,  assailing  the  first  codicil 
only.  The  court  held  that  one  contest  had  already  been  filed 
and  disposed  of  upon  law  points,  and  that  the  statute  will  not 
permit  successive  contests  before  probate.  After  the  court, 
through  Judge  Mclntire,  had  stricken  the  grounds  of  opp  osi- 
tion  from  the  files,  the  matter  of  hearing  proof  of  the  execu- 
tion of  the  alleged  will  and  codicils  was,  upon  motion  of  the 
contestant,  transferred  by  Judge  Mclntire,  to  the  other  de- 
partment of  the  district  court,  presided  over  by  the  Honorable 
Henry  C.  Smith,  as  judge,  with  the  request  that  Judge  Smith 
act  in  the  place  of  Judge  Mclntire  in  hearing  the  proof  touch- 
ing the  execution  of  the  will  and  codicils.  Since  the  transfer 
to  Judge  Smith's  department,  no  hearing  has  been  asked  for, 
or  had. 

Upon  the  foregoing  facts  the  defendant  moves  this  court  to 
quash  the  alternative  writ  of  mandate  and  dismiss  the  proceed- 
ing, for  the  reason  that  neither  the  petition  nor  alternative 
writ  states  facts  sufficient  to  authorize  the  granting  of  the 
peremptory  mandamus,  or  any  relief  whatever.  The  plaintiff 
on  the  other  band,  moves  the  court  to  grant  a  peremptory 
writ  of  mandate  herein,  notwithstanding  the  answers. 

Two  questions  are  presented:  (1)  Did  the  plaintiff  have 
the  right  to  file  written  grounds  of  opposition  to  the  probate 
of  the  will  after  the  dismissal  of  the  first  contest,  and  subse- 
quently to  the  day  originally  appointed  for  hearing  the  peti- 
tion for  the  probate  of  the  will,  but  at  the  time  to  which  the 
hearing  was  postponed?     (2)     Is  m/indamvs  the  proper  rem- 
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edy?  These  two  questions,  only,  are  necessarily  involved. 
Whether  or  not  the  court  erred  in  refusing  to  permit  the 
plaintiff  to  amend  her  grounds  of  contest,  and  whether  or  not 
the  court  was  right  in  dismissing  the  first  formal  contest,  we 
need  not  inquire.  Nor  is  it  essential  that  we  ^consider  the 
scope  or  effect  of  that  part  of  section  2,  of  Article  VIII,  of 
the  constitution  of  Montana  providing  that  the  supreme  court 
'^shall  have  a  general  supervisory  control  over  all  inferior 
courts,  under  such  regulations  and  limitations  as  may  be  pre- 
scribed by  law."  This  provision  was  touched  upon  in  State  ex 
rel.  B.  and  M.  C,  C.  ds  S.  Mining  Co.  et  al,  v.  Second  Jvdi- 
cial  Diat.  Ct.  22  Mont.  220,  66  Pac.  219;  and  provisions  re- 
sembling it  have  been  considered  in  ( Vine  v.  Jones,  Judge 
(S.  D.)  82  N.  W.  82;  State  ex  rel.  Fourth  NatH  Bank  v.  John- 
son.  Circuit  Judge,  103  Wis.  691,  79  N.  W.  1081;  State,  ex 
rel.  Padron  v.  Judge^  31  La.  Ann.  794;  Tawasy  etc,.  Railroad 
Co.  V.  Jvdge,  44  Mich.  479,  7  N.  W.  66;  City  of  Detroit  v. 
Judge,  79  Mich.  384,  44  N.  W.  622.)  With  regard  to  the 
doctrines  announced  in  these  cases  which  we  have  cited  for 
convenient  reference,  no  opinion  is  expressed. 

1.  The  court  held  that  the  first  contest  failed  to  state  any 
ground  of  opposition  to  the  will,  and  therefore  dismissed  it. 
Before  the  hearing  of  the  petition,  the  plaintiff  caused  to  be 
filed  the  statement  of  the  new  grounds  of  opposition  to  the 
will;  this  the  court  refused  to  consider,  and  struck  from  the 
files,  for  the  reason  that  the  plaintiff  had  already  attempted  to 
maintain  a  contest  which  had  been  disposed  of  upon  law  points, 
the  statute  not  permitting  successive  contests  before  probate. 
It  is  to  be  observed  that  the  first  attempted  contest  was  dis- 
missed because  it  failed  utterly  to  state  any  ground  of  oppo- 
sition to  the  probate  of  the  will,  and  that  the  second  contest 
was  dismissed  becauHC  there  had  already  been  a  contest  instituted 
against  the  will.  Without  commenting  upon  this  seeming  in- 
consistency, it  is  enough  to  say  that  the  institution  and  dis- 
missal of  the  first  intended  contest  did  not  deprive  the  plain- 
tiff of  the  right  to  commence  and  maintain  a  subsequent  con- 
test based  upon  other  grounds.     Neither  the  common  law  nor 


Digitized  by 


Google 


24  Mont.]  Raleigh  v.  District  Court.  311 

the  statute  recognizes  the  doctrine  applied  hy  the  court  in 
striking  from  the  files  the  second  statement  of  contest.  In 
this  court,  counsel  for  the  defendant  argue  that,  because  the 
plaintiff  failed  to  institute  the  second  contest  at  the  time  orig- 
inally appointed  for  the  hearing  of  the  petition  for  probate, 
the  court  was  correct  in  striking  it  from  the  files.  Their  con- 
tention is  that  one  desiring  to  contest  a  will  before  probate 
must,  at  the  time  appointed  for  the  hearing,  file  his  statement 
of  the  grounds  of  opposition,  and  that  a  contest  instituted 
thereafter,  even  though  it  be  at  the  time  to  which  the  hearing 
was  postponed,  is  too  late.  In  our  opinion,  such  is  not  the 
interpretation  of  those  sections  of  Articles  I  and  II  of  Chap- 
ter II,  Title  XII,  Part  III,  (Sections  2320-2346)  of  the  Code 
of  Civil  Procedure,  pointing  out  the  procedure  with  respect  to 
the  probate  and  contest  of  wills.  We  are  satisfied  that  the 
statement  of  opposition  to  the  probate  of  the  will  may  prop- 
erly be  filed  at  any  time  prior  to  the  hearing  of  proof  of  the 
will.  The  interpretation  contended  for  by  counsel,  cannot  be 
indulged  without  giving  to  the  statutes  a  meaning  of  which 
their  language  is  not  fairly  susceptible. 

2.  Is  mandamus  the  proper  remedy?  The  plaintiff  pos- 
sessed the  absolute  right  to  institute  the  second  contest.  The 
district  court  struck  the  contest  from  the  files  for  the  reason 
that,  as  the  court  believed,  the  law  did  not  permit  it  to  be  filed. 
But  the  law  specially  enjoined  upon  the  district  court  the  duty 
to  entertain  jurisdiction  and  proceed  in  the  regular  exercise 
thereof,  and  to  refrain  from  striking  a  contest  for  the  reason 
assigned.  Refusal  to  take  jurisdiction,  or,  after  having  ac- 
quired jurisdiction,  refusal  to  proceed  in  its  regular  exercise, 
or  the  erroneous  determination  of  a  preliminary  question  of 
law,  upon  which  the  court  refused  to  examine  the  merits,  will 
be  corrected  by  mandamus.  The  rule  that  mandamus  will 
not  issue  to  control  discretion  or  to  revise  judicial  action,  but 
only  to  direct  the  court  to  act  in  such  matter,  is  to  be  under- 
stood as  applying  only  to  the  act  to  be  commanded  by  the  writ, 
and  not  to  the  decision  of  purely  preliminary  questions  of  law 
only      If  the  rule  applied  to  such  preliminary  questions  then. 
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to  use  the  language  of  Mr.  Hayne  in  section  323  of  his  treatise 
on  New  Trials  and  Appeals,  '*no  writ  of  mandamus  could  ever 
issue,  and  the  machinery  provided  by  the  Code  for  trying 
such  questions  would  be  useless.  The  distinction  above  stated 
applies  not  only  where  the  act  to  be  performed  is  purely  min- 
isterial,-such  as  the  signature  of  a  warrant,  the  payment  of  a 
claim,  or  the  like, -but  also  where  it  is  judicial  in  its  nature.'' 
In  Ca%tMo  v.  Circuit  Courts  28  Mo.  259,  it  was  held  that  "where 
an  inferior  judicial  tribunal  declines  to  hear  a  cause  upon  what 
is  termed  a  preliminary  objection,  and  that  objection  is  pure- 
ly a  matter  of  law,  a  mandamus  will  go,  if  the  inferior  court 
has  misconstrued  the  law."  Judge  Scott  in  concurring,  ex- 
pressed the  opinion  that  if  the  inferior  court  had  quashed  the 
proceeding  upon  an  erroneous  interpretation  of  the  statute  re- 
quiring a  notice  to  be  given,  mandamus  would  not  lie,  but, 
that,  if  notice  was  not  required  by  any  law  or  rule  of  practice 
then,  that  the  inferior  court  had  no  authority  to  exact  the  giv- 
ing of  such  notice,  and  mxindamus  would  lie.  In  the  present 
proceeding  there  was  no  law  or  rule  of  practice  which  pre- 
vented the  institution  of  the  second  contest  at  any  time  prior  to 
the  hearing  of  the  petition  for  the  probate  of  the  will, — possibly 
the  right  may  continue  until  the  admission  to  probate.  If  the 
statute  or  the  law  required  that  a  contest  be  commenced  at  or 
prior  to  the  time  originally  appointed  for  the  hearing  of  the 
petition,  or  prescribed  that  not  more  than  one  contest  should  be 
instituted  by  the  same  person,  and  the  court,  upon  applying  the 
facts  to  the  statute,  or  law,  had  erroneously  decided  against 
the  plaintiff,  holding  that  the  contest  of  the  plaintiff  was  with- 
in  the  inhibition  of  such  statute  or  law,  then,  perhaps,  the 
judgment  or  discretion  of  the  lower  court  could  not  be  con- 
trolled by  mandamus,  Mr.  High,  in  section  151  of  his  work 
on  Extraordinary  Legal  Remedies,  says:  <'A  distinction  is 
recognized  between  cases  where  it  is  sought  by  m^xndamus  to 
control  the  decision  of  an  inferior  court  upon  the  merits  of  a 
cause,  and  cases  where  it  has  refused  to  go  into  the  merits  of 
the  action,  upon  an  erroneous  construction  of  some  question  of 
law   or  of   practice  preliminary  to  the  final  hearing.     And, 
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while,  as  we  shall  see,  the  decision  of  such  court  upon  the  merits 
of  the  controversey  will  not  be  controlled  by  mandamus,  yet 
if  it  has  erroneously  decided  some  question  of  law  or  of  [)rac- 
tioe  presented  as  a  preliminary  objection,  and  upon  such  • 
erroneous  construction  has  refused  to  go  into  the  merits  of 
the  case,  mandamus  will  lie  to  compel  it  to  proceed.'' 

Although  the  writ  of  mandate  will  not  lie  to  correct  errors 
committed  by  a  court  while  exercising  its  judicial  discretion 
upon  the  merits  of  the  case  (either  of  law  or  of  fact)  within  its 
jurisdiction,  as  was  held  in  State  ex  rel.  Independent  Pub.  Co. 
V.  Smithy  Judge,  23  Mont.  329,  58  Pac.  867,  yet,  t<»  adopt 
the  language  of  the  Supreme  Court  of  the  United  States  in  Ex 
parte  Parker,  120  U.  S.  737,  7  Sup.  Ct.  767,  30  L.  Ed.  818, 
which  case  has  been  cited  with  approval  in  State  ex  rel.  Mathews 
etal.  V.  Edd/y^  10  Mont.  311;  26  Pac.  1032,— the  writ  of  man- 
date does  * 'properly  lie  in  cases  where  the  inferior  court  re- 
fuses to  take  jurisdiction  where  by  law  it  ought  so  to  do,  or 
where,  having  obtained  jurisdiction  in  a  cause,  it  refuses  to 
proceed  in  the  due  exercise  thereof. ' '  In  the  Parker  case  the 
Supreme  Court  of  the  territory  of  Washington  refused  to  hear 
a  case  taken  to  that  court  by  appeal,  because  it  considered,  up- 
on an  erroneous  interpretation  of  the  statute,  that  the  parties 
were  not  in  court  for  the  purposes  of  appeal,  and  the  court 
dismissed  the  appeal  for  waut  of  jurisdiction.  The  Supreme 
Court  of  the  United  States  issued  a  peremptory  Tnanaamus 
commanding  the  territorial  court  to  reinstate  the  appeal,  and 
proceed,  in  the  exercise  of  its  jurisdiction,  to  hear  and  deter- 
mine the  same  upon  its  merits.  {Ex  parte  SchoUenbergeVy  96 
U.  S.  369,  24  L.  Ed.  853;  Harrington  v.  Holler^  111  U.  S. 
796,  4  Sup.  Ct.  697  28  L.Ed.  602;  Hollon  Parker,  Petitioner, 
131  U.  S.  221,  9  Sup.  Ct.  708,  33  L.  Ed.  123;  Gaines  v. 
Rugg,  148  U.  S.  228,  13  Sup.  Ct.  611,  37  L.  Ed.  432;  and  In 
re  Ilohorst,  160  U.  S.  653,  14  Sup.  Ct  221,  37  L.  Ed.  1211 
— in  which  writs  of  mandate  were  issued,  are  well-considered 
eases  upon  this  subject.)  The  doctrine  announced  by  the 
supreme  court  of  the  United  States,  and  the  principles  de- 
duced by  the  text  writers  mentioned  from  a  consideration  of 
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the  cases,  are  well  nigh  universally  recognized  and  followed 
by  the  English  and  American  courts,  as  will  appear  by  an  ex- 
amination of  the  following  citations:  {CasteUo  v.  Circuit 
•  Courty  supra;  State  ex  rd,  Huey  v.  Cape  Giardemi  Court  of 
Common  Pleas^  73  Mo.  660;  State  v.  Laughlin^  75  Mo.  358 
State  ex  reL.  Shannon  v.  Hunter^  3  Wash.  St.  92,  27  Pac. 
1076;  Ferguson  v.  Kays^  21  N.  J.  Law,  431;  People  ex  rd. 
Fishers  \,  New  York  Common  Pleas^  18  Wend.  534;  Wood 
V.  Strother,  76  Cal.  545,  18  Pac.  766;  Floral  Springs  Water 
Co.  V  BiveSy  14  Nev.  431;  State  ex  reL  Keanev,  Murphy,  19 
Nev.  89,  6  Pac.  840.)  Nor  is  this  court  without  the  author- 
ity of  its  own  adjudications  which  either  expressly  or  tac- 
itly recognize  the  doctrines  and  principles  referred  to:  (State 
ex  rd.  Mathews  et  al.  v.  Eddy^  supra;  State  ex  rd,  Kellogg  y. 
District  Court  of  First  Judicial  District ^  13  Mont  370,  34 
Pac.  298,  and  State  ex  rel.  Coleman  et  aL  v.  District  Court  of 
Third  Judicial  District^  14  Mont.  476,  37  Pac.  7.) 

It  is  therefore  unnecessary  now  to  determine  whether,  in 
striking  from  the  files  the  statement  of  the  grounds  of  oppo- 
sition to  the  will,  the  district  court  refused  to  take  jurisdiction 
of  the  second  contest,  or,  after  having  obtained  jurisdiction, 
refused  to  proceed  in  its  exercise,  or,  (if  this  differs  from  a 
refusal  to  proceed  in  the  exercise  of  jurisdiction)  erroneously 
decided  a  pure  question  of  law  or  practice  presented  as  a  pre- 
liminary objection,  and  upon  such  erroneous  interpretation  re- 
fused to  entertain  the  contest;  manifestly,  the  court  did  the  one 
thing  or  the  other  or  both,  and  in  either  case  mandamus  is 
the  proper  remedy,  unless  there  are  other  grounds  for  the 
denial  of  the  writ. 

The  plaintiff  is  therefore  entitled  to  a  peremptory  writ,  un- 
less she  has  a  plain,  speedy,  and  adequate  remedy  in  the 
ordinary  course  of  law.  There  is  no  appeal  allowed  from  the 
order  striking  the  grounds  of  contest  from  the  files;  but  con- 
ceding that  the  error  committed  by  the  district  court  in  strik- 
ing the  grounds  of  contest  from  the  files  might  be  reviewed  in 
this  court  on  an  appeal  from  the  judgment  admitting  the  will 
to  probate,  yet  such   remedy    would  not   be  plain,  speedy. 
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and  adequate.  In  the  present  state  of  the  calendar  of  this 
court,  and  under  the  present  rules,  an  appeal  from  a  judgment 
admitting  the  will  to  probate  could  not  be  heard  within  two 
years  after  the  filing  of  the  transcript,  and  before  that  time 
the  right  of  the  plaintiff,  conferred  by  section  2360  of  the  Code 
of  Civil  Procedure,  to  contest  after  the  probate  would  have  ex- 
pired. In  Jn  re  Hohorat^  8upra^  the  court  said:  *  'The  Hamburg- 
American  Packet  Company  being  liable  to  this  suit  in  the  cir- 
cuit court  of  the  United  States  for  the  Southern  district  of 
New  York  if  duly  served  with  process  in  the  district  and  having 
been  so  served  and  the  order  of  that  court  dismissing  the  suit 
as  against  the  corporation  not  being  reviewable  on  appeal  at 
this  stage  of  the  case,  there  can  be  no  doubt  that  mandanms  lies 
to  compel  the  circuit  court  to  take  jurisdiction  of  the  suit  as 
against  the  corporation."  In  Gaines  v.  Sugg^  aupray  the 
I  court  said:  *  'In  the  present  case,  as  we  have  before  observed, 
'  there  was  no  discretion  to  be  exercised  by  the  circuit  court; 
and,  although  it  might  have  been  admissable  to  raise  the 
question  by  a  new  appeal  to  the  proper  court,  yet,  in  view  of 
the  delay  to  be  caused  thereby,  we  do  not  consider  that  such 
remedy  would  have  been,  or  would  be,  fully  adequate,  or  that 
j  a  writ  of  mandamvs  is  now  improper. ' '  To  the  same  effect  is 
St(Ue  ex  rd.  Keome  v.  Murphy^  supra. 

Much  stress  has  been  laid  upon  the  case  of  State  ex  rel.  In- 
dependent  Pvb.  Co,  v.  Smithy  Jvdge^  supra.  Counsel  for  the 
defendant  assert  that  it  is  decisive  of  the  proceeding  at  bar. 
That  case,  however,  is  not  in  point.  There  the  district  court 
did  not  refuse  to  entertain  the  action,  but  took  jurisdiction  of 
it,  and,  if  the  court  erred,  the  error  was  not  committed  in 
the  decision  of  a  question  of  law  preliminary  to  any  investiga- 
tion, but  in  a  matter  in  relation  to  an  interlocutory  order  in- 
volving discretion,  which  could  not  be  controlled  by  a  writ  of 
mandate.  There  it  was  also  properly  held  that  an  appeal  from 
a  judgment  against  the  plaintiff  therein  ^ould  furnish  a  plain, 
speedy  and  adequate  remedy  in  the  ordinary  course  of  law  for 
the  correction  of  any  error  committed  in  refusing  to  change 
the  venue;  an  appeal  was  the  only  remedy,  in  that  case,  and, 
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in  contemplation   of   law,    it  was  in  every   respect   ample. 

A  peremptory  writ  will  be  granted  as  prayed,   commanding 

ihe  district  court  to  restore  the  second  contest  to  the  files,  and 

to  proceed  therewith  in  the  due  exercise  of  its  jurisdiction. 

Writ  Granted. 


MONROE,  Respondent  v.  CANNON,  Appellant. 

[No.  1246.]  ^  /  rA£y  ^yy  3 

^  ^3^  [Submitted  June  22, 1900.   Decided  July  16, 1900.] 

^  4091       Trespass  —  Assumpsit  —  Pleading  —  Willful  and  Deliberate 
d33  3^  Herding  of  Cattle  on  TJnfeTiced  Pasture  of  another. 

f34    132 

1.  In  an  action  in  assumpsit  a  complaint  contains  all  the  averments  necessary  to  the 
creation  of  a  legal  liability  on  the  part  of  the  defendant,  which  alleges,  ownership  of 
the  land  in  the  plaintiff;  ownership  of  the  sheep  In  the  defendant;  the  fact  that  the 
sheep  were  herded  and  pastured  on  plaintiff's  land  during  a  stated  period  of  time; 
and  that  such  pasturage  was  worth  a  stated  amount;  for  from  thette  facts.  If  proved, 
the  law  creates  an  Implied  promise  aud  legal  liability,  although  defendant's  sheep 
were  v^rongr/utly  on  plaintiff's  land. 

2.  Where  defendant  caused  his  sheep  to  be  herded  on  what  he  Icnew  to  be  plalntlJTs 
pasture,  though  the  same  was  unfenced,  an  action  will  lie  for  the  value  of  the  grass 
destroyed  by  the  sheep,  notwithstanding  Political  Code,  Sec.  S258,  providing  that.  If 
an  animal  break  into  any  fenced  Inolosure,  the  owner  of  the  animal  shall  be  liable 
for  damages  sustained,  since  such  statute,  permitting  recovery  only  where  the  land 
Is  fenced,  applies  to  trespasses  committed  by  animals  running  at  large  withoat  the 
Icnowledge  of  the  owner,  and  not  to  a  case  where  one  knowingly  and  willfully  appro- 
priates the  use  of  another's  Uuid. 

Appeal  from  District  Courts  Lewis  and  Cla/rke  county; 
S.  H.  Mclntire^  Judge. 

Action  by  Burt  Monroe  against  Henry  Cannon.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.     Affirmed. 

Statement  of  the  Case. 

This  was^n  action  in  assumpsit,  brought  'in  the  district 
court  of  Lewis  and  Clarke  county  by  Burt  Monroe,  to  recover 
of  the  defendant  Henry  Cannon,  the  sum  of  $600,  allesred  to 
be  due  plainfliff  for  pasturage,  in  that  for  about  ten  days,  end- 
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ing  on  or  about  the  Sth  day  of  December,  1895,  defendant 
herded  and  pastured  his  sheep,  to  the  number  of  about  2,300, 
upon  the  land  and  pasture  of  plaintiff  described  in  the  com- 
plaint. The  facts  of  the  case,  as  shown  by  the  pleadings  and 
proof,  were  substantially  as  fqllows:  At  a  time  long  prior  to 
the  bringing  of  this  action,  the  appellant  and  his  predecessors 
in  interest  enclosed  by  a  fence  something  like  10  sections  of 
land  in  Cascade  county.  Part  of  this  land  so  enclosed  be- 
longed to  appellant,  and  a  portion  thereof  was  a  part  of  the 
public  domain.  To  120  acres  of  this  public  land  so  inclosed  by 
appellant's  fence  the  plaintiff  acquired  title.  During  the 
spring  and  summer  of  1895,  plaintiff  built  ditches  to  this  land 
and  irrigated  it;  and  the  testimony  shows  that,  at  the  time  the 
sheep  of  the  appellant  were  driven  and  pastured  thereon,  this 
land  of  plaintiff  had  upon  it  about  90  tons  of  blue-joint  grass, 
of  the  value  of  from  four  to  five  dollars  per  ton.  While  it  is 
true  that,  at  the  time  of  the  injury  complained  of,  plaintiff's 
land  was  unfenced,  yet  it  appears  from  the  evidence  that  its 
boundaries  were  marked  by  post  holes,  by  ditches,  and  by 
stakes  placed  at  intervals  along  the  exterior  limits  of  ihe  land. 
It  further  appears  from  the  evidence  that  the  band  of  sheep 
which  were  herded  and  pastured  on  plaintiff's  land  were  at 
that  time  in  charge  of  a  herder  in  the  employ  of  the  appellant 
and  that  the  herder  knew  the  boundaries  of  plaintiff's  land, 
and  admitted  that  he  had  been  repeatedly  asked,  and  finally 
had '  been  ordered,  by  plaintiff's  agents,  to  keep  the  sheep  in 
his  care  off  of  and  away  from  the  premises  of  plaintiff.  This 
the  herder  refused  to  do,  saying  that  he  had  been  told  to  herd 
upon  plaintiff's  land,  by  one  Morgan,  foreman  of  defendant. 
The  .result  was  that  the  grass  upon  plaintiff's  land  was  eaten 
up  and  destroyed.  It  further  appears  from  the  evidence 
that  when  the  defendant,  Cannon,  was  informed  by  plaintiff 
of  the  acts  of  his  herder  and  of  the  damage  done,  the  defen- 
dant approved  of  such  acts  on  the  ground  that  the  land  was 
unfenced.  Trial  was  by  jury.  Verdict  for  plaintiff  for  $300. 
Defendant  appeals  from  the  judgment,  and  from  the  order 
denying  his  motion  for  a  new  trial. 
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Mr.  Maasena  Bvllard^  for  Appellant. 

Under  the  common  law  a  man's  premises  were  presumed  to 
be  enclosed,  because  it  was  held  that  whether  he  had  a  fence 
or  other  risible  enclosure  there  'was  upon  his  line  such  a  legal 
barrier  as  to  protect  him  in  his  possession  against  trespass. 
And  this  legal  barrier  was  more  formidable  than  any  sort  of 
artificial  fence  or  other  enclosure  that  could  be  constructed,  so 
that  if  animals  belonging  to  B  went  upon  the  unenclosed  lands 
of  A  and  committed  damage,  B  would  be  liable  therefor. 
But  where  the  statute  has  provided  the  necessity  of  enclosing 
lands  by  a  substantial  fence  or  something  equivalent  thereto, 
and  has  provided  for  the  payment  of  damages  for  trespass  by 
animals  upon  lands  enclosed  by  a  legal  fence,  such  provisions 
are  held  to  negative  the  right  to  sue  for  damages  where  the 
premises  are  not  enclosed  by  a  legal  fence;  and  in  order  to 
maintain  an  action  it  is  necessary  to  allege  and  prove  that  the 
premises  upon  which  the  trespass  is  alleged  to  have  occurred 
were  enclosed  by  a  legal  fence.  This  position  has  been  main- 
tained in  a  number  of  states  where  legal  fence  laws  are  in 
force;  and  we  believe  that  it  is  so  maintained  wherever  such  laws 
are  in  force.  Among  the  states  in  which  the  question  has  been 
presented  and  the  position  above  taken  assumed  are  (Colorado: 
NuckoUs  V.  Oav^y  21  Pac.  Rep.  41;  Morris  v.  Fraker^  5  Col. 
426;  Oregon:  Walker  v.  Bloomingcampy  43  Pac.  175;  BUen 
V.  Paideyy  21  Pac.  Rep.  »34;  Campbell  v.  Bridwell,  5  0r.  3il, 
French  v.  OresvoeU^  11  Pac.  Rep.  62;  California:  Waters  v. 
Moss^  78  Am.  Dec.  561;  Oomerfard  v.  Dupuy^  17  Cal.  308; 
Illinois:  Headen  v.  Rust,  39  111.  186;  OU  v.  Rowley,  69  111. 
469;  SUmer  v.  Shugart,  47  111.  76;  Misner  v.  Light/all,  13  HI. 
609;  Kansas:  Darling  v.  Rogers,  7Kas.  592'yZarktn  v.  Taylor, 
6  Kan.  434;  IT.  P.  R.  R.  Co.  v.  Hand,  7  Kan.  880;  New  York: 
Rose  V.  Bunn,  21  N.  Y.  275;  Bradley  v.  Buffalo,  34  N.  Y. 
427;  Nevada:  CJuise  v.  Chase,  15  Nev.  262;  Nebraska:  Ddan- 
ey  V.  Erickson,  10  Neb.  492;  North  Carolina:  Burgwyn  v. 
Whitfield,  81  N  C.  261;  Jones  v.  Witherspoon,  78  Am.  Dec. 
263;  Missouri:  Moore  v.  White,  46  Mo.  206;  CHiio:  Kerwhacker 
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V.  Cleveland^  C.  cfe  C.  R.  Co.  62  Am.  Dec.  246;  Cleveland  C 
i&C  B.  Co.  V.  EUiott,  40  Ohio  St  474;  Arkansas:  Little  Bock 
cfe  Ft.  S.  B,  Co.  V.  FifUeyj  37  Art  662;  Alabama:  Lee  Co.  v. 
Tarbonmgh,  85  Ala.  590;  WUhite  y.  Speahman,  79  Ala.  400. 
Iowa:  Fraziery,  J/brtinuSy  34  la.  82;  Wagner  v.  Bisaelj  3  la. 
396;  Camp  v.  Flaherty^  28  la.  520;  Indiana:  Myers  v.  Dodd^ 
68  Am.  Dec.  624;  Clark  v.  Stipp,  75  Ind.  114;  Texas:  Clar- 
enden  v.  McCldland,  31  L.  K.  A.  669,  22  L.  K.  A.  105; 
Pennsylvania:  Cheggy.  Gregg j  65  Pa.  227.) 

The  theory  upon  which  the  courts  in  some  pf  the  states 
have  held  that  without  reference  to  the  existence  of  a  statute 
prescribing  a  legal  fence  the  common  law  doctrine  with  refer- 
ence to  trespass  by  animals  upon  unenclosed  lands  does  not 
prevail  is  that  the  common  law  is  not  applicable  to  those 
states.     ( Waters  v.  Moss^  12  Cal.  536.) 

Long  prior  to  the  adoption  of  the  constitution  of  the  State 
of  Montana,  the  territory  embraced  within  its  boundaries  was 
used  largely  for  the  herding  of  immense  bands  of  cattle, 
sheep  and  horses;  marks  and  brands  were  provided  for  certain 
kinds  of  animals;  fence  laws  were  enacted  and  enforced,  and 
the  statute  provided  under  what  circumstances  damages  should 
be  recoverable  for  injuries  to  crops.  All  these  provisions 
negative  the  idea  that  people  were  required  to  keep  their  an- 
imals enclosed  or  that  they  should  be  liable  for  trespass  upon 
unenclosed  premises.  This  position  we  apprehend  would  be 
sustained  by  the  court  were  the  quertion  being  presented  now 
for  the  first  time  to  the  courts  of  Montana;  but  the  Supreme 
Court  of  Montana,  has  already  considered  and  decided  this 
identical  question.  {Smith  v.  Williams^  2  Mont.  196;  Fant 
V.  Lyman^  9  Mont.  61.) 

Mr.  F.  E.  Stranaham^  for  Respondent. 

MR.  JUSTICE  WORD,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

Appdlant  concedes  the  respondent's  ownership  of  the  land, 
the  appellant's  ownership  of  the  sheep,  and  the  value  of  the 
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pasturage.    That  respondent' s  land  was  unf enced  is  undisputed. 

To  appellant's  objection  that  the  complaint  is  insufficient, 
it  is  enough  to  say  that  the  complaint  contains  all  the  averments 
necessary  to  the  creation  of  a  legal  liability  on  the  part  of  the 
appellant.  It  alleges  ownership  of  the  land  in  the  respondent^ 
ownership  of  the  sheep  in  the  appellant;  the  fact  that  they 
were  herded  and  pastured  on-  respondent's  land  during  a 
stated  period  of  time;  and  that  such  pasturage  was  worth  the 
amount  stated  in  the  complaint.  From  these  facts,  if  proved 
the  law  creates  an  implied  promise,  and  a  legal  liability,  al- 
though the  appellant's  cattle  were  vyrong fully  on  the  respon- 
dent's land.  {De  La  Guerra  v.  Newhall,  66  Cal.  21;  Fratt 
V.  Clark*  VI  Cal.  89;  Roberta  v.  Evans,  43  Cal.  380.) 

The  main  contention  of  appellant  is  that  no  action  lies,  and 
no  damages  can  be  recovered,  for  trespass  by  animals  on  un- 
inclosed  lands;  and  in  support  of  his  position  appellant  cites 
the  cases  of  Smith  v.  Williams,  2  Mont.  196;  FantY.  Lyman 
9  Mont.  61,  22  Pac.  120,  and  many  others  of  like  tenor  from 
other  states.  It  is  to  be  observed  that  most,  if  not  all,  of  the 
decisions  to  which  appellant  directs  our  attention  rest  upon 
statutory  provisions  the  same  as,  or  similar  to,  section  3258, 
of  the  Political  Code,  which  is  as  follows: 

^^If  any  cattle,  horse,  mule,  ass,  hog,  sheep,  or  other  do- 
mestic animal  break  into  any  enclosure,  the  fence  being  legal, 
as  hereinbefore  provided,  the  owner  of  such  animal  is  liable 
for  all  damages  to  the  owner  or  occupant  of  the  inclosure 
which  may  be  sustained  thereby.  This  section  must  not  be 
construed  so  as  to  require  a  legal  fence  in  order  to  maintain 
an  action  for  injury  done  by  animals  running  at  large  con- 
trary to  law." 

The  question  now  arises:  To  what  extent  have  statutes 
like  the  one  just  cited  limited  the  right  of  an  owner,  or  of  one 
in  pqssession,  of  real  property,  to  recover  for  trespasses  com- 
mitted upon  it?  "Every  unwarrantable  entry  on  another's 
soil  the  law  entitles  a  trespass  by  breaking  his  dose;  the  words 
of  the  writ  of  trespass  commanding  the  defendant  to  show 
cause, — *  *  Qtuxre  clausum  querentis  /regit, ' '     For  e v^ry  man' s 
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laud  is.  in  the  eye  of  the  law,  inclosed  and  set  apart  from 
his  neighbors;  and  that  either  by  a  visible  and  material  fence, 
as  one  field  is  divided  from  another  by  a  hedge,  or  by  an 
ideal  invisible  boundary,  existing  only  in  the  contemplation  of 
law,  as  when  one  man's  land  adjoins  to  another^s  in  the  same 
tield.  And  every  such  entry  or  breach  of  a  man's  close, 
carries  necessarily  along  with  it  some  damage  or  other;  for  if 
no  other  special  loss  can  be  assigned,  yet  still  the  words  of 
the  writ  itself  specify  one  general  damage,  viz.  the  treading 
down  and  bruising  his  herbage.''     (3  Bl.  Comm.  209.) 

^<A  man  is  answerable  for  not  only  his  own  trespass,  but 
that  of  his  cattle  also;  for  if,  by  his  negligent  keeping,  they 
stray  upon  the  land  of  another  (and  much  more  if  he  permits, 
or  drives  them  on)  and  they  there  tread  down  his  neighbor's 
herbage,  and  spoil  his  corn,  or  his  trees,  this  is  a  trespass  for 
which  the  owner  must  answer  in  damages."     (Id.  211,  212.) 

While  admitting  that  such  would  be  the  rights  of  respon- 
dent under  the  common  law,  appellant  contends  that  the 
provisions  of  section  3268,  Political  Code>  which  makes  the 
owner  of  any  animal  named  therein  liable  for  all  damage  such 
animal  may  do  by  breaking  into  an  inclosure  surrounded  by  a 
legal  fence,  negative  the  right  to  sue  for  damages,  where  the 
premises  are  not  inclosed  by  a  legal  fence;  and  that,  in  order 
to  maintain  an. action,  it  is  necessary  to  allege  and  prove  that 
the  premises  upon  which  the  trespass  was  committed  were  in- 
closed by  a  lawful  fence. 

If,  in  the  case  now  under  consideration,  the  damage  sus- 
tained by  respondent  had  resulted  from  trespasses  com- 
mitted by  cattle  or  sheep,  or  other  animals  named  in  the 
statute,  lawfully  at  large  and  not  under  the  direction  or 
control  of  their  owner,  then  appellant's  position  would 
be  sound.  But  the  evidence  in  this  case  presents  a 
different  question.  Under  the  conditions  disclosed  by  the 
record,  what  rights  had  respondent?  If  appellant  is  right, 
the  respondent,  although  his  grass  had  been  destroyed  by  the 
deliberate  act  of  appellant,  was  without  remedy;  silent 
acquiescence  was  all  that  was  left  to  him.     If  appellant  is  cor- 

VOL.  XXIV-21 
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rect,  no  man  whose  field,  or  pasture,  or  garden  is  not  inclosed 
by  a  legal  fence,  is  entitled  to  any  protection  under  the  law 
from  the  trespasses  of  any  man  who  may  desire  to  drive  or 
herd  his  cattle  or  sheep  upon  it.  If  this  is  true  in  this  case, 
it  is  true  in  any  case  where  a  man's  land  is  not  protected  by  a 
legal  fence.  Take  the  case  of  a  field  in  cultivation,  or  of  a 
garden  adjacent  to  a  home.  It  may  be  that  the  fence  around 
each  had  for  years  served  to  keep  ail  animals  out,  and  yet 
was  not  as  high  or  as  strong  as  the  law  required.  Can  it  be 
possible  that  any  man  is  at  liberty  to  tear  down  such  a  fence, 
drive  his  sheep  or  cattle  within,  that  they  may  feed  upon  the 
contents,  and  escape  all  liability  on  the  ground  that  no  man 
has  any  right  to  complain  of  such  injuries  whose  premises  are 
not  protected  by  a  legal  fence?  Such,  in  our  opinion,  is  not 
the  law.  And  we  are  of  opinion  that  under  the  evidence  in 
this  case  the  respondent's  right  to  recover  for  the  damage 
sustained  by  him  is  as  clear  as  would  be  that  of  one  whose 
fence  had  been  torn  down  by  another,  and  the  fruits  of  his 
labor  destroyed.  If  a  man  has  the  right  to  drive  his  sheep 
or  cattle  upon  the  uninclosed  land  of  another,  and  to  pasture 
them  there,  against  the  will  and  wishes  of  the  owner,  it  follows 
that  he  would  have  the  right  to  go  upon  the  same  land,  to 
mow  the  grass  growing  thereon,  and  appropriate  it  to  his  own 
use.  The  mistake  appellant  makes  is  in  poncluding  that 
the  statute  providing  for  and  defining  a  lawful  fence,  and 
giving  damages  for  the  trespass  of  certain  animals  upon 
premises  inclosed  by  such  a  fence,  does  not  modify,  but 
abrogates  the  rights  existing  under  the  common  law. 

Such  was  the  contention  in  the  case  of  Harrktm  v.  Adavison^ 
76  Iowa,  338,  41 N.  W.  34.  In  the  opinion  the  court  observed: 
<'The  allegations  of  the  petition  are  to  the  effect  that  the 
defendant  knowingly  and  willfully  caused  his  cattle  to  be 
driven  and  kept  upon  plaintiff's  land.  Surely,  the  owner  of 
uninclosed  prairie  land  is  not  deprived  of  his  rights  in  it  by 
any  statute  of  the  state  in  regard  to  fences,  or  which  authorizes 
another  to  use  it  for  pasturage  against  the  owner's  will. 
If  he  may   so  use  it,  why  may  he  not  use  it  for  cultivationi! 
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There  is  nothing  to  be  found  in  the  statutes  of  this  state,  or 
the  decisions  of  this  court,  depriving  the  owner  of  uninclosed 
land  of  the  profits  of  the  grass  and  pasture  thereon,  and  ex- 
empting one  who,  against  his  consent,  appropriates  the  grass 
or  pasture,  from  liability  therefor  to  the  owner.  The  laws  of 
the  state  provide  that  trespass  is  not  committed  when  cattle 
which  are  running  at  large  enter  upon  uninclosed  land.  But 
it  is  quite  a  different  thing  when  cattle  not  running  at  large, 
but  in  the  charge  and  under  the  control  of  a  herdsman,  the 
employe  and  agent  of  their  owner,  are  driven  and  kept  upon 
uninclosed  land  against  the  will  of  the  landowner,  and  with 
full  knowledge  of  the  owner  of  the  cattle.  In  that  case  the 
trespasser  takes  and  appropriates  the  use  of  the  land  for 
pasture,  and  is  held  by  the  law  liable  therefor.  In  the  other 
case,  where  the  cattle,  being  at  large  without  the  act  or 
knowledge  of  the  owner,  go  upon  the  land,  the  owner  is  not 
liable,  for  the  reason  that  he  committed  no  trespass,  and  has 
not  knowingly  appropriated  the  use  of  the  land. ' ' 

A  like  contention  as  to  the  necessity  of  a  fence,  in  order  to 
give  a  right  of  action  was  made  in  the  case  of  Powers  v.  Kindt ^ 
13  Kan.  74,  an  action  of  trespass  to  recover  for  injuries 
committed  by  defendant's  cattle  to  growing  crops  of  plaintiff. 
The  court,  in  an  opinion  by  Brewer,  J.,  say:  <'It  is  insisted 
that,  because  the  findings  show  that  Kindt  had  no  legal  fence, 
or  inclosure  around  his  premises,  he  was  not  entitled  to  recover. 
But  the  court  also  finds  that  Power's  cattle  were  driven  and 
herded  upon  the  premises  of  Kindt  against  his  wishes  and 
consent,  and  while  so  driven  and  herded,  destroyed  the  prop- 
erty as  alleged;  and  as  a  conclusion  of  law  from  the  various  facts 
found,  that  Power's  was  guilty  of  a  wanton  and  willful  want 
of  care.  This  brings  the  case  within  the  rule  laid  down  in 
iMfkin  V.  Taylor^  6  Kan.  433,  446.  It  is  claimed  that  because 
the  plaintiff's  in  error  employed  herders  to  watch  their  cattle, 
and  keep  them  off  from  other  parties'  crops  and  premises, 
they  could  not  be  held  liable  where  they  would  not  have  been 
held  liable  if  they  had  simply  turned  them  loose,  and  they 
had  roamed  upon  Kindt's    premises,    and  done  the    damage 
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complained  of.  This  ignores  the  fact  that  the  court  finds 
that  these  cattle  were  driven  and  herded  upon  Kindt's  premises 
which  brings  in  the  element  of  gross  negligence  or  wanton  and 
willful  want  of  care." 

The  case  of  Lazarm  v.  Phelps^  152  U.  S.  81,  14  Sup.  Ct. 
477,  38  L.  Ed.  363,  an  appeal  from  the  circuit  court  for  the 
Northern  district  of  Texas,  was  much  like  the  one  now  under 
consideration.  The  defendant  in  that  action  (as  did  the  defen- 
dant in  this)  requested  the  court  to  charge  that  ''the  law  is 
that  the  owner  of  stock  is  not  required  to  keep  them  in  an 
inclosure,  or  to  prevent  them  from  ranging  on  the  land  of 
others;  and  that  the  owner  of  land  trespassed  upon  by  cattle 
cannot  recover  from  the  owner  of  the  cattle  damages  for  the 
trespass,  unless  his  land  is  fenced,"  and*  further,  ''that  to 
■  entitle  the  plaintiff  to  recover  in  this  suit  you  must  believe 
from  the  evidence  that  the  plaintiff's  lands  were  fenced  from 
those  leased  by  defendant.  If  there  was  a  common  inclosure 
around  the  lands  of  plaintiff  and  those  leased  by  defendant, 
and  no  fence  separating  such  lands,  then  the  plaintiff  cannot 
recover."  The  court  in  its  opinion  in  the  case,  said:  "The 
object  of  the  statute  [requiring  the  fencing  of  lands]  is  manifest. 
As  there  are,  or  were,  in  the  state  of  Texas,  as  well  as  in  the 
newer  states  of  the  west  generally,  vast  areas  of  land  over 
which  so  long  as  the  government  owned  them,  cattle  had 
been  permitted  to  roam  at  will  for  pasturage,  it  was  not 
thought  proper,  as  the  land  was  gradually  taken  up  by 
individual  proprietors  to  change  the  custom  of  the  country  in 
that  particular,  and  oblige  cattle  owners  to  incur  the  heavy 
expense  of  fencing  their  lands,  or  be  held  as  trespassers  by 
reason  of  their  cattle  accidentally  straying  upon  the  land  of 
others.  It  could  never  have  been  intended,  however,  to 
authorize  cattle  owners  deliberately  to  take  possession  of  such 
lands  and  depasture  their  cattle  upon  them,  without  making 
compensation,  particularly  if  this  were  done  against  the  will 
of  the  owner,  or  under  such  circumstances  as  to  show  a 
deliberate  intent  to  obtain  the  benefit  of  another's  pasturage. 
In  other  words,  the  trespass  authorized,    or  rather  condoned, 
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was  an  accidental  trespass  caused  by  straying  cattle.  If,  for 
example,  a  cattle  owner,  knowing  that  the  proprietor  of  cer- 
tain lands  had  been  in  the  habit  of  leasing  his  lands  for  pasturage 
should  deliberately  drive  his  cattle  upon  such  lands  in  order 
that  they  might  feed  there,  it  would  scarcely  be  claimed  that 
he  would  not  be  bound  to  pay  a  reasonable  rental.  So,  if  he 
lease  a  section  of  land,  adjoining  an  unmclosed  section  of 
another,  and  stock  his  his  own  section  with  a  greater  number 
of  cattle  than  it  could  properly  support,  so  that,  in  order  to 
obtain  the  proper  amount  of  grass,  they  would  be  forced  to 
stray  over  upon  the  adjoining  section,  the  duty  to  make  com- 
pensation would  be  as  plain  as  though  the  cattle  had  been 
driven  there  in  the  first  instance.  The  ordinary  rule  that  a 
man  is  bound  to  contemplate  the  natural  and  probable  con- 
sequences of  his  own  act  would  apply  in  such  case, ' '  —  citing 
the  following  cases:  St.  Louts  Cattle  Co.  v.  Vaught^  ITex. 
Civ.  App.  388,  390,  20  S.  W.  855;  Kenohacker  y .  Railroad 
Co.y  3  Ohio  St.  172;  Union  Pac.  Baihoay  Co.  v.  Rollvns^  5 
Kan.  167,  177;  Larkin  v.  Taylor^  5  Kan.  433;  Delaney  v. 
Errickson,  11  Neb.  533,  10  N.  W.  451 ;  Otis  v.  Morgan,  61 
Iowa,  712,  17  N.  W.  104;  WUlardw.  Mathesus,  7  Colo.  76, 
1  Pac.  690;  to  which  may  be  added  Erbes  v.  Wehmeyer,  69 
Iowa,  85,  28  N.  W.  447;  Bedden  v.  Clark,  76  111.  338;  and 
JSoTton  V.   Y(mng,  6  Colo.  App.  187,  40  Pac.  166. 

A  number  of  the  cases  cited  by  appellant  refer  to  the 
distinction  pointed  out  in  Lazarus  v.  Phelps,  supra,  and 
recognize  the  rule  there  laid  down.  See  Nuckolls  v.  Gaut,  12 
Colo.  361,  21  Pac.  41;  Walker  v.  Bloomingcamp,  34  Oregon 
391,  43  Pac.  175;  Chase  v.  Chase,  15  Nev.  259,  263;  Larkin 
v.  Taylor,  5  Kan.  434;  Bileu  v.  Paisley,  IS  Oregon  47,  21 
Pac.  934. 

The  case  of  'Smith  v.  Williams^  2  Mont.  195,  is  not  at 
variance  with  the  views  herein  expressed.  That  was  an  action 
in  the  nature  of  trespass  to  recover  damages  alleged  to  have 
been  suffered  by  reason  of  the  cattle  of  defendant  breaking 
into  the  inclosure  of  plaintiff  and  destroying  his  grain.  The 
evidence  in  the  case  was  not  properly  before   the  court,  and 
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was  not  considered.  Upon  the  theory  that  the  cattle  were 
lawfully  at  large,  and  were  not  driven  or  herded  upon  the 
premises  of  plaintiff  by  defendant,  the  ruling  of  the  court  in 
this  case  can  be  upheld. 

The  case  of  I^ant  v.  Lymariy  9  Mont.  61,  22  Pac.  120,  seems 
to  eonflict  with  the  views  of  the  court  in  the  present  case. 
We  find,  however,  that  the  court,  in  that  case  used  the  follow- 
ing language:  ''Section  1119  of  the  Fifth  Division  of  the 
Compiled  Statutes  subjects  the  owners  of  animals  to  liabilities 
for  any  damage  done  by  them  by  breaking  into  the  lands  of 
another  inclosed  by  a  lawful  fence.  This  section  negatives 
the  liability  of  the  owner  when  animals  lawfully  at  lai'ge,  as 
in  this  instance,  stray  on  uninelosed  lands  in  quest  of  food  or 
pasturage."  If  the  facts  in  the  case  were  as  indicated  in  that 
part  of  the  opinion  just  given,  then  Fant  v.  Lymauy  supra^  is 
in  accord  with  the  conclusions  reached  herein. 

In  the  case  before  us,  the  complaint  was  amended  so  as  to 
charge  that  the  defendant  ''willfully  and  maliciously ' '  herded 
and  pastured  his  sheep  upon  plaintiff's  land.  While  there 
was  enough  evidence  of  willfulness  and  malice  on  the  part  of 
the  defendant  to  go  to  the  jury,  yet  exemplary  damages  were 
not  asked,  and  it  is  admitted  that  a  verdict  for  the  actual 
damages  only  was  returned.  We  may  say,  further,  that  the 
action  being  in  contract,  the  tort  having  been  waived,  the 
original  complaint  was  sufficient,  and  the  amendment  made 
thereto  unnecessary. 

The  judgment  and  order  appealed  from  are  accordingly 
affirmed.  Afirmed. 
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NOLAN,  Respondent  v.  MONTANA  CENTRAL  RAILWAY 
COMPANY,  Appellant. 

(No.  1262.] 

On  Motion  to  Dismiss  Appeals. 

[Submitted  July  18, 1900.    Decided  July  19, 1900.] 

Appeal  from  Judgment  and  front  Order  denying  Neiv  Trial — 
Undertaking  on  Appeal — Sufficiency . 

1.  Where  respondent  moyed  to  dismiss  an  appeal  for  want  of  a  certlflcaie  under  Code 
of  Clyll  Procedure,  Sec.  1739,  providing  that  the  clerk  of  the  court  shall  certify  that 
an  undertaking  on  appeal.  In  due  form,  has  been  properly  filed,  and  pending  the 
motion  appellant  obtained  an  order  from  the  Supreme  Court  permitting  the  clerk  to 
amend  his  certificate,  and  such  amended  certificate  has  been  filed  In  the  Supreme 
Court  before  the  submission  of  the  motion,  respondent's  motion  will  be  denied. 

2.  An  undertaking  for  an  appeal  from  a  Judgment  for  plaintiff,  and  an  appeal  from  an 
order  denying  a  new  trial,  stating  that  the  undersigned  promise  that  the  defendant 
wiU  pay  all  damages  and  costs  which  may  be  awarded  against  it  on  the  appeal,  or 
dismissal  thereof,  not  exceeding  $S00,  was  not  objectionable  in  not  stating  whether 
the  bond  was  for  the  appeal  from  the  Judgment  or  for  the  appeal  from  the  order 
denying  a  new  trial,  since  the  bondsmen  were  liable  for  any  damages  and  costs  to 
which  the  defendant  might  become  entitled  under  either  appeal. 

Appeal  from  District  Courts  Sih^er  Bow  County\  John 
Lindsay^  Jvdge. 

Action  by  Timothy  Nolan  against  the  Montana  Central 
Railway  Company.  From  a  judgment  in  favor  of  plaintiff, 
and  an  order  denying  a  new  trial,  defendant  appeals.  Motion 
by  plaintiff  to  dismiss  the  appeal.     Motion  denied. 

Mr.  A.  J.  Sho7*eSy  for  Appellant. 

Mr,  George  llaldorn^  for  Respondent. 

PER  CURIAM — The  respondent  moves  a  dismissal  of  the 
appeal  from  the  judgment  in  his  favor,  and  the  appeal  taken 
at  the  same  time  from  an  order  denying  the  appellant's  motion 
for  a  new  trial.  The  grounds  of  the  motion  are:  (^l).that  this 
ooiirt  has  no  jurisdiction  of  either  of  the  appeals,  because  the 
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certificate  of  the  clerk  of  the  district  court  to  the  transcript 
does  not  state  that  an  undertaking  on  appeal  in  due  form  was 
properly  filed,  as  by  section  1739  of  the  Code  of  Civil  Pro- 
cedure the  clerk  is  required  to  certify;  and  (2)  that  the  under- 
taking filed  is  void  for  Ambiguity  and  uncertainty,  because 
the  sureties  after  reciting  that  the  appellant  is  about  to  apfieal 
to  the  Supreme  Court  from  the  judgment  entered  against  it, 
and  from  the  order  entered  denying  the  defendant's  motion 
for  a  new  trial,  '^undertake  and  promise  on  the  part  of  the 
ap[)ellant  that  the  said  appellant  shall  pay  all  damages  and 
costs  which  may  be  awarded  against  it  on  the  appeal,  or  on  a 
dismissal  thereof,  not  exceeding  three  hundred  dollars," 
wherefore  it  cannot  be  ascertained  to  which  appeal  the  under- 
taking applies. 

1.  Since  the  filing  of  the  motion  the  appellant  has  obtiiined 
an  order  of  this  court  permitting  the  clerk  of  the  court 
below  to  amend  his  certificate  to  the  transcript  in  the  particular 
referred  to;  and  the  transcript  is  now  accompanied  with  the 
certificate  of  the  clerk  of  that  court,  filed  here  before  the 
submission  of  the  motion,  to  the  eifect  that  an  undertaking  on 
appeal  in  due  form  was  properly  filed.  This  ground  of  the 
motion  is  therefore  untenable. 

2.  After  reciting  that  the  defendant  is  about  to  appeal 
from  the  judgment  and  the  order  denying  the  defendant's 
motion  for  a  new  trial,  the  undertaking  proceeds:  ^'Now, 
therefore,  in  consideration  of  the  premises  and  of  such  appeal 
we,  the  undersigned  residents  and  freeholders  of  the  city  of 
Great  Falls,  county  of  Cascade,  and  state  of  Montana,  do 
hereby  jointly  and  severally  undertake  and  promise  on  the 
part  of  the  appellant  that  the  said  appellant  will  pay  all 
damages  and  costs  which  may  be  awarded  against  it  on  the 
appeal,  or  on  a  dismissal  thereof,  not  exceeding  three  hundred 
dollars.''  The  respondent  argues  that  this  court  has  no  juris- 
diction of  either  of  the  appeals,  because  the  undertaking  is 
void  for  ambiguity  and  uncertainty,  in  not  specifying  which 
appeal  the  sureties  undertake  to  be  responsible  for.  The  stuue 
question  was  presented  and  argued  in    Watktns  v.  Morris^  14 
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Mont.  354,  36  Pac.  452,  the  opinion  in  which  does  not  dis- 
close the  contents  of  the  undertaking,  the  motion  to  dismiss 
in  that  case  being  as  follows:  ^'Becaase  it  appears  from  the 
notice  of  appeal  on  file  herein  that  the  said  plaintiffs  have  at- 
tempted to  take  two  appeals  (that  is,  an  appeal  from  the  order 
overruling  their  motion  for  a  new  trial,  and  an  appeal  from 
the  judgment),  and  only  one  bond  has  been  filed  for  costs,  and 
that  in  the  sum  of  only  three  hundred  dollars;  and  it  does  not 
appear,  nor  can  it  be  ascertained  from  the  papers  on  file  here- 
in, for  which  appeal  the  said  bond  was  intended  and  tiled." 
The  undertaking  was,  in  substance  and  form,  identical  with 
the  one  in  the  case  at  bar.  In  support  of  the  motion  counsel 
in  that  case  cited,  as  do  counsel  in  this,  Mathison  v.  Leland  1, 
Idaho,  712;  McCoy ^  v.  Oldham,  1  Idaho  465;  Eidy  v,.  Van 
JVeftify  2  Idaho,  93,  6  Pac.  115;  and  Cronin  v.  Bear  Creek 
Gold  Mining  Co.,  2  Idaho,  1146,  32  Pac.  53, — as  well  as 
other  cases.  Although  Wathins  v.  Morris  was  decided  before 
the  enactment  of  the  provision  of  section  1731  of  the  Code  of 
Civil  Procedure,  permitting  an  appeal  from  a  judgment  and 
from  an  order  granting  or  refusing  a  new  trial,  when  taken 
at  the  same  time,  to  be  made  effectual  by  the  filing  of  one 
undertaking  in  the  sum  of  $300,  yet  the  court,  because  of  the 
universal  practice  in  that  regard,  nevertheless  held  such  an 
undertaking  sufficient,  where  the  appeals  were  consolidated  in 
one  record.  The  change  (if  any)  wrought  in  the  practice  by 
that  provision  of  section  1731,  consists  in  restricting  the 
right  to  support  the  appeals  by  an  undertaking  in  the  sum  of 
$300  to  cases  where  such  appeals  are  taken  at  the  same  time. 
In  that  case  this  court  did  not  in  the  opinion  expressly  decide 
the  identical  question  here  raised,  but  the  court  did  by  neces- 
sary implication  determine  it,  and  held  that  the  undertaking 
was  neither  imperfect  nor  void.  It  further  held,  impliedly 
but  necessarily,  that  the  sureties  on  such  an  undertaking 
would  be  answerable  for  any  damages  and  costs  to  which  the 
respondent  might  become  legally  entitled  by  reason  of  either 
appeal;  otherwise,  the  decision  cannot  be  justified,  for,  if  the 
sureties  became  bound  for  the  costs  and  damages  of  but  one 
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of  the  appeals,  the  undertaking  would  have  been  imperfect, 
because  affording  insufficient  security  to  the  respondent,  and, 
if  it  was  impossible  to  ascertain  to  which  appeal  the  under- 
taking was  referable,  it  would  have  been  not  merely  imperfect 
or  insufficient,  but  wholly  void.  The  Watkins  case  decided 
that  the  legal  effect  of  the  contract  made  by  executing  an 
undertaking  (given  to  satisfy  a  statutory  requirement)  in  the 
form  of  the  one  given  in  that  case  was  to  subject  the  sureties 
to  the  payment  of  all  damages  and  costs  which  might  be 
awarded  against  the  appellant  on  the  appeals,  or  on  either  of 
them,  or  on  a  dismissal  thereof.  Sureties  subsequently  ex- 
ecuting undertakings  in  the  sam^e  form  must,  in  legal  contem- 
plation, have  known  and  adopted,  or  be  deemed  to  have 
consented  to,  the  interpretation  theretofore  placed  upon  the 
language  employed,  and  their  contract  will  be  so  construed. 
Upon  the  authority  of  Watkins  v.  MorriSy  supra]  Ramsey  v. 
Burnsj  24  Mont.  234  61  Pac.  129,  Helena  d^.  Livingston  Smel- 
ting Reduction  Co,  v.  Lynch^  24  Mont.  241,  61  Pac. — ; 
Boucher  v.  Barsalou^  Id\  Malumey  v.  Butte  Hardware  Co. 
Id;  and  Teague  v.  John  Caplioe  Co,  Id^ — this  ground  of  the 
motion  to  dismiss  must  be  overruled. 

The  motion  is  therefore  denied.  Denied, 


t<rm        STATE  ex  rel.  BAKER,  Relator  v,  SECOND  JUDICIAL 
4-^  DISTRICT  COURT,  Respondent. 


[No.  1548.] 
[Submitted  June  25, 1900.    Decided  July  23, 1900.] 

Ejectment — Appeal — Stay  of  Execution — Amount  of  Security 
— Mining  Claim, — Real  Estate, 

1.  Code  Ciy.  Proc.  Sec.  1732,  authorizing  a  stay  of  execution  pending  an  appeal  from  s 
judgment  directing  the  delivery  of  possession  of  real  estate,  applies  in  case  of  an 
appeal  by  defendant  in  ejectment  inyolying  an  unpatented  mining  claim. 

2.  Neither  the  statutes  nor  the  courts  in  Montana  recognize  any  distinction  between 
possessory  rights  to  mining  claims  upon  public  lands,  and  real  estate  held  under 
other  titles. 
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3.  When  an  appeal  has  been  dismissed  without  prejudice  because  it  was  improperly 
talcen.  the  order  fixing  the  amount  of  the  first  undertaldng  for  stay  of  execution  was 
fumetuB  officio,  and  on  the  taking  of  a  seoond  appeal  it  was  the  duty  of  the  court  to 
again  fix  the  amount  of  the  undertalcing  for  stay  of  execution. 

4.  Where  defendant  in  ejectment  was  adjudged  to  be  in  wrongful  possession,  and  no 
writ  had  been  issued  to  put  plaintiff  in  possession,  and  defendant  appealed,  and  is 
ready  to  furnish  security  for  stay  of  execution,  the  amount  of  security  should  be 
fixed,  whether  defendant  was  In  possession  or  not. 

Action  by  the  State,  on  the  relation  of  B.  L.  Baker,  against 
the  Seoond  Judicial  District  Court  in  and  for  Silver  Bow 
County,  and  the  Hon.  John  Lindsay,  Judge  thereof,  for  cer- 
tiorari.    Application  dismissed. 

Mr.  J.  E.  Heaiyy  for  Relator. 

Mr.  William  H.  De  Witt^  and  Mr.  T.  Bailey  Lee^  for  Res- 
pondent. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

In  this  cause  the  relator  seeks  by  certiorari  to  have  this 
court  review  and  annul  the  action  of  the  district  court  of 
Silver  Bow  county  in  making  an  order  fixing  the  amount  of  an 
undertaking  on  stay  of  execution  pending  an  appeal  from  a 
judgment  in  the  case  of  Baker  against  the  Butte  City  Water 
Company.  Upon  the  affidavit  filed  in  this  court  the  writ  was 
issued.  The  record  returned  by  the  district  court  discloses 
the  following  proceedings  had  in  said  cause: 

On  July  31,  1899,  the  relator  obtained  a  judgment  against 
the  Butte  City  Water  Company,  a  corporation,  in  a  cause 
wherein  the  relator  was  plaintiff  and  the  said  corporation  was 
defendant.  The  action  was  in  ejectment,  and  by  the  judgment 
the  plaintiff  was  declared  to  be  the  owner  and  entitled  to  the 
IK>ssession  of  the  Keystone  (unpatented)  quartz  lode-mining 
claim,  situate  in  the  Highland  mining  district.  Silver  Bow 
county.  A  motion  for  a  new  trial  was  made  by  the  defendant 
corporation,  which  was  denied.  Appeals  from  the  order  and 
judgment  were  then  taken  to  this  court.  Upon  motion  by  the 
relator  thes^e  appeals  were  dismissed  because  of  a  defective 
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undertaking  on  appeal.  {Baker  v.  Butte  City  Water  Co.  24 
Mont.  31,  60  Pac.  488,  817.)  An  undertaking  on  stay  of 
execution  pending  these  appeals  was  filed  with  the  clerk  of 
the  district  court,  the  court  having  fixed  the  amount  of  the 
same  at  ^250,  conditioned  as  required  by  statute.  Upon  tne 
dismissal  of  these  appeals,  the  order  being  made  without  pre- 
judice, the  defendant  appealed  again  from  the  judgment;  and, 
upon  application  to  the  district  court,  that  court,  by  the  Hon- 
orable John  Lindsay,  one  of  its  judges,  fixed  the  amount  of 
the  undertaking  on  stay  of  execution  pending  the  appeal  at 
^1,600,  which  was  thereupon  filed. 

The  complaint  is  now  made  that  this  order  was  in  excess  of 
jurisdiction,  for  the  reasons  (1)  that  the  statute  (Code  of  Civil 
Procedure  section  1732)  authorizing  a  stay  of  execution  pend- 
ing an  appeal  from  a  judgment  directing  the  delivery  of  pos- 
session of  real  estate  does  not  apply  to  unpatented  mining 
claims;  (2)  that  the  court  had  no  power  to  fix  the  amount  of 
an  undertaking  for  stay  upon  a  second  appeal  from  the  same 
judgment,  because  its  power  was  exhausted  under  the  first 
appeal;  and  (3)  that  at  the  time  the  amount  of  the  undertaking 
was  fixed  it  was  made  to  appear  to  the  district  court  that  the 
mining  claim  in  controversy  was  not  then,  and  for  a  long  time 
had  not  been,  in  possession  of  the  defendant. 

We  are  of  the  opinion,  after  a  consideration  of  the 
questions  presented,  that  the  writ  was  improvidently  granted, 
and  that  it  should  be  set  aside,  and  the  application  dismissed. 

1.  Neither  the  statutes  nor  the  courts  in  this  state  recognize 
any  distinction  between  possessory  rights  to  mining  claims 
upon  public  lands,  and  real  estate  held  under  other  titles. 
While  recognizing  the  United  States  as  the  paramount  pro- 
prietor, the  legislature  and  the  courts  have  always  treated  the 
claimant  under  a  perfected  location  as  the  owner  of  the  fee.  In- 
deed, the  location  operates  as  a  grant  from  the  government; 
and  the  estate  acquired  under  it  is  a  vested  right  to  the  fee, 
which  becomes  absolute  upon  the  performance  of  the  required 
conditions.  It  can  be  lost  only  by  abandonment,  or  by 
forfeiture  and  location  by  another.     It  is  property,  in  every 
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sense  of  that  term,  and  except  in  the  particular  just  noted,  it 
has  ull  the  attributes  of  real  estate.  It  may  be  transferred 
by  salej  as  other  real  estate;  it  may  be  mortgaged;  it  may 
descend  to  the  heir,  or  be  held  by  the  administrator  or  execu- 
tor as  assets  to  pay  debts;  it  may  be  made  liable  to  the  pay- 
ment of  taxes;  it  is  subject  to  statutory  liens;  in  some  instances 
it  may  be  subject  to  the  claim  of  homestead;  and  it  is  subject 
to  levy  and  sale  as  other  lands  for  the  satisfaction  of  judgments. 
Hence  the  legislature  has  classed  this  species  of  property  as 
real  estate  (Political  Code,  section  16;  Civil  Code,  section  4662; 
Code  of  Civil  Procedure  section  3463),  and  has  provided  the 
same  remedies  for  the  protection  and  enforcement  of  rights 
pertaining  to  it,  with  the  same  forms  of  procedure  as  it  has 
provided  for  the  protection  and  enforcement  of  rights 
pertaining  to  other  real  estate.  The  same  actions  are  as 
appropriate  to  the  one  as  to  the  other.  The  same  form  of 
judgment  is  entered  in  both  cases.  It  is  enforced  in  the  same 
way,  subject  to  the  right  of  appeal,  with  a  stay  pending  final 
review,  under  the  provisions  of  the  Code  of  Civil  Procedure. 
These  matters  are  all  so  familiar  to  the  profession  in  this  state 
that  it  is  unnecessary  to  more  than  mention  them.  There  is 
no  provision  anywhere  making  any  exception  in  case  of  min- 
ing claims.  Therefore  we  conclude  that  the  court,  in  making 
the  order  complained  of  was  acting  within  its  jurisdiction,  in 
pursuance  of  the  provisions  of  section  1732,  supra^  and  accord- 
ed to  defendant  a  right  granted  by  statute.  Under  the  pro- 
visions of  this  section,  any  right  established  by  plaintiff  in  his 
action  in  the'  district  court  was  suspended  by  the  undertaking 
given,  pending  the  appeal.  {Skepperd  v.  Tyler ^  92  Cal.  562, 
28  Pac.  601.)  The  case  is  in  no  wise  altered  by  the  fact  that 
tiie  plaintiff  is  kept  out  of  possession  in  the  meantime,  and 
that  there  may  be  difficulty  in  the  way  of  preserving  the  title 
which  he  may  finally  establish  by  doing  the  necessary  rep- 
resentation work.  Any  such  difficulty  is  more  apparent  than 
real.  Doubtless,  by  suitable  proceedings  in  the  trial  court, 
the  right  of  entry  upon  the  claim  for  this  purpose  can  be  ob- 
tained, and  resort  to  force  will  not  be  necessary. 
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The  order  dismissing  the  appeals  in  Baker  v.  Butte  City 
Water  Co.  was  made  without  prejudice.  The  appeals  having 
been  held  not  properly  taken,  the  result  was  that  the  defendant 
was  left  with  all  the  rights  it  would  have  had  if  it  had  not  at- 
tempted to  appeal.  The  fixing  of  the  first  undertaking  was  a 
mere  nugatory  act.  From  it  the  defendant  derived  no  benefit. 
When  the  appeal  from  the  judgment  was  finally  taken  and 
perfected  as  provided  by  statute,  it  was  the  duty  of  the  court, 
upon  application  of  defendant,  to  fix  the  amount  of  the  under- 
taking on  stay,  so  that  the  defendant  might  be  left  in  posses- 
sion of  the  disputed  property  until  its  rights  could  finally  be 
determined.  Upon  a  compliance  with  section  1732,  supra^  it 
was  entitled  to  a  stay,  and  it  would  have  been  an  arbitrary 
act  on  the  part  of  the  court  to  deny  it  by  refusing  to  fix  the 
amount  of  the  undertaking.  The  order  was  therefore  properly 
made.  The  fixing  of  the  amount  of  the  first  undertaking  in 
no  wise  aflfected  the  power  or  duty  of  the  court  to  fix  the 
amount  of  the  second. 

3.  From  the  statements  contained  in  the  affidavit  and  brief 
of  counsel,  it*  seems  that,  at  the  time  defendant  applied  to  the 
district  court  for  the  order  fixing  the  amount  of  the  undertaking, 
there  was  some  sort  of  showing  made,  or  attempted  to  be 
made,  as  to  whether  the  defendant  was  in  possession  of  the 
claim  in  controversy.  This  was  wholly  foreign  to  the  matter 
then  considered.  The  defendant  had  been  adjudged  to  be  in 
wrongful  possession.  No  writ  had  issued  to  put  plaintiff  in 
possession.  The  defendant  had  appealed,  and  was  ready  to 
furnish  the  security  for  a  stay  until  the  appeal  should  be  de- 
termined. Whether,  as  a  fact,  the  defendant  was  in  posses- 
sion, was  no  reason  why  the  amount  of  the  security  should 
not  be  fixed.  If  the  plaintiff  in  the  meantime  had  taken 
peaceable  possession,  he  was  not  disturbed  by  the  order,  for  it 
went  no  further  than  to  name  the  penalty  of  the  undertaking 
to  be  furnished. 

The  writ  having  been  improvidently  issued,  it  is  vacated 
and  set  aside,  and  the  proceeding  is  dismissed.     Dismissed. 
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WADE,    Appellant    v,  LEWIS    &    CLARKE    COUNTY, 

Respondent. 

[No.  1469.] 
[Submitted  June  22, 1900.    Decided  July  23, 1900.] 

Counties —  County  Swt^veyor — Mileage — Statutory  Conatniction. 

1.  Act  March  4. 1897  (Laws  1897,  p.  71)  section  18,  enacts  that  a  county  surveyor  shall  re- 
ceive f5  a  day  as  full  compensation  for  the  performance  of  his  duties.  PoL  Code, 
Sec.  4600,  enacts  ''that  members  of  the  leglslatlye  assembly,  state  officers,  county 
otiicers.  township  officers.  Jurors,  witnesses  and  other  persons  who  may  be  entitled^ 
to  miieajife/'  shall  be  entitled  to  collect  lo  cents  per  mile  for  the  distance  actually 
traveled  *'and  no  more."  H6Z(l,thit  a  county  surveyor  is  not  entitled  to  mileage, 
since  the  purpose  of  the  section  was  not  to  create  a  right  to  mileage,  but  simply  to 
flK  a  uniform  rate  of  mileage,  and,  besides,  the^  phrase  **who  may  be  entitled  to 
mileage"  does  not  only  limit  the  phrase  **other  persons,"  but  refers  back  and  qual- 
ifies "county  officers"  as  well. 

2.  What  is  not  by  law  imposed  as  expenses  upon  a  county  is  not  a  charge  agahist  it. 

3.  Whether  or  not  qualifying  phrases  In  a  statute  apply  to  the  last  antecedent  only 
depends  upon  the  intent  of  the  legislature. 

4*    Punctuation  **ls  a  most  fallible  standard  by  which  to  interpret  a  writing." 

Apoeal  from  District  Court  Lewis  and  Clarke  county;  S.  IL 
Mclntire^  Judge. 

Action  by  John  W".  Wade  against  Lewis  and  Clarke  county 
to  recover  mileage  as  county  surveyor.  Judgment  for  defen- 
dant, and  plaintiff  appeals.     Affirmed. 

Messrs.  Stranahan  &  Stranahan,  for  Appellant. 

Mr.   C  B.  Nolan^  Attorney  General^  for  Respondent. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court. 

By  **An  act  to  define  the  powers  and  duties  of  county  sur- 
veyors, and  to  provide  for  their  compensation,  and  to  abolish 
the  office  of  road  supervisor, "  approved  on  the  4th  day  of 
March,  1897,  and  found  at  page  71  of  the  laws  of  that  year, 
the  duty  of  laying  out,  constructing,  and  repairing  roads  was 
confided  to  the    county    surveyor.     The    plaintiff    was  such 
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officer  of  the  county  of  Lewis  and  Clarke,  and  between  the  1st 
day  of  June,  1897,  and  the  3l8t  day  of  December,  1898,  he 
actually  and  necessarily  traveled  in  the  prosecution  of  road 
work  3,320  miles,  for  which  be  presented  a  claim  to  the  board 
of  commissioners  for  $332,  charging  at  the  rate  of  10  cents  a 
mile.  The  claim  having  been  disapproved  by  the  county  au- 
ditor and  disallowed  by  the  board  of  commissioners,  the  piain- 
tiff  appealed  to  the  district  court  of  the  county,  where  judgment 
was  entered  to  the  effect  that  the  plaintiff  recover  nothing  from 
the  defendant,  and  that  the  defendant  recover  costs  from  the 
plaintiff.     This  appeal  is  from  the  judgment. 

The  sole  question  in  this  case  is  whether  the  plaintiff  is  en- 
titled to  collect  mileage.     Section  13   of  the  act  of  March  4, 
1897,  provides  that  '*the  county  surveyor  of  each  county  shall 
receive  as  full  compensation  for  the  performance  of  his  duties 
as  county  surveyor,  in  connection  with  the  roads  and  other- 
wise, the  sum  of  five  dollars  per  day."     It  is  conceded  that 
this  statute  does  not  authorize  the  plaintiff  to  receive  mileage, 
but  he  contends  that  section  4590  of  the  Political  Code  con- 
fers upon  him  that  right.     Section  4590  is  as  follows:     <<That 
members  of  the  legislative  assembly,    state  officers,    county 
officers,  township  officers,  jurors,  witnesses,  and  other  persons 
who  may  be  entitled  to  mileage,  shall  be  entitled  to  collect 
mileage  at  the  rate  of  ten  cents  per  mile  for  the  distance  actually 
traveled  and  no  more."     If  the  phrase  <<who  may  be  entitled 
to   mileage"   qualifies  the  words  ** county  officers"    in  the 
earlier  part  of  the  section,  then  the  plaintiff  is  not  entitled  to 
mileage;  if  the  phrase  does  not  qualify  <*county  officers,"  the 
plaintiff  is  entitled  to  collect  mileage,  unless  mileage  is  com- 
pensation.    For  the  purposes  of  this  case,  we  assume,  but  do 
not  decide,   that   mileage  is  not  compensation,  and  that  the 
expression   ^'the  distance  actually  travelled"   sufficiently  de- 
fines that  for  which  the  rate  of  mileage  is  prescribed. 

The  principal  argument  advanced  by  the  plaintiff  in  support 
of  his  contention  rests  upon  the  omission  of  a  comma  after 
the  words  < Mother  persons."  He  asserts  that  because  of  such 
omission  the  phrase  <*who  may  be  entitled  to  mileage"  quali- 
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lies  * 'other  persons"  only,  and  therefore  that  members  of  the 
legislative  assembly,  state,  county  and  township  officers,  jur- 
ors and  witnesses,  are  entitled  to  collect  mileage  at  the  rate  of 
10  cents  per  mile  for  the  distance  actually  traveled,  and  that 
such  other  persons  as  may  be  entitled  to  mileage  by  force  of 
statutory  authority  elsewhere  found  shall  likewise  be  entitled 
to  collect  it  at  the  same  rate.  Whether  or  not  qualifying 
phrase.s  in  a  statute  apply  to  the  last^antecedent  only,  depends 
upon  the  intent  of  the  legislature.  In  our  opinion,  the  intent 
of  the  legislature  was  to  fix  a  uniform  rate  at  10  cents  a  mile, 
to  t>e  collected  by  those  entitled  to  mileage  under  the  law, 
and  not  to  create  the  right  to  mileage.  The  very  language  of 
the  section  itself  strongly  supports  this  view.  The  omission 
of  the  comma  after  <<persons,"  while  injecting  an  element  of 
obscurity  into  the  meaning  of  section' 4590,  is  by  no  means 
conclusive  evidence  of  the  intent  of  the  assembly  to  limit  the 
application  of  the  phrase  **who  may  be  be  entitled  to  mileage" 
to  **other  persons."  In  Ewing  v.  Burnet^  11  Pet.  41,  9  L. 
Ed.  624,  the  Supreme  Court  of  the  United  States  said  that 
punctuation  ^'is  a  most  fallible  standard  by  which  to  interpret 
a  writing.  It  may  be  resorted  to  when  all  other  means  fail, 
but  the  Court  will  first  take  the  instrument  by  its  four  cor- 
ners, in  order  to  ascertain  its  true  meaning;  if  that  is  appar- 
ent on  judicially  inspecting  the  whole,  the  punctuation  will 
not  be  suffered  to  change  it."  The  words  ** who  may  be 
entitled  to  mileage,"  being  general,  and  occurring  at  the  end 
of  the  enumeration  of  officers  and  other  persons,  in  our  opin- 
ion apply  to  and  qualify  each,  and  relate  to  such  county 
officers  only  as  are  by  other  statutes  entitled  to  mileage,  and  to 
other  persons  likewise  so  entitled.  Moreover,  the  em- 
phatic inhibition  contained  in  the  words  with  which  the 
section  ends  were  doubtless  inserted  ex  indiuitria^  and  for  the 
purpose  of  voicing  further  the  legislative  will  that  the  stat- 
utes then  in  force  which  prescribed  a  rate  of  mileage  in  excess 
of  10  cents  a  mile  were  no  longer  operative.  It  may  also  be 
observed  that  the  omission  of  the  conjunctive  particle  *'and" 
between  the  word   < 'jurors"   and  the  word    ''witnesses"    is 
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somewhat  significant  of  the  purpose  of  the  assembly.     Had 
the  intention  been  to  provide  by  Section  4590  for  the  pay- 
ment of  mileage  to  all  county  officers,   jurors,  and  witnesses, 
the  assembly  would  not  have   been  likely  to  include  them  in 
the  same   class  with    <^other  persons,^'    and  then  employ  the 
phrase  ^<who  may  be  entitled  to  mileage."      There  is  no  set- 
ting apart  of  county  officers  from  other  persons  who  may  be 
so  entitled.     If  the  Section  read  that  *  ^members  of  the  legis- 
lative assembly,   state  officers,   county  officers,  township  offi- 
cers,  jurors  and  witnesses  and  other   persons  who  may  be 
entitled  to  collect  mileage,  shall  be  entitled  to  collect  mile- 
age  at   the   rate   of   10    cents   per   mile   for    the    distance 
actually  traveled  and  no  more,"    the  position  of  the  plain- 
tiff would  be  stronger;  for  then, — disregarding  other  statutes 
which   serve   to   evince    the    intention   of   the   assembly   in 
passing  the  section,  and  looking  to  its  language  only, — the 
argument  might  plausibly  be  made  that  the  phrase  ^'who  may 
be  entitled  to  mileage"  qualifies  "other  persons"  only,  and 
that  county  officers  fall  within  a  class  distinct  from  the  class 
comprising  such  other  persons.     But  it  is  not  necessary  to 
place  the  decision  wholly  upon  the  grounds  already  suggested; 
conceding  that  Section  4590  is  obscure,  and  its  language  sus- 
ceptible of  more  than  one  interpretation,  it  is  apparent  upon 
examination  of  other  provisions  of  the  statutes  that  the  assem- 
bly in  enacting  Section  4590  did  not  intend  to  create  the  right 
to  mileage,  but  merely  to  provide  that  when  allowed  by  law, 
it  should  be  computed  at  the  rate  of  10  cents  per  mile,  the 
design   being,   as  we  have  said,  to  make  a  uniform  rate.     At 
the  time  the  section  became  law,  members  of  the  legislature, 
the  lieutenant  governor,  the  president  of  the  senate,  and  the 
speaker  of  the  house  received  20  cents  for  each  mile  of  travel 
to  and  from  their  residences  and  the  capital  of  the  state. 
(Sections  220,  221  and  391  of  the  Political  Code.)     By  Sec- 
tion 4644  of  the  Political  Code  jurors  were  allowed  15  cents  a 
mile  for  travel  to  and  from  their  residences  and  the  county  seat. 
By  Section  4660  of  the  same  code  county  commissioners  were 
to  receive  15  cents  for  each  mile  necessarily  traveled  in  going 
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to  and  returning  from  the  county  seat  and  their  places  of  resi- 
dence.     Sheriffs  and   constables  received  15  cents  for  each 
mOe  actually  traveled  in  serving  papers.       (Sections   4634, 
4643  of  the  Political  Code. )    Witnesses  attending  before  courts 
of  record  were  allowed  mileage  at  the  rate  of  10  cents  for  each 
mile.       (Section  4648,  of  the  Political  Code.)      According  to 
the  interpretation  of  Section  4590  for  which  the  plaintiff  con- 
tends, every  state,   county  and  township  oflScer,  and  every 
juror  and  witness,    is  thereby  entitled  to  collect  mileage  for 
the  distance  actually  traveled.     Thus,  if  the  plaintiff's  theory 
be  correct^  the  superintendent  of  public  instruction  would  be 
entitled  to  mileage,  notwithstanding  the  state  is  by  Section 
1716    of   the  Political  Code   required  to  pay  the  traveling 
expenses  necessarily  incurred  in  the  discharge*  of  his  duties, 
and  that  official,  in  addition  to  such  expenses,   would   receive 
mileage  as  so  much  profit  at  the  state's  expense.     Before  the 
repeal  of  Section   502  of   the  Political  Code  by  the  act  of 
March  4,   1897  (Laws  of  1897,  p.  105),  the  state  examiner, 
according  to  plaintiff's  argument,  would  have  been  entitled  to 
receive  mileage  in  addition  to  his  salary,  despite  the  provision 
of  section  502  that  the  salary  was  for  all  services  rendered  in 
any  capacity  whatever,   including  office  and  traveling  expen- 
ses; and  since  the  act  of  March  4,  1897,   he  would,   upon  the 
same  theory,  be  entitled  to  collect  mileage  in  addition  to  his 
traveling  expenses.       With   respect  to  the  commissioner  of 
labor  and  some  other  officers,  the  like  conditions  exist.    Upon 
the  same  theory,  public  administrators  and  county  assessors — 
indeed,  all  public  officers — are  entitled  to  mileage.       Again, 
jurors  and  witnesses  in  courts  not  of  record  were  prohibited 
from  collecting,  or  at  least  were  not  allowed  to  receive,  mile- 
age, (Sections  4647  and  4652  of  the  Political  Code);  but  they 
would  be  permitted  to  collect  it  under  the  plaintiff's  interpre- 
tation of  Section  4590.     It  is  not  to  be  presumed  that  the 
assembly  by  Section   4590  intended   to  bring  about  results 
such  as  would  necessarily  follow  upon  the  plaintiff's  interpre- 
tation of  the  section;  and  nothing  in  the  statute  requires  such 
meaning  to  be  given  to  its  language. 
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Subdivision  8  of  Section  4681  of  the  Political  Code 
provides  that  the  contingent  expenses  necessarily  incurred 
for  the  use  and  benefit  of  the  county  are  county  charges. 
We  are  of  the  opinion  that  this  provision  of  the  statute  is 
foreign  to  the  case  at  bar.  The  statutes  have  imposed  on 
counties  the  duty  of  paying  certain  expenses  and  charges, 
but  have  not  said  that  mileage  to  county  surveyors  is  an  expense 
or  charge  incurred  for,  or  to  be  paid  by,  the  county.  What 
is  not  by  the  law  imposed  as  expenses  upon  a  county  is  not  a 
charge  against  it.  [^ears  v.  Gallatin  Co,^  20  Mont.  462,  52 
Pac.  204,  40  L.  R.  A.  405.) 


The  judgment  is  affirmed. 


Affirmed. 


STATE,  Respondent  v.  MASON,  Appellant. 

[No.  1624.] 
[Submitted  June  27, 1900.    Decided  July  28, 1900.] 

Criminal  Law  —  Appeal  from  Judgment  —  Instructions  — 
Record —  Sufficiency — Review. 

Tlie  court  In  a  criminal  prosecution  charged  the  Jury  that  they  were  the  exduslye  Judges 
of  the  evidence  and  its  weight,  and  the  credibility  of  the  witnesses,  and  that  they, 
on  considering  the  evidence,  might  reject  all  or  any  testimony  not  supported  or  cor- 
roborated by  other  worthy  and  credible  evidence.  Held,  that  on  appeal  from  ihe 
judgment,  on  the  judgment  roll,  such  instruction  could  be  reviewed,  though  tiie 
record  contained  no  evidence,  since  it  was  erroneous  un  Jer  any  and  every  conceiv- 
able state  of  facts. 

Appeal  from  District  Courts  Silver  Bow  County;    William 
Clancy^  Judge, 

John  J.    Mason   was  convicted  of  robbery,  and  appeals. 
Reversed. 

J//'.  John  N.  Kirky  for  Appellant. 

Mr.   C.  B.  Nolan,  Attorney  General^  for  the  State. 
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MR.  JUSTICE  WORD  delivered  the  opinion  of  the  Court. 

On  the  2d  day  of  February,  1899,  in  the  District  Court  of 
Silver  Bow  county,  the  defendant  was  found  guilty  of  the 
crime  of  robbery,  and  thereafter  was  sentenced  to  the  state 
prison  for  a  term  of  twenty  years.  No  motion  for  a  new  trial 
was  made,  nor  does  the  record  contain  any  bill  of  exceptions; 
and  what  evidence  the  record  did  contain,  upon  motion,  has 
been  stricken  out.  The  appeal  is  from  the  judgment,  on  the 
judgment  roll.  It  appears  from  the  judgment  roll  that  wit- 
nesses were  called,  and  testimony  was  given  in  behalf  of 
defendant. 

The  appellant  complains  of  the  following  instruction,  which 
it  is  agreed  was  given  by  the  court  below  of  its  own  motion: 
"The  court  instructs  the  jury  that  they  are  the  sole  and 
exclusive  judges  of  the  evidence  given  in  this  case,  and  the  weight 
of  the  evidence  and  the  character  and  appearance  of  the  witnes- 
ses giving  evidence  on  the  witness  stand;  and  also  may  consider 
the  interest  they  have  in  the  event  of  the  case;  and  if,  after  so 
considering  and  weighing  all  such  evidence  and  fully  considering 
the  same,  may  reject  all  or  any  such  testimony,  where  it  is  not 
supported  or  corroborated  by  other  worthy  and  creditable  evi- 
dence.'^ Counsel  for  the  state  on  the  hearing  of  the  cause 
admitted  that  the  giving  of  the  instruction  was  manifest 
error,  but  contended  that  under  the  rulings  of  this  court,  in 
the  absence  of  all  evidence  from  the  record,  error  in  giving 
or  refusing  instructions  cannot  be  considered  on  appeal. 

It  needs  no  critical  examination  to  detect  the  error  in  this 
instruction  of  which  appellant  complains.  In  it  the  court,  in 
effect,  tells  the  jury  that,  no  matter  how  relevant  or  competent 
or  pertinent  the  testimony  given  in  defendarit's  behalf  maybe, — 
no  matter  if  they  believe  every  word  of  it  to  be  true, — they 
are  at  liberty  to  reject  such  testimony,  unless  it  is  supported 
or  corroborated  by  other  competent  and  credible  evidence. 
This  is  not  the  law.  The  instruction  complained  of  is  clearly 
erroneous,  and  the  presumption  is  that  it  was  prejudicial  to 
the  defendant.    It  cannot  be  correct  under  any  supposed  state 
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of  facts,  and  so  is  wrong  in  the  absence  of  all  evidence,  as  it 
would  be  were  the  evidence  before  us. 

With  the  record  in  this  case  in  the  condition  stated  above, 
the  question  is:     Can  this  instruction  be  reviewed  ? 

It  is  to  be  remembered  that  under  Section  2176  of  the  Penal 
Code  "the  written  charges  and  instructions,  with  the  indorse- 
ments showing  the  action  of  the  court,  form  part  of  the  record, 
and  any  error  in  the  decision  of  the  court  thereon  may  be  taken 
advantage  of  on  appeal,  in  like  manner  as  if  prc^sented  in  a 
bill  of  exceptions;"  and  that  Section  2229  of  the  Penal  Code 
provides  that  the  judgment  roll  in  a  criminal  case  shall  include, 
among  other  things:  "(3)  the  charges  given  or  refused,  and 
the  indorsements  thereon."  Sections  2176,  2229,  supra^  are 
practically  the  same  as  Sections  1176  and  1207  of  the  Penal 
Code  of  California,  adopted  in  1872. 

In  the  case  of  People  v.  King^  27  Cal.  507,  514,  the  court 
said:  "It  is  proper,  however,  to  add,  in  this  connection,  that 
in  the  absence  of  any  statement  or  bill  of  exceptions  embody- 
ing the  evidence,  or  declaring  its  purport  or  tendency,  so  far 
as  may  be  necessary  to  point  the  exception,  we  must  presume 
in  favor  of  the  action  of  the  court  below,  upon  the  principle 
that  the  party  who  alleges  error  must  show  it.  This,  how- 
ever, must  be  taken  with  the  qualification  that,  where  the 
action  of  the  court  below  is  manifestly  erroneous  under  any  and 
every  conceivable  state  of  facts,  this  court  will  review  it,  not- 
withstanding the  evidence  may  not  have  been  brought  up.'* 

People  V.  Levison^  16  Cal.  98,  where  the  defendant  was  in- 
dicted for  receiving  stolen  goods  knowing  them  to  be  stolen, 
— a  leading  case,  cited  in  People  v.  Iving^  aupra^ — furnishes 
an  illustration  of  the  qualification  above  stated.  The  court 
below  had  charged  the  jury  to  this  effect:  "That  a  guilty- 
knowledge  on  the  part  of  the  defendant  is  essential  to  the  con- 
stitution of  the  offense.  This  may  be  shown  either  directly,- 
by  the  evidence  of  the  principal  offender  or  circumstantially, 
by  proving  that  the  defendant  bought  them  very  much  under 
their  value,  or  denied  their  being  in  his  possession,  or  the 
like."     The  court  in  reviewing  this  instruction^  the  giving  of 
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which  was  the  only  error  assigned,  say:  ^<We  understand 
that  the  court  asserted,  as  a  conclusion  of  law,  that  'the  pur- 
chase of  goods  at  a  great  undervalue  by  defendant  is  sulB- 
cient  proof  of  the  knowledge  by  him  that  the  goods  were 
stolen. '  This  is  not  true.  Besides,  the  charge  makes  a  denial 
by  the  defendant  that  the  goods  were  in  his  possession, 
whether  the  denial  was  truly  made  or  not,  proof,  and  sufficient 
proof,  of  the  defendant's  guilty  knowledge.  It  also  leaves 
the  inference  that  the  unsupported  testimony  of  the  thief  is 
sufficient  to  establish  the  defendant's  guilt.  *  *  *  In  this 
case  the  jury  might  well  believe  the  court  instructed  them, 
that,  if  the  defendant  bought  the  goods  much  below  their 
value,  this  was  sufficient  to  convict  him:  or,  if  he  denied  that 
he  had  the  goods,  this  was  enough;  or,  if  the  thief  swore  he 
so  received  them,  this  was  sufficient.  It  is  true,  there  is  no 
statement  in  this  case.  But,  when  the  instructions  are  erron- 
eous under  any  and  every  state  of  facts,  then  this  court  will 
review  them.  For  it  follows  as  necessarily  in  such  a  case  that 
the  court  erred  to  the  prejudice  of  the  defendant,  when  there 
is  no  statement,  as  when  one  exists.  If,  however,  the  instruc- 
tions may  he  correct  under  any  supposed  state  of  facts,  as  the 
appellant  must  show  affirmative  error,  we  presume  in  favor  of 
the  judgment  below,  and  will  not  reverse  the  judgment  when 
no  statement  appears. ' ' 

In  the  case  of  People  v.  Dick^  34  Cal.  663,  for  the  giving 
of  an  instruction  wrong  under  every  conceivable  state  of  facts, 
the  court,  upon  the  authority  of  the  cases  cited  supra^  granted 
a  new  trial.  And  in  Carpentet'  v.  Ewing^  76  Cal.  487,  488, 
18  Pac.  432,  the  court  again  Announces  the  rule  as  follows: 
"None  of  the  evidence  being  brought  up  in  the  record,  and 
there  being  nothing  to  show  its  purport  or  tendency,  it  will 
be  presumed  that  it  was  such  as  to  justify  the  instructions, 
and  that  they  were  properly  given.  The  settled  rule  is  that 
where  the  record  contains  no  part  of  the  evidence  the  judg- 
ment will  not  be  disturbed  on  account  of  instructions  alleged 
to  be  erroneous,  unless  it  appears  that  such  instructions  would 
have  been  erroneous  under  every  conceivable  state  of  facts." 
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In  the  following  cases,  among  others,  this  qualification  of  the 
general  rule  is  recognized  and  applied:  People  v.  Torre»^  38 
Cal.  141;  People  v.  Padillia,  42  Cal.  535;  People  v.  JJona- 
kite,  45  Cal.  321;  People  v.  Brotherton,  47  Cal.  388;  Poph 
V.  Smitli,  57  Cal.  130;  People  v.  Gilhei%  60  Cal.  108;  Peo- 
ple V.  Tracers,  88  Cal.  233,  26  Pac.  88;  People  v.  Dmujafi, 
92  Cal.  607,  609,  28  Pac.  782;  ThoinpHOix  v.  People,  4  Neb. 
531;  McKay  v.  Friebele,  8  Fla.  21. 

Counsel  for  the  state,  in  support  of  his  contention  that, 
in  the  absence  of  all  evidence  from  the  record,  errors  in  the 
giving  or  refusing  of  instructions  cannot  be  considered  on 
this  appeal,  cites  the  following  cases:  Territory  v.  Bell  and 
Lane,  5  Mont.  562,  6  Pac.  60;  Gxim  v.  Murray,  6  Mont.  10, 
9  Pac.  447;  State  v.  Gill,  21  Mont.  151,  53  Pac.  184;  and 
State  v.  Oawith,  19  Mont.  48,  47  Pac.  207. 

In  Territory  v.  Bell  the  court  very  properly  held  that  it  was 
not  possible  to  say  whether  the  verdict  was  contrary  to  the 
law  and  the  evidence,  or  whether  the  instructions  given  or 
refused  Avere  applicable  or  inapplicable  to  the  evidence,  since 
the  evidence  was  not  before  the  court. 

In  Gum  V.  Murray  it  was  held  that  the  statement  urion 
motion  for  a  new  trial  could  not  be  considered  because  of  the 
absence  of  any  motion,  and  of  any  notice  of  motion,  for  a  new 
trial.  The  record  did  contain  what  purported  to  be  an  excep- 
tion to  all  the  instructions  given  by  the  court  to  the  jury,  for 
the  reason  that  the  same  did  not  state  the  law  applicable  to 
the  case  and  were  calculated  to  mislead  the  jury.  The  court 
held  that  this  exception  was  not  a  bill  of  exceptions,  as  con- 
templated by  Section  294,  First  Division,  Revised  Statutes, 
and  therefore  was  not  a  i)art  of  the  judgment  roll. 

\\\  State  V.  Gill  counsel  for  the  defendent  assigned  as  error  the 
giving  and  the  refusal  of  the  court  to  give  certain  instructions 
set  out  in  full  in  the  opinion.  In  passing  upon  this  alleged  error 
the  court  say:  *'This  action  of  the  court  is  assigned  as  error. 
Whether  such  action  of  the  court  was  erroneous  or  not  depends 
necessarily  upon  what  the  evidence  was.  It  is  impossible  for  us 
to  determine  whether  or  not  the  court  erred  in  this  particular, 
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without  an  examiuation  of  the  evidence,  and  there  is  not  a 
syllable  of  evidence  in  the  record. "  It  appears  further  from 
the  opinion  that  the  attorney  general  practically  conceded  in 
his  argument  that  the  evidence,  if  before  the  Court,  would 
show  that  the  District  Court  erred  in  giving  and  refusing  the 
instructions  complained  of,  and  suggests  that  the  proper  course 
for  the  defendant  to  pursue  was  to  appeal  to  the  executive  of 
the  state.  The  Court  announced  itself  as  in  accord  with  this 
view,  and  concluded  by  saying  that,  '*at  any  rate,  the  record 
is  in  such  condition  that  we  are  unable  to  consider  the  error 
assigned  in  the  giving  and  refusing  of  the  instructions  in  ques- 
tion." 

In  State  v.  Gaxcith  the  Court  held  for  reasons  stated  in  the 
opinion,  that  the  bill  of  exceptions  which  contained  the  evi- 
dence could  not  be  considered;  and  that  the  absence  of  all  evi- 
dence from  the  record  made  it  impossible  for  the  court  to 
review  the  alleged  error  of  the  lower  court  in  refusing  to 
instruct  or  advise  the  jury  to  acquit  the  defendant  on  the 
ground  that  the  evidence  was  insufficient  to  warrant  a  convic- 
tion. Next,  taking  up  the  error  alleged  to  have  been  com- 
mitted by  the  court  in  instructing  the  jury,  attention  is  called 
to  the  fact  that  the  ground  designated  in  the  notice  of  motion 
for  a  new  trial  in  the  case  was  that  '*the  verdict  was  contrary 
to  the  law  and  evidence,"  and  the  court  held  that,  so  far  as 
the  motion  pertained  to  the  evidence,  it  must  be  disregarded 
at  once,  as  the  evidence  in  the  case  could  not  be  considered. 

The  question  remaining  in  the  case  was  this:  Could  the 
court  re  vie  IV  the  instructions  on  an  appeal  from  the  judgment, 
or  from  an  order  denying  a  motion  for  a  new  trial,  where  the 
only  designation  of  the  ground  upon  which  the  motion  for  a  new 
trial  was  made  was  that  the  verdict  was  contrary  to  law^  in 
deciding  this  question  the  court  seems  to  assume  that  a  motion 
for  a  new  trial  is  the  only  way  to  bring  up  for  review  errors 
committed  by  the  court  in  instructing  the  jury,  and  that  upon 
such  a  motion  the  instructions  cannot  be  considered,  where  the 
sole  ground  of  the  motion  is  that  the  verdict  is  contrary  to 
law.      Nowhere  in  the  opinion  is  it  said  that  when  an  appeal  is 
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taken  upon  the  judgment  roll  alone,  without  a  statement  or 
bill  of  exceptions,  an  instruction  cannot  be  reviewed  which  is 
manifestly  erroneous  under  any  and  every  conceivable  state  of 
facts.  And  we  do  not  find  in  the  decisions  of  this  court  any 
adjudication  upon  this  precise  question,  more  especially  since 
the  adoption  of  our  present  Code.  In  the  cases  of  Barber  v. 
Briscoe^  8  Mont.  214,  19  Pac.  689,  and  Kleinachmidt  v.  Mc- 
Dermott,  12  Mont.  309,  30  Pac.  393,  and  in  the  concurring 
opinion  of  Mr.  Justice  DeWitt,  in  the  latter  case,  the  question 
now  presented  is  referred  to,  but,  not  being  raised  was  not  de- 
cided. It  may  be  said  that  in  the  case  of  State  v.  Gawithy  supra^ 
the  court  must  have  passed  upon  the  question.  But,  admitting 
this  to  be  so,  yet  it  is  only  inferentially,  since  the  court  no- 
where in  the  opinion  directs  its  attention  to  the  consideration 
of  the  instructions,  except  in  connection  with  the  motion  for  a 
new  trial. 

The  case  ot  State  v.  Gawithy  aupra^  is  overruled  in  so  far 
as  it  is  held  therein  that  on  an  appeal  from  the  judgment,  in 
the  absence  of  a  statement  or  bill  of  exceptions,  the  instruc- 
tions cannot  be  reviewed;  and  we  approve  of  and  follow  the 
rule  as  announced  in  People  v.  Levison^  aupra^  and  the  cases 
cited  in  support  thereof. 

For  the  giving  of  this  instruction  complained  of  by 
appellant,  which  does  not  state  the  law,  and  which  must  be 
presumed  to  have  been  prejudicial  to  the  defendant,  the  judg- 
ment is  revesed  and  the  cause  remanded  for  a  new  trial. 

lieversed  and  remanded. 


RICHTER,  Respondent,  v.  EAGLE  LIFE  ASSOCIATION, 

Appellant. 

[No.  1545.  J 

On  Motion  to  Dismiss  Appeals. 

[SubmittedJuly  28, 1900.    Decided  July  24, 1900.] 

Appeal  and  Error — Order  After  Judgment — Notice  —  Time 
for  Appeal — Undertaking — Two  Appeals — Sujficiency. 
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1.  An  appeal  from  an  order  made  and  entered  on  January  8th  denying  a  motion  to  vac- 
ate a  Judgment  will  be  dismissed,  where  notlee  thereof  was  not  served  until  March 
lOth,  since  such  appeal  was  not  taken  within  60  days  from  the  making  and  entry  of 
the  order,  as  required  by  Code  Glv.  Proc.,  Section  1723. 

2.  An  undertaking,  in  the  sum  of  $300,  on  appeals  from  a  Judgment  and  an  order  made 
thereafter,  denying  a  motion  to  vacate  the  same,  conditioned  for  the  payment  of  dam- 
ages and  costs  of  the  appeal,  without  specifying  to  which  appeal  it  applies,  is  insuffi- 
cient. 

Appeals  from  District  Courts  Lewis  and  Clarke  County; 
Henry  C.  Smithy  Judge. 

Action  by  Jennie  Richter,  individually  and  as  guardian  of 
Harry  Richter  and  Florence  Richter,  miners,  against  the  Eagle 
Life  Association.  From  a  judgment  in  favor  of  the  plaintiff, 
and  from  an  order  denying  a  motion  to  vacate  the  same, 
defendant  appeals.     Appeals  dismissed. 

Mr,  E.  D.  Weed,  for  Appellant. 

Mr.  R.  R.  Purcdlj  for  Respondant. 

PER  CURIAM. — The  plaintiff  recovered  a  judgment  by 
default  against  the  defendant  for  the  sum  of  $2,445,  together 
with  costs,  which  judgment  was  entered  on  the  28th  day  of 
June,  1899.  On  the  8th  day  of  January,  1900,  the  court 
below  made  and  caused  to  be  entered  an  order  denying  the 
defendant's  motion  to  vacate  and  set  aside  the  judgment.  On 
the  10th  day  of  March,  1900,  the  defendant  filed  and  served 
its  notice  of  appeal  from  the  judgment  and  from  the  order  of 
January  8th;  and  on  the  13th  day  of  March,  1900,  it  filed  an 
undertaking,  in  which  the  sureties,  after  reciting  that  the 
defendant  is  about  to  appeal  to  this  court  from  the  judgment 
and  from  the  order,  undertake  and  promise  on  the  part  of  the 
defendant  that  it  will  pay  all  damages  and  costs  which  may  be 
awarded  against  it  on  the  appeal  or  on  a  dismissal  thereof,  not 
exceeding  the  sum  of  $300. 

The  plaintiff  now  moves  to  dismiss  the  attempted  appeal 
from  the  order  of  January  8th  upon  the  ground  that  it  was 
not  taken  within  60  days  after  the  entry  of  the  order.  The 
motion  will  be  granted.      Section  1723  of  the  Code  of  Civil 
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Procedure  provides,  among  other  things,  that  an  appeal  may 
be  taken  from  any  special  order  made  after  final  judgment 
within  60  days  after  the  order  is  made  and  entered  in  the  min- 
utes of  the  court  or  filed  with  the  clerk.  More  than  60  days 
elapsed  between  the  entry  of  the  order  and  the  giving  of  the 
notice  of  appeal  therefrom. 

The  plaintiff  moves  that  the  attempted  appeal  from  the  judg 
ment  be  also  dismissed  for  the  reason  that  the  undertaking  is 
void.  The  supposed  appeals  are  from  a  judgment  and  a  spe- 
cial order  made  thereafter,  other  than  an  order  granting  or 
refusing  a  new  trial;  the  undertaking  is  in  the  sum  of  |300, 
and  is  conditional  for  the  payment  of  the  damages  and  costs 
of  the  appeal,  without  specifying  to  which  of  the  appeals  the 
undertaking  applies.  Upon  the  authority  of  Creek  v.  Boze- 
7nanWaterwo7^k8  Co.,  22  Mont,  327,  56  Pac.  362;  Murphy  \, 
Nor.  Pac.  liaihvay  Co,,  22  Mont.  577,  57  Pac.  278;  and 
Washoe  Coppei^  Co.  v.  Hickey,  23  Mont.,  319,  58  Pac.  866, 
the  principles  of  which  are  approved  and  reaflSrmed,  the  motion 
must  be  granted. 

The  appeals  are  therefore  dismissed. 


e37     I27        WORLD    PACKAGE,    EXPRESS   <&  MESSENGER   CO., 
2J     |g  Appellant,  v.  TRADES  ASSEMBLY,  et  al., 

~~"  Respondents. 

[No.  1493.) 
[Submitted  June  19, 1900.    Decided  July  80, 1900. ) 

Injunction — Appeal  and  Error — Failure  to  Kvcept — Effect — 
Ohjectioiu  —  Waiver. 

Plaintiff,  on  the  hearing  of  liis  application  for  an  injunction,  swore  a  witness  whose  testi- 
mony. In  scope  and  definiteness,  exceeded  the  allegations  of  the  complaint,  and  in 
argument  on  Its  admissibility  the  court  ruled  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  to  which  plaintiff  excepted,  when  defendants 
asked  leave  to  withdraw  their  aflldayits  in  support  of  their  answer,  and  to  be  allowed 
to  stand  on  the  answer  alone,  which  was  granted,  and  on  motion  of  defendant  the 
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court  refused  to  continue  the  temporary  order,  and  yacated  the  order  to  show  cause, 
to  which  plaintiff  excepted.  Held,  that  plaintiff,  by  falling  to  Insist  on  a  ruling  as  to 
the  admissibility  of  his  eyidence,  and  to  object  to  the  withdrawal  of  defendant's  affl- 
davits,  and  thereby  allowing  the  questton  as  to  whether  an  Injunction  should  Issue  to 
be  submitted  on  the  complaint  and  answer,  waived  his  right  to  reylew  the  action  of 
tlie  trial  court  on  appeal. 

Appeal  from  District  Courts  Silvet*  Bow  Count y\  IL  C, 
Smith,  Judge, 

AiTiON  by  the  World  Package,  Express  &  Messenger  Com- 
pany against  the  Trades  Assembly  and  others  to  restrain  de- 
fendants from  interfering  with  plaintiff's  business.  From  an 
order  dissolving  a  temporary  injunction,  and  vacating  an  order 
to  show  cause,  plaintiff  appeals.     Affirmed. 

Statement  of  the  Case. 

On  July  23,  1899,  the  plaintiff  applied  to  the  District 
Court  of  Silver  Bow  County  for  an  injunction  to  restrain  the 
defendants  from  interfering  with  his  messenger  and  express 
business,  in  which  it  is  engaged  in  the  city  of  Butte.  The 
complaint  alleges  that  in  the  conduct  of  said  business  the  plain- 
tiff makes  use  of  electric  call  boxes,  which  it  has  installed  in  vari- 
ous houses  and  places  of  business  in  the  city,  and  that  these  boxes' 
are  connected  with  its  general  office  by  means  of  electric  wires; 
that  it  also  employs  men  and  uses  teams  and  wagons  for  the 
purpose  of  carrying  packages  and  express  matter  and  deliver- 
ing the  same  to  its  customers;  that  all  the  means  thus  em- 
ployed are  necessary  and  indispensible  to  the  proper  conduct 
of  its  said  business;  that  the  defendants  have  entered  into  a 
conspiracy  to  ruin  plaintiff's  business  by  destroying  the  said  call 
boxes,  the  wires  and  other  appliances  used  in  connection  there- 
with, by  forcing  the  employes  of  plaintiff  to  leave  its  employ- 
ment, and  by  compelling  the  merchants  of  Butte  and  plaintiff's 
other  patrons  to  cease  their  patronage;  that  the  defendants 
threaten  to  effect  their  purpose  by  actual  destruction  or  plain- 
tiff*s  said  appliances;  and  to  drive  away  its  employes  and  patrons 
by  means  of  a  boycott;  that  defendants  are  all  insolvent;  and  that 
plaintiff  will  suffer  irreparable  damage  unless  defendants  are 
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restrained   from    their   purpose.     Upon  this  application  one 
of  the  judges  of  said  court  made   an   order   requiring    the 
defendants  to  appear  before  the  court  on  July  29th,  at  10  o'clock 
a.  m.,   to  show   cause  why  an  injunction  should  not  issue  as 
prayed,  and  requiring  them  to  refrain  from  molesting  plain- 
tiff's business  in  any  way  until  a  hearing  could  be  had.     At 
this  time  defendants  McDonald,  Maynard,  Holden  and  Geiger 
appeared  in  their  own  behalf,  and  filed  their  answer,  with  cer- 
tain affidavits  to  resist  the  issuance  of  injunction.      The  ans- 
wer denies  directly  all  the  material  allegations  contained  in  the 
complaint.     No  other  defendants  appeared.     A  bearing  was 
had,  at  which,  from  the  recitals  in  the  record,   it  appears  the 
following  proceedings  occurred:      "The  plaintiff  swore  a  wit- 
ness in  support  of  the  allegations  of  its  complaint,    but  the 
testimony  offered  greatly  exceeded  in  scope,  character  and 
definiteness  the  allegations  of  the  complaint,   and  upon  the 
argument  as  to  the  admissibility  of  said  testimony  the  presid- 
ing judge  stated  that  he  was  of  the  opinion  that  the  allegations 
of  the  complaint  would  not  warrant  the  issuance  of  an  injunction 
or  restraining  order,  and  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  for  an  injunction. '' 
A  recess  was  then  taken  until  2  o'clock  p.  m.     At  this  hour, 
*  'the  parties  being  present  in  person  and  by  counsel,  the  de- 
fendants asked  leave  to  withdraw  their  affidavits  *    *   *  from 
the  files  and  stand  upon  their  answer  alone.     Said  leave  was 
granted   without    objection.        The    court   thereupon  stated 
that  he  was  of  the  same  opinion  in  regard  to  the  sufficiency  of 
the  complaint,  to  which  ruling  plaintiff  duly  excepted.  Where- 
upon, on  motion  of  defendants,   the  court  refused  to  continue 
the  temporary  restraining  order  in  force,  and  dissolved  the 
same,  and  vacated  the  order  to  show  cause,  all  upon  the  com- 
plaint and  answer   herein.     Whereupon  plaintiff  moved  the 
court  for  leave  to  amend  the  complaint,  which  motion  was 
granted.    Whereupon  plaintiff  duly  excepted  to  order  dissolv- 
ing order  to   show  cause  and  vacating  temporary  restraining 
order,  and  was  granted  30  days  to  prepare,   serve  and  file  bill 
of  exceptions.     Whereupon  and  upon  the  same  day,  to- wit. 
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July  29,  1899,  the  plaintiff,  in  pursuance  of  the  leave  granted 
by  the  court,  duly  filed  its  amended  complaint  herein."  From 
the  order  dissolving  the  restraining  order,  and  vacating  the 
the  order  to  show  cause,  the  plaintiff  appeals. 

Jfr.  O.  M.  Hall  and  Mr.  Geo.  A.  Olark,  for  Appellant. 

Mr.  John  N.  Kirk^  for  respondents. 

PER  CURIAM. — The  condition  of  this  case,  as  presented  by 
the  recitals  of  the  record  quoted,  is  anomalous.  The  appel- 
lant obtained  from  the  court  no  ruling  upon  the  admissibility 
of  evidence  under  the  allegations  of  the  complaint.  If  such  a 
ruling  had  been  obtained,  and  the  court  had  held  the  pleading 
bad,  an  amendment  framed  to  meet  the  views  of  the  court 
could  have  been  filed,  and  thus  the  order  to  show  cause  and 
the  restraining  order  would  haye  been  preserved  in  force  until 
a  hearing  was  had  upon  the  evidence.  This  course  is  always 
proper,  upon  a  motion  to  dissolve  an  injunction,  if  the  facts 
contained  in  the  amendment  existed  at  the  time  the  original 
complaint  was  filed  [Pfiater  v.  Wdde^  59  Gal.  273;  Ba/rher  v. 
Beynoldsy  33  Cal.  497;  Shipma/n  v.  Superior  Court  [Cal.].  12 
Pac.  787);  and  the  rule  applies  as  well  to  the  situation  pre- 
sented by  the  record  in  the  present  case.  Either  this  course 
should  have  been  p'ursued,  or  the  plaintiff  should  have  offered 
its  proof,  and  then  stood  upon  the  ruling  by  which  it  was 
excluded.  The  plaintiff  would  then  have  been  in  position  to 
assign  error  upon  the  action  of  the  District  Court,  and  prop- 
erly to  present  it  for  review  on  appeal  to  this  court.  We 
think  the  court  was  wrong  in  the  opinion  that  the  complaint 
does  not  state  a  cause  of  action;  but  this  expression  of  opinion, 
though  it  may  explain  the  plaintiff's  subsequent  action,  was 
not  a  decision  of  any  question  presented  for  determination. 
No  evidence  was  offered  and  excluded.  No  objection  was  made 
to  the  withdrawal  of  the  affidavits  filed  in  support  of  the  deni- 
als made  by  the  answer.  The  question  as  to  whether  an 
injunction  should  issue  was  without  objection  submitted  to  the 
court  upon  the  complaint  and  answer.    As  the  answer  met  and 
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directly  denied  all  the  material  allegations  of  the  complaint,  the 
action  of  the  court  thereon  cannot  be  disturbed.  Though  in  form 
the  order  vacated  the  restraining  order,  and  discharged  the  or- 
der to  show  cause,  it  waA  in  legal  effect  a  refusal  to  issue  the  in- 
junction  upon  the  showing  then  made.  In  this  there  was  no 
abuse  of  discretion.  But,  conceding  that  the  opinion  expressed 
by  the  court  was  in  effect  a  ruling  excluding  plaintiff's  evid- 
ence on  the  ground  that  the  complaint  was  bad,  the  plaintiff 
is  in  no  position  to  complain.  The  record  fails  to  disclose  any 
exception  to  the  ruling  taken  at  the  time.  The  plaintiff  hav- 
ing  thus  submitted  without  complaint  to  the  court's  action, 
thereby  waived  its  right  to  have  this  Court  review  it  and  cor- 
rect the  error  thus  committed. 

The  order  appealed  from  is  affiri^ed. 

Ajffirmed. 


STATE,  EX  REL,  CORNUE,  Relator,  v.  LINDSAY,  Jud(jk, 

Defendant. 

(No,  1617.) 
LSubmltted  June  15, 1900.    Decided  JiUy  80, 1900.] 

Action — Dismissal  by  Plaintiff^ — Paymeiit  of  Costs — Receiv- 
er's Fees  —  Partition  —  Pleading  —  Answer  —  Affirmative 
Relief — Prohibition. 

1.  Under  Code  Civ.  Proc.,  Sec.  1004,  Subd.  1,  authoriziDgdismissalof  anactionbytlie 
plaiDtin  before  trial,  by  entry  In  the  clerk's  register,  provided  affirmative  relief  Is  not 
sought  by  defendant's  answer,  plaintiff  in  a  partition  suit  could  noi  dismiss  hisactloo 
after  answer  filed  selling  up  defendant's  interest  in  lands  in  question,  since  such  ans* 
wer  sought  affirmative  relief. 

2.  Under  Code  Civ.  Proc.  Sec.  1004,  Subd.  i,  authorizing  dismissal  of  an  action  by  plaintiff 
before  trial,  by  entry  in  the  clerk's  register,  upon  payment  of  costs,  where  a  receiver 
had  been  appointed  plaintiff  could  not  dismiss  his  action  until  payment  of  such 
receiver's  compensation,  since  such  expense  is  a  taxable  cost  on  the  losing  party. 

8.  A  plaintiff  may  dismiss  or  discontinue  an  action  where  no  Judgment  other  than  for 
costs  can  be  recovered  against  him  by  the  defendant;  but  when,  under  the  pleadings 
and  evidence,  such  other  Judgment  may  be  recovered,  the  plaintiff  will  not  be  pe^oli^ 
ted,  as  of  course,  to  dismiss  or  discontinue. 

4.  On  application  for  a  writ  of  prohibition  against  a  district  judge,  the  Supreme  Court 
cannot  determine  whether  the  defendant  committed  error  In  a  matter  of  which  he 
had  jurisdiction. 
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Application  for  a  writ  of  prohibition,  on  relation  of  Ellen 
8.  Cornae,  against  John  Lindsay,  Judge  of  the  District  Court 
of  Silver  Bow  County.     Denied. 

Statement  of  the  Case. 

An  alternative  writ  of  prohibition  was  issued  out  of  this 
Court  commanding  the  Hon.  John  Lindsay,  as  Judge  of  the 
District  Court  of  Silver  Bow  County,  to  desist  from  further 
proceedings  in  an  action  pending  in  that  court  wherein  Ellen 
S.  Cornue,  the  plaintiff  in  the  present  suit  is  the  plaintiff,  and 
Henry  A.  Root,  Andrew  J.  Davis,  and  others  are  the  defend- 
ants. By  answer  to  the  petition  and  alternative  writ  the  de- 
fendant has  pleaded  facts  which  he  asserts  to  be  a  sufficient 
showing  of  cause  why  a  peremptory  writ  of  prohibition  should 
not  issue;  and  the  plaintiff  has  replied. 

From  the  pleadings  the  facts  appear  to  be  these.  On  the  8th 
day  of  February,  1898,  the  plaintiff  commenced  an  action  in 
the  District  Court  of  Silver  Bow  County  for  the  partition  of 
certain  real  property,  alleging,  among  other  things,  her 
ownership  of  a  certain  undivided  interest  in  the  property  sought 
to  he  partitioned,  and  that  each  of  the  defendants  had  a  cer- 
tain undivided  interest  therein.  On  the  26th  day  of  February, 
1898,  upon  the  «» />ar^^  application  of  the  plaintiff,  without 
notice  to  any  of  the  defendants  in  the  action,  the  court 
appointed  a  receiver  of  the  property  described  in  the  com- 
plaint, and  the  receiver  took  possession,  and  has  remained  in 
charge  thereof  to  the  present  time.  Certain  of  the  defend- 
ants answered  on  the  15th  day  of  November,  1898,  among  them 
Andrew  J.  Davis,  as  trustee,  who  alleged  that  he  and  his  co- 
defendant.  Palmer,  jointly,  as  trustees,  held  the  undivided 
interest  which  the  complaint  stated  they  owned,  and  set  forth 
also  the  origin  and  source  of  the  title  of  himself  and  Palmer  as 
trustees;  and  denied  that  the  plaintiff  had  any  title  to  the  prop- 
erty. He  demanded  that  the  mterest  in  said  real  property  owned 
by  himself  and  Palmer  as  trustees  be  adjudged,  preserved,  and  set 
apart  and  delivered  to  them  in  case  partition  thereof  should  be 
made  in  the  action.     Thereafter,  and  on  the  3d  day  of  July, 
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1899,  the  plaintiff  caased  to  be  filed  with  the  clerk  of  the  Dis- 
trict Court  her  prcBcipe,  directing  that  officer  to  enter  upon 
the  register  of  actions  the  dismissal  by  the  plaintiff  of  the 
action,  paying  to  the  clerk  at  the  same  time  the  sum  of  $5  as 
and  for  the  costs  incurred  by  the  defendants  therein.  The 
clerk  on  the  day  last  mentioned  made  upon  the  register  of 
actions  a  notation  that  the  prwcipe  for  dismissal  had  been 
filed.  On  the  25th  day  of  November,  1899,  the  court  fixed 
the  compensation  of  the  receiver  at  the  sum  of  $2,250,  and 
upon  a  stipulation  made  between  counsel  for  the  plaintiff 
and  the  receiver,  but  without  notice  to  or  consent  of  the  defend- 
ants, ordered  that  all  costs  should  be  paid  out  of  the  '^trust 
fund."  On  the  23d  day  of  December,  1899,  the  plaintiff 
brought  on  for  hearing  a  motion  to  dismiss  the  action,  which 
motion  was  based  upon  the  theory  that  the  prcecipe  for  dismis- 
sal and  the  entry  by  the  clerk  on  November  25th,  coupled 
with  the  payment  then  made,  was  a  dismissal,  which*  ousted 
the  jurisdiction  of  the  District  Court  to  proceed  further  than 
formally  to  recognize  the  dismissal.  Upon  the  hearing  of  the 
motion  the  defendant  Davis  as  trustee,  and  all  of  the  other 
defendants  who  had  answered,  appeared  and  objected  to  the 
dismissal  of  the  action.  Unless  prohibited  from  so  doing,  the 
defendant  in  the  present  proceeding  will  retain  jurisdiction 
of  and  try  the  cause. 

Messrs.  Toole,  Bach  dh  Toole^  and  Messrs.  Clayherg  cfe  Chmfij 
for  Relator. 

Was  the  case  dismissed  by  the  filing  of  the  prcecipe  and 
payment  of  defendants'  costs?  Section  1004  of  the  Code  of 
Civil  Procedure  provides  as  follows:  <<An  action  may  be  dis- 
missed: *  *  *  <<l.  By  the  plaintiff  himself  at  any  time 
before  trial  upon  payment  of  .  costs,  provided  a  counterclaim 
has  not  been  made  or  affirmative  relief  sought  by  the  answer 
of  the  defendants.  *  *  *  The  dismissal  mentioned  in  the 
first  two  subdivisions  is  made  by  entry  in  the  clerk' s  register.  * ' 
Section  1008  of  the  Code  of  Civil  Procedure  provides:  ««Upott 


Digitized  by 


Google 


r 


24  Mont.]  State  v.  Lindsay.  355 

the  dismissal  or  disposition  of  an  action  in  which  the  court  has 
jurisdiction  of  the  subject-matter  of  the  action,  it  is  the  duty 
of  the  court  to  render  such  judgment  for  costs."  We  insist, 
however,  that  in  case  the  costs  have  been  paid,  no  such  judg- 
ment need  be  entered.  Plaintiff  did  everything  required  to 
be  done  by  this  statute.  After  filing  a  prcBcipe  and  payment 
of  defendant's  costs,  it  became  the  duty  of  the  clerk  to  enter 
the  dismissal  of  the  suit  on  the  register  of  actions.  If  he  has 
failed  so  to  do  plaintiff  should  not  suffer  thereby.  Plaintiff 
went  even  further  than  the  statute  requires  by  calling  the 
attention  of  the  court  to  what  had  been  done,  and  asking  judg- 
ment of  dismissal. 

A  dismissal  by  the  plaintiff  under  the  statute  is  an  absolute 
matter  of  right.  Nothing  remains  in  the  discretion  of  the 
court  at  all.  {J^ew  Eampshire  v.  BcUlj  48  Pac.  137;  S.  C.  51 
Pac.  899;  Lownum  v.  West^  35  Pac.  130;  Jackaori  v.  Roane^ 
23  S.  E.  118;  BUckely  v.  FA^^,  25  S.  E.  592;  BeaU  v.  W. 
r.  Td.  Co.,  74  N.  W.  54;  Sharplesa  v.  Giffen,  66  N.  W.  285; 
Northwestern  Mvt.  Life  Ins.  Co.  v.  Barbour^  23  S.  W.  584; 
State  V.  Rost^  19  So.  256;  Oaamian  v.  JarviSy  94  Fed.  603.) 
After  the  filing  of  the  proecipe,  or  at  least  after  the  making 
of  the  motion  to  dismiss  the  suit,  the  court  lost  jurisdiction  of 
the  suit  inter  partes  and  has  no  right  to  proceed  further 
therein.    {New  Hampshire  Banking  Co.  v.  Ball^  51  Pac.  899.) 

There  is  no  affirmative  relief  asked  and  no  counter-claim 
alleged  in  the  answer  of  Andrew  J.  Davis,  trustee.  {Bahcock 
v.  MaxweUj  21  Mont.  507;  Moyle  v.  Porter,  51  Cal,  639; 
WoodY,  Jordan,  57  Pac.  998;  Peters  v.  Chandler,  51  S.  W. 
281;  Union  Bank  v.  Board  of  Commrs.,  21  S.  E.  410;  Pom. 
Code,  Rem.  Sec.  97). 

That  a  receiver  was  appointed  was  no  objection  to  the  dis- 
missal of  the  suit.  The  power  of  a  court  is  limited  to  the 
appointment  of  a  receiver  during  the  pendency  of  the  suit. 
The  receivership  i&  simply  ancillary  to  the  suit,  and  the  suit 
is  not  ancillary  to  the  receivership.  True,  the  dismissal  of  the 
gait  does  not  ij>so  facto  discharge  the  receiver.  It  simply 
ends  his  duties  inter  partes,  and  the  court  retains  jurisdiction 
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of  the  receiver  and  the  subject-matter  of  the  suit  in  his  pos- 
session to  compel  the  receiver  to  settle  his  account  and  turn 
over  the  property  to  the  parties  from  whom  it  was  taken  by 
him.  When  his  account  is  settled  and  the  property  returned, 
his  discharge  by  the  court  follows  as  a  matter  of  course.  The 
following  authorities  are  more  or  less  in  point  on  this  propo- 
sition: I^ield  V.  JoneSj  11  Ga,  413;  Ireland  \.  Nichols,  40 
How.  Pr.  85;  Rockwell  v.  Portland  Bank^  50  Pac.-566; 
Campbell  v.  EverBole^  38  S.  W.  486;  High  on  Receivers,  Sees. 
833,  837;  Beach  on  Receivers,  Sec.  796;  2  Daniel's  Chan. 
Pr.  (5th  Ed.)  p.  1754;  Pitt  v.  Bonner,  5  Sim.  577. 

•  That  prohibition  is  the  proper  remedy,   see:     Kaufman  v. 
Superior  Court,  46  Pac.  9u4;  Boj/d  v.  Steele,  59  Pac.  21. 

Jfr.  K  N.  Ilarwood,  for  Respondent. 

MR.  JUSTICE  PIGOTT,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  plaintiff  contends  that  at  the  time  she  filed  the  prcecipe 
for  dismissal  she  paid  all  the  costs  of  the  defendants  in  the 
action,  and  that  neither  of  the  answers  stated  a  counterclaim 
or  sought  affirmative  relief,  and  that  therefore  the  action  was 
disnussed,  and  the  court  was  thereafter  without  jurisdiction. 
Section  1004  of  the  Code  of  Civil  Procedure  is  as  follows: 
''An  action  may  be  dismissed  or  a  judgment  of  nonsuit  entered 
in  the  following  cases:  (1)  By  the  plaintiff  himself,  at  any 
time  before  trial,  upon  payment  of  costs;  provided,  a  coun- 
terclaim has  not  been  made  or  affirmative  relief  sought  by  the 
answer  of  the  defendant.  If  a  provisional  remedy  has  been 
allowed,  the  undertaking  must  thereupon  be  delivered  by  the 
clerk  to  the  defendant,  who  may  have  his  action  thereon.  (2) 
By  either  party  upon  the  written  consent  of  the  other.  (3)  By 
the  court,  when  the  plaintiff  fails  to  appear  on  the  trial,  and  the 
defendant  appears  and  asks  for  the  dismissal.  (4)  By  the 
court,  when  upon  ttie  trial  and  before  the  submission  of  the 
case  the  plaintiff  abandons  it.  (5)  By  the  court,  upon  motion 
of  the  defendant,  when  upon  the  trial  the  plaintiff  fails  to 
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prove  a  sufficient  case  for  the  jury.  *  *  *  The  dismissal 
mentioned  in  the  first  two  subdivisions  is  made  by  entry  in  the 
clerk's  register."  It  is  apparent  that  a  counterclaim  is  not 
interposed;  but  we  are  of  the  opinion  that  affirmative  relief  is 
sought  by  the  answer  of  Davis,  trustee.  Under  the  provi- 
sions of  Chapter  IV,  Title  X,  Part  II  of  the  Code  of  Civil 
Procedure,  (Sections  1340-1399),  which  treats  of  actions  for 
the  partition  of  real  property,  the  defendant  is  not  required  to 
plead  facts  sufficient  to  constitute  a  counterclaim  in  order  to 
obtain  affirmative  relief.  In  actions  brought  for  partition  the 
plaintiffs  must  set  out  specifically  and  particularly  so  far  as 
may  be  known  to  them,  the  interests  of  all  persons  in  the 
property;  the  defendants  must  set  xorth  in  their  answers  fully 
and  particularly  the  origin,  nature  and  extent  of  their  respect- 
ive interests.  The  rights  of  all  parties  may  be  put  in  issue, 
tried,  and  determined.  An  answer  stating  the  matters  required 
to  be  pleaded  by  the  statute  will,  when  established,  entitle  the 
defendants  to  full  relief.  While  the  rule  ordinarily  applicable 
to  actions  in  general  is  that  a  defendant  will  not  be  granted 
affirmative  relief  unless  he  pleads  and  proves  facts  constituting 
a  counterclaim,  actions  for  partition  comprise  an  exceptional 
class.  In  McClaskey  v.  Barr  (C.  C.)  48  Fed.  130,  a  suit  for 
partition,  the  court  said  that  <'when  the  defendants  have  an 
interest  in  the  property  as  co-tenants,  it  is  incumbent  on 
them,  by  their  answer,  to  disclose  the  nature  and  extent  of 
such  interest  as  fully  as'  the  plaintiff  in  his  complaint,  is 
required  to  disclose  the  nature  and  extent  of  his  interest. 
They  become,  as  it  were,  plaintiffs  seeking  affirmative  relief, 
and  bound  by  all  the  rules  of  pleading  to  exhibit  the  facts 
upon  which  alone  that  relief  can  be  properly  extended," — 
which  is  quoted  from  the  text  of  Section  499,  of  Freeman  on 
Co-Tenancy  and  Partition.  The  opinion  in  the  case  just  cited, 
as  well  as  Section  499  of  Mr.  Freeman's  treatise,  approves  the 
following  extract  from  Morenhout  v,  Higuera^  32  Cal.  290: 
<^An  action  for  partition  under  our  statute  is  to  some  extent 
sui  genei'is.  The  parties  named  in  the  complaint,  whether  as 
plaintiffs  or  defendants,   are  all  actors,  each  representing  his 
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own  interest.  Whether  plaintiffs  or  defendants,  they  are 
required  to  set  forth  fully  and  particularly  the  origin,  nature, 
and  extent  of  their  respective  interests  in  the  property.  This 
having  been  done,  the  interest  of  each  or  all  may  be  put  in 
issue  by  the  others;  and,  if  so,  such  issues  are  to  be  first  tried 
and  determined,  and  no  partition  can  be  made  until  the  respect- 
ive interests  of  all  the  parties  have  been  ascertained  and  set- 
tled by  a  trial."  Parties  to  an  action  in  partition  are  all  act- 
ors or  plaintiffs,  each  against  each  and  all  others.  {Senter  v. 
DeBemalj  38  Cal.  637).  A  plaintiff  may  dismiss  or  discon- 
tinue an  action  where  no  judgment  other  than  for  costs  can  be 
recovered  against  him  by  the  defendant^  but  when  under  the 
pleadings  and  evidence  relevant  thereto,  such  other  judgment 
may  be  recovered,  the  plaintiff  will  not  be  permitted,  as  of 
course,  to  dismiss  or  discontinue.  (^McKesaon  <&  Hunt  v.  Men- 
denhallj  et  al.^  64  N.  C.  502.  See,  also,  EateWs  Executors  v. 
Franklin,  29  N.  J.  Law,  264). 

Nor  do  we  think  that  the  plaintiff  complied  with  the  require* 
ment  of  Subdivision  J  of  Section  1004,  supra,  that  he  must 
pay  costs  as  a  condition  to  a  dismissal  by  himself  before  trial. 
The  compensation  of  a  receiver  is  taxable  costs.  {Hutchinson 
V.  Hampton,  1  Mont.  39;  Ervin  v.  Collier,  2  Mont.  605.) 
The  compensation  of  a  legally  appointed  receiver,  while  prim- 
arily chargeable  to  and  payable  out  of  the  property  or  funds 
in  his  hands,  as  was  held  in  Hutchinsion  v.  Hampton^  supra, 
is  nevertheless  (in  the  absence  of  exceptional  facts)  ultimately 
taxable  to  the  losing  party,  whose  wrong  occasioned  the 
appointment,  as  was  declared  in  Ervin  v.  Collier,  supra.  The 
receiver  in  Comue  v.  Root,  et  al. ,  was  appointed  upon  the 
application  of  the  plaintiff,  who  sought  thereafter  to  dismiss 
the  action  without  paying  the  amount  of  the  costs  chargeable 
against  the  defendants'  interest  in  the  real  property — indeed, 
it  is  not  admitted  that  the  plaintiff  has  any  interest  therein. 
The  attempted  dismissal  by  the  plaintiff,  without  payment  of 
the  costs  occasioned  by  her  acts,  was  ineffectual.  At  the  com- 
mon law  neither  a  discountinuance  nor  a  dismissal  could  be 
entered,   except   by  order  of  the  court  or  of  the  chancellor. 
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Subdivision  1  of  Section  1004  alters  the  common-law  and  equity 
rale  by  permitting  the  plaintiff  himself,  upon  condition  that 
be  pay  the  costs,  to  dismiss  his  action  (in  the  absence  of  a  coun- 
terclaim pleaded  or  affirmative  relief  sought)  at  any  time 
before  trial  by  entry  in  the  clerk's  register.  Without  the  per- 
formance of  this  condition  the  attempted  dismissal  is  ineffect- 
ual. It  is  true  that  a  plaintiff  may  not  infrequently  be  un- 
able to  ascertain  the  amount  of  the  costs  at  the  time  that 
he  desires  to.  dismiss  the  action;  this  is  a  penalty  which  he 
must  suffer  as  a  consequence  of  the  mistake  or  error  commit- 
ted by  him  in  bringing  the  action,  which  he  impliedly  admits 
should  not  have  been  commenced.  We  cannot,  of  course,  on 
application  for  a  writ  of  prohibition,  determine  whether  the 
defendant  or  the  District  Court  erred  in  the  amount  allowed 
to  the  receiver.  There  was  jurisdiction  to  allow  compensation 
and  fix  its  amount. 
i  The  defendant,  as  the  judge  of  the  court  over  which  he  pre- 

I  sides,  has  jurisdiction  of  the  action.    Let  judgment  be  entered 

I  setting  aside  the  alternative  writ  of  prohibition,  denying  a  per- 

emptory writ,  and  dismissing  the  proceedings. 

Judgment  for  tlie  Defendant. 


24    a59. 


STATE,  EX  REL.  GEMMELL.  Relator  r.  CLANCY,  Judge,     i  5?  iw 

Respondent.  ^27  -m 

'  24         3.59 

[  Nos.  1540  and  1541.]  '  *||       }  ^6 

[Submitted  Jooe  20, 1900.  Decided  July  80, 1900.] 

In/  unction  — Disobedience —  Constructive  Contempt  — Affidavit 
of  Facts — Refusal  to  Allow  Defence —  Certiorari, 

1.  Code  GtT.  Proc.  Sect.  2172,  proTides  that,  where  a  contempt  is  not  committed  in  the 
conrt'g  presence,  an  affldavit  of  the  facta  ghall  be  presented.  Section  2178  authorizes 
the  issoance  of  an  order  to  show  cause  on  such  affldavit,  and  Sections  2178  and  2179 
proTlde  that,  when  the  person  on  whom  the  order  to  show  cause  was  served  appears, 
the  court  must  investigate  the  charge  and  determine  whether  the  person  chansed  is 
goilty.   B€fA^  that  it  was  improper  to  refuse  to  allow  relator  to  move  to  dissolve  a 
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temporary  Injunction,  or  to  be  heard  in  opposition  to  tlie  motion  to  continue  it,  on 
the  ground  that  he  was  In  contempt  for  violating  the  injunction  by  posting  notlees  on 
the  property  on  which  he  was  forbidden  to  go.  when  no  contempt  proceedings  had 
been  instituted  against  him  and  no  opportunity  was  given  him  to  defend  himself  In 
the  matter. 

2.  In  all  contempt  proceedhigs— save  for  such  as  are  committed  in  the  court's  immed. 
late  presence— an  affidavit  is  essentlaL 

8.  In  cases  where  the  alleged  contempt  consists  in  the  violation  by  a  party  of  an  order 
made  in  a  civil  suit  still  pending,  such  party  Is  entitled  to  a  separate  and  distinct  no- 
tice of  the  contempt  proceeding,  in  order  that  he  may  be  afforded  an  opportunity  to 
prepare  his  defense,— since  every  one  has  the  inalienable  right  of  being  heard  In  his 
own  defense. 

4.  A  nonappealable  order.  In  the  making  of  which  the  court  exceeded  Its  jurisdiction, 
may  be  reviewed  on  certiorari. 

Certiorari  by  George  Gemmell  to  review  the  action  of 
William  Clancy,  Jud^e  of  the  Second  Judicial  District  Court, 
in  holding  relator  guilty  of  contempt.     Orders  reversed. 

Mr,  George  M.  Bourquin^  Mr,  Frank  E,  Corhett^  and 
Meaars,  Clayberg  cfe  Gunn^  for  Relator. 

Messrs.  Forbes  c6  Evans,  Mr,  WiUiavi  H,  De  WUt,  and  Mr. 
T.  Bailey  Lee,  for  Respondent. 

MR.  JUSTICE  WORD  delivered  the  opinion  of  the  court. 

Proceedings  on  certiorari  to  review  the  orders  of  the  Dis- 
trict Court  of  Silver  Bow  County  made  on  the  3d  and  the  30th 
days  of  March,  1900.  The  facts  are  these:  In  a  certain  action 
pending  in  said  District  Court,  entitled  *  'Lyman  M.  Harley 
and  Butte  &  Boston  Consolidated  Mining  Company,  Plaintiffs 
V.  Montana  Ore  Purchasing  Company,  George  Gemmell,  et 
al.,  Defendants, '^  respondent,  as  judge  of  said  court,  issued  a 
temporary  injunction  against  said  defendants,  which  was  duly 
served  on  the  relator  herein  on  the  6th  day  of  January,  1900, 
enjoining  and  restraining  him  from  entering  upon  the  Wash- 
ington placer  mining  claim,  particularly  described  in  the  com- 
plaint, of  which  plaintiffs  alleged  they  were  the  owners  and  in 
possession.  On  January  26,  1900,  relator  filed  his  separate 
answer  in  said  action,  denying,  among  other  things,  the  own- 
ership and  possession  by  plaintiffs  of  said  Washington  placer 
mining  claim,    and  setting  up  matters  in  the  way  of  defense 
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immaterial  on  this  hearing.  Relator  sabsequently  filed  an 
amended  answer  and  a  supplemental  answer,  and  also  made  and 
served  his  motion  to  dissolve  the  temporary  restraining  order 
theretofore  issued  in  said  cause.  This  motion  came  on  for 
hearing  on  the  3d  day  of  March,  1900.  Testimony  was  intro- 
duced in  support  of  said  motion.  It  appeared  from  the 
evidence  of  relator  given  on  said  hearing  that  on  the  6th  day 
of  January,  1900,  and  shortly  after  he  had  been  served  wjth 
said  temporary  restraining  order,  relator  had  posted  upon  the 
premises  embraced  in  said  order  tnree  separate  location  notices, 
copies  of  which  were  offered  in  evidence.  Thereupon  counsel 
for  plaintiffs  objected  to  relator  being  heard  upon  his  motion 
to  dissolve,  on  the  ground  that  relator  was  in  contempt  of 
court.  Relator  further  testified  that  he  had  posted  said  loca- 
tion notices  by  advice  of  counsel.  The  court,  the  respondent 
herein,  sustained  said  objection,  and  refused  to  hear  relator 
on  his  said  motion  to  dissolve,  on  the  ground  that  relator  was 
in  contempt  of  court  in  entering  upon  said  premises  and  post- 
ing said  locatian  notices  thereon  after  said  restraining  order 
had  been  served  upon  him.  Afterwards,  to  wit,  on  March  30, 
1900,  plaintiffs'  order  to  show  cause  why  an  injunction  pen- 
dente lite  should  not  be  granted  came  on  to  be  heard.  Wit- 
nesses were  called  and  evidence  was  given  in  behalf  of  plain- 
tiffs. At  the  close  of  plaintiffs'  evidence,  relator  offered  to 
introduce  evidence  in  his  own  behalf.  At  once,  and  before 
the  introduction  of  any  evidence  by  relator,  plaintiffs  objected 
to  any  testimony  whatsoever  being  offered  on  the  part  of  the 
relator,  for  the  reason  that  it  had  already  been  adjudged,  on 
March  3,  1900,  that  relator  was  in  contempt  of  court.  The 
court  sustained  said  objection,  would  not  permit  relator  to 
introduce  evidence,  and  refused  to  hear  him  in  opposition  to 
plaintiffs'  application  for  an  injunction  pendente  lite.  There- 
after on  the  30th  day  of  April,  1900,  the  court  made  an  order 
granting  plaintiffs'  prayer  for  an  injunction  during  the  pen- 
dency of  the  action.  On  the  application  of  relator,  writs  of 
ce7*tiorari  issued  out  of  this  Court  to  revjew  the  orders  of  the 
court  above  designated.    Only  one  return  has  been  made;  but, 
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as  this  return  embraces  all  the  matters  pertaining  to  both  or- 
ders, they  will  be  considered  together. 

First,  as  to  the  order  of  March  3,  1900.  The  defendant 
Gemmell,  relator  herein,  as  was  his  tight,  had  filed  and  served 
his  motion  to  vacate  the  temporary  restraining  order  issued  on 
the  day  the  action  was  begun.  In  due  course  this  motion  to 
dissolve  came  on  for  hearing.  While  the  relator  was  on  tfaie 
stand,  counsel  for  plaintiffs  objected  to  said  relator  being 
heard,  on  the  ground  that  it  appeared  from  his  own  testimony 
that  said  relator  was  in  contempt.  The  court  adopted  the 
views  of  plaintiffs'  counsel,  and  refused  to  bear  rela- 
tor. When  relator's  motion  came  on  for  hearing,  and  he  took 
the  stand  in  his  own  behalf,  no  judgment  or  other  proceedings 
for  contempt  had  been  taken  against  him.  No  affidavit  con- 
taining the  facts  constituting  the  contempt  had  been  presented. 
No  notice  had  been  given  him;  nor  had  he  been  served  with 
an  order  to  show  cause  why  he  should  not  be  punished  for  con- 
tempt. On  the  contrary,  it  does  appear  that,  on  the  hearing 
of  said  motion  on  the  3d  day  of  March,  relator  was  held  guilty 
of  contempt  without  notice,  without  an  opportunity  to  be 
heard,  without  an  opportunity  to  defend,  and  in  the  absence 
of  an  affidavit  of  the  facts  constituting  the  contempt  necessary 
to  set  the  power  of  the  court  in  motion.  It  appears  from  the 
evidence  of  relator  that  any  contempt  whi<;h  relator  may  have 
committed  was  *  ^constructive, " — that  is,  one  not  committed 
in  the  immediate  view  and  presence  of  the  court, — and  there- 
fore a  contempt  which  did  not  permit  a  summary  punishment. 
Section  2172  of  the  Code  of  Civil  Procedure  provides  that, 
when  a  contempt  not  in  the  presence  of  the  court  is  commit- 
ted, an  affidavit  shall  be  presented  of  the  facts  constituting  the 
contempt.  Upon  the  affidavit  an  order  to  show  cause  may  be 
made.  (Code  of  Civil  Procedure,  Section  2173).  When  the 
person  upon  whom  the  order  to  show  cause  is  served  appears, 
the  < 'court  or  judge  must  proceed  to  investigate  the  charge" 
(Code  of  Civil  Procedure,  Section  2178),  and  must  determine 
whether  the  person  proceeded  against '  *is  guilty  of  the  contempt 
charged"   (Code  of  Civil  Procedure,  Section  2179).      These 
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provisions  of  the  Code  plainly  disregarded,  should  have  been 
followed;  for,  as  was  said  in  Batchelder  v.  Moore,  42  Cal.  412, 
''the  power  of  a  court  to  punish  for  an  alleged  contempt  of  its 
authority,  though  undoubted,  is  in  its  nature  arbitrary,  and 
its  exercise  is  not  to  be  upheld,  except  under  the  circumstan. 
ces  and  in  the  manner  prescribed  by  law.  It  is  essential  to 
the  validity  of  proceedings  in  contempt,  subjecting  a  party  to 
fine  and  imprisonment,  that  they  show  a  case  in  point  of  juris- 
diction within  the  provisions  of  the  law  by  which  such  pro- 
ceedings are  authorized,  for  mere  presumptions  and  intend- 
ments are  not  to  be  indulged  in  their  support  The  statute  of 
this  state  regulating  contempts  and  their  punishments  pro- 
vides that,  when  the  alleged  contempt  is  not  committed  in  the 
presence  of  the  court,  an  affidavit  of  the  facts  constituting  the 
contempt  shall  be  presented.  (Prac.  Act,  Section  481).  If 
there  be  no  affidavit  presented,  there  is  nothing  to  set  the 
power  of  the  court  in  motion,  and  if  the  affidavit  as  presen- 
ted be  one  which,  upon  its  face,  fails  to  state  the  substantive 
facts  which  in  point  of  law  do  or  might  constitute  a  contempt 
on  the  part  of  the  accused,  the  same  result  must  follow — for 
there  is  no  distinction  in  such  a  case  between  the  utter  absence 
of  an  affidavit  and  the  presentation  of  one  which  is  defective 
in  substance,  in  stating  the  facts  constituting  the  alleged  con- 
tempt" {Gallandv.  GaUandy  44  Cal.  475,  478;  Johnson  v. 
Superior  Courts  C3  Cal.  578,  579;  Ex  parte  Ah  Men^  77  Cal. 
198,  200,  19  Pac.  380;  Boston  cfe  M.  Conaol.  Copper  A  Silver 
Min.  Co.  V.  Montqna  Ore  Purchasing  Co.^  24  Mont.  117,  60 
Pac.  807. 

The  practice  of  beginning  contempt  proceedings  by  affida- 
vit, as  provided  by  Section  2172  of  the  Code  of  Civil  Pro- 
cedure, is  almost  universal;  and  an  examination  of  the 
authorities  will  generally  disclose  that  in  all  contempt  pro- 
ceedings, save  for  such  as  are  committed  in  the  court's  imme- 
diate presence,  an  affidavit  is  essential.  (4  Am.  &  Eng.  £nc. 
PL  &  Prac.  779;  Rapalje  on  Contempt,  p.  122.)  Nothing 
said  by  this  Court  in  the  case  of  Forrester  and  MacGinniss  v. 
B.  dk  M.  C.  a  i&  S.  Mining  Co.,  23  Mont  122,  58  Pac.  40, 
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whether  by  way  of  argument  or  otherwise,  was  intended,  or 
is  to  be  understood,  as  a  holding  that  in  a  proceeding  for  a 
contempt  the  affidavit  required  by  statute  need  not  be  pre- 
sented. 

'  The  relator  was  entitled  to  notice  of  the  alleged  contempt 
in  order  that  he  might  V>e  afforded  an  opportunity  to  prepare 
his  defense;  and,  even  in  cases  where  the  alleged  contempt 
consists  in  the  violation  by  a  party  of  an  order  made  in  a  civil 
suit  still  pending,  it  is  held — and,  in  our  opinion,  correctly 
held — that  such  party  is  entitled  to  a  separate  and  distinct 
notice  of  the  proceeding.  (  Worcester  v.  Truman^  1  McLean, 
483,  Fed.  Cas.  No.  18,043;  State  v.  Matthews,  37  N.  H.  450; 
Ex  parte  Kilgai'e,  3  Tex.  App.  247;  Ex  parte  Langdan,  25 
Vt.  680;  Ex  parte  Ireland,  38  Tex.  344;  Windsoi^  v.  McVeigh, 
93  U.  S.  274,  23  L.  Ed.  914;  Code  of  Civil  Procedure,  See. 
2173.) 

Proceedings  in  constructive  contempt  are  criminal  in  their 
nature.  {Ex  parte  Ooxdd,  99  Cal.  360,  33  Pac.  1112,  21  L. 
R.  A.  751.)  Relator  should  have  been  accorded  the  inalien- 
able privilege  of  being  heard  in  his  defense;  for  no  proposi- 
tion can  be  more  clearly  established  than  that  a  man  cannot 
incur  the  loss  of  liberty  or  property  for  an  offense  by  a  ju- 
dicial proceeding  until  he  has  had  a  full  opportunity  of  meet- 
ing the  charge  against  him.  In  Galpin  v.  Pa^e,  18  Wall. 
350,  21  L.  Ed.  959,  the  court  said:  '<It  is  a  rule  as  old  as 
the  law,  and  never  more  to  be  respected  than  now,  that  no 
one  shall  be  personally  bound  until  he  has  had  his  day  in 
court,  by  which  is  meant,  until  he  has  been  duly  cited  to  ap- 
pear and  has  bee7i  afforded  an  opportunity  to  he  h^ard.  Judg- 
ment without  such  citation  and  opportunity  wants  all  the  attri- 
butes of  a  judicial  determination;  it  is  judicial  usurpation  and 
oppression,  and  can  never  be  upheld  where  justice  is  justly 
administered."  ** Wherever  one  is  assailed  in  his  person  or 
his  property,  there  he  may  defend;  for  the  liability  and  the 
right  are  inseparable.  This  is  a  principle  of  natural  justice, 
recognized  as  such  by  the  common  intelligence  of  all  nations. 
A   sentence  of  a  court  pronounced  against  a  party  without 
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hearing  him,  or  giving  him  an  opportunity  to  be  heard,  is  not 
a  judicial  determination  of  his  rights,  and  is  not  entitled  to 
respect  in  any  other  tribunal."  {Windsor  v.  McVeigh^  93 
U.  S.  274,  23  L.  Ed.  914.)  In  Hovey  v.  Elliott,  167  U.  S. 
409,  17  Sup.  Ct.  841,  42  L.  Ed.  216,  the  court  say:  ^  The 
fundamental  conception  of  a  court  of  justice  is  condemnation 
only  after  hearing.  To  say  that  courts  have  inherent  power 
to  deny  all  right  to  defend  an  action,  and  to  render  decrees 
without  any  hearing  whatever,  is,  in  the  very  nature  of  things, 
to  convert  .the  court  exercising  such  an  authority  into  an  in- 
strument of  wrong  and  oppression,  and  hence  to  strip  it  of 
that  attribute  of  justice  upon  which  the  exercise  of  judicial 
power  necessarily  depends." 

In  disregard  of  the  statute,  without  notice,  without  a  hear- 
ing, without  an  opportunity  to  defend,  the  respondent  on 
March  3d  held  relator  guilty  of  contempt,  and,  by  way  of 
punishment,  refused  to  hear  him  on  his  motion  to  dissolve  the 
temporary  restraining  order  theretofore  issued  in  said  cause. 

We  will  next  consider  the  order  of  March  30th.  The  ac- 
tion of  the  court  in  failing  to  grant  or  deny  relator's  motion 
to  set  aside  the  temporary  restraining  order  left  that  order  in 
force.  Between  March  3d  and  March  30th  no  proceedings  for 
contempt  had  been  taken  against  the  relator.  As  recited 
above,  plaintiffs,  on. the  hearing  of  their  order  to  show  cause 
on  March  30th,  offered  their  proofs  and  rested.  When  rela- 
tor sought  to  introduce  evidence  in  his  own  behalf,  he  was 
met  with  the  objection  that  he  had  theretofore  been  adjudged 
gailty  of  contempt,  and  therefore  was  not  entitled  to  be  heard. 
The  court  sustained  this  objection.  Relator  was  denied  bis 
right  to  defend, — his  right  to  introduce  evidence, — and  was 
refused  a  hearing.  Counsel  for  respondent  contend  that  both 
on  the  hearing  of  March  3d  and  of  March  30th  relator  was  in 
contempt;  and  that  the  punishment  of  the  court  was  in  deny- 
ing relator  what  he  asked  as  a  favor  and  not  as  a  matter  of 
right.  Holding,  as  we  do,  that  the  court  was  without  juris- 
diction to  inflict  any  punishment  whatever  upon  relator  for 
hie  alleged  contempt,  since  he  had  been  denied  the  rights  and 
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privileges  granted  him  by  statute  and  in  justice  due  him,  we 
are  not  called  upon  to  decide  whether  the  privileges  refused 
him  were  of  favor  or  of  right. 

Counsel  for  respondent  contend  that  the  remedy  of  reUtor 
is,  not  by  certiorari^  but  by  appeal.  This  cannot  be  true  of 
the  order  of  March  3d,  since  this  order  is  not  appealable,  and 
in  making  it  the  court  exceeded  its  jurisdiction;  nor,  for  the 
same  reasons,  can  this  contention  be  maintained  as  to  the  order 
of  March  30th,  in  so  far  as  that  order  holds  relator  guilty  of 
contempt.  It  appears,  however,  from  the  record,  that  on 
April  30,  1900,  the  day  the  writs  of  certiorari  issued  out  of 
this  court,  the  court  below,  in  an  order  which  recites  the  pro- 
ceedings had  on  March  30th,  granted  plaintiffs  an  injunction 
pending  the  final  determination  of  the  action.  This  order  of 
the  court  in  this  regard  is  evidently  based  upon  the  testimony 
introduced  by  plaintiffs  on  the  hearing  had  on  the  30th  of 
March  and  relates  thereto.  The  order  granting  the  injunction 
is  by  statute  appealable,  and  on  an  appeal  therefrom  to  this 
Court  the  action  of  the  court  below  in  granting  the  injunction 
may  be  reviewed. 

The  position  we  have  taken  makes  unnecessary  a  considera- 
tion of  the  other  questions  presented. 

The  orders  of  March  3d  and  of  March  30th,  in  so  far  as 
they  hold  relator  guilty  of  contempt  and  punish  him  therefor, 
are  hereby  annulled  and  set  aside. 
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pbesent: 
The  Hon.  Theo.  Bsantlt,  Chief  Justice. 

The  Hon.  William  T.  Pigott,   ) 

V  Associate  Justices. 
The  Hon.  B.  Lee  Wobd,  j 
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1.  ^'here  plaintiff  appealed  from  a  Judgment  in  favor  of  defendant,  and  also  from  an 
order  denying  a  new  trial,  and  defendant  filed  a  motion  to  strike  the  transcript  and 
to  dismiss  )K>th  appeals,  the  fact  that  the  transcript  did  not  contain  a  copy  of  the 
order  denying  the  motion  for  a  new  trial  would  not  sustain  the  motion  to  dismiss, 
since  it  In  no  wise  affected  the  appeal  from  the  Judgment,  and  the  motion  must  be 
granted  or  denied  as  a  whole. 

2.  Where  plaintiff  appealed  from  a  Judgment  in  favor  of  defendant,  and  also  from  an 
order  denying  a  new  trial,  the  fact  that  the  transcript  did  not  disclose  that  any  bill 
of  exceptions  or  statement  on  motion  for  a  new  trial  was  settled  or  certified  constl- 
tnted  no  reason  for  dismissing  the  appeals. 

Appeal  from  District  Courts  Deer  Lodge  County;  Welling 
Napto-n^  Judge, 

Action  by  P.  S.  Taney  against  Mary  Vollenweider.  From 
a  judgment  in  favor  of  plaintiff  and  from  an  order  denying  a 
new  trial,  defendant  appealed.  Motion  to  dismiss  appeals. 
Denied. 

Measrs,  Duffy  (&  Casey^  for  Appellant. 

Messrs.  Walsh  and  James^  for  Respondent. 

PER  CURIAM. — The  respondent  moves  this  Court  to  strike 
from  the  files  the  transcript,  and  to  dismiss  the  appeals  herein, 
upon  the  following  grounds:  (1)  Because  the  transcript  does 
not  contain  a  copy  of  the  order  denying  the  appellant^  s  mo- 
tion for  a  new  trial;  (2)  because  the  transcript  fails  to  disclose 
that  any  bill  of  exceptions  or  statement  on  motion  for  a  new 
trial  have  been  settled  or  certified;  (8)  because  there  is  in  the 
brief  of  the  appellant  no  assignment  of  error,  as  is  required 
by  the  rules  of  this  Court;  (4)  because  there  is  inj^he  brief  no 
specification  that  the  court  below  erred  in  refusing  a  new  trial; 
and  (5)  because  neither  the  transcript  nor  the  brief  of  the 
appellant  is  prepared  in  the  manner  and  form  required  by  the 
rules. 

It  appears  from  the  transcript  that  the  plaintiff  appealed 
from  the  judgment  as  well  as  from  an  order  denying  her  mo- 
tion for  a  new  trial.  The  transcript  sets  forth  a  copy  of  the 
judgment,  but  does  not  contain  a  copy  of  the  order  refusing  a 
new  trial.  The  motion  is  to  strike  the  transcript  and  to  dis- 
miss both  appeals,    being  directed  against  the  transcript  and 
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the  appeals  as  an  entirety.     The  motion  wil(  therefore  be 
granted  or  denied  as  a  whole. 

The  first  and  fourth  grounds  in  no  wise  affect  the  appeal 
from  the  judgment.  Whether  the  absence  of  a  copy  of  the 
order  appealed  from  and  the  failure  to  specify  as  error  the 
refusal  to  grant  a  new  triieil  would  require  the  dismissal  of  the 
appeal  from  the  order  is  not  presented  by  the  motion. 

The  fact  that  the  transcript  does  not  disclose  that  any  bill 
of  exceptions  or  statement  on  motion  for  a  new  trial  was  set- 
tled constitutes  no  reason  for  the  dismissal  of  the  appeals, 
and  the  second  ground  of  the  motion  is  therefore  untenable. 
It  is  hardly  necessary  to  remark  that  a  different  question  might 
be  raised  by  the  proper  motion,  where  it  made  to  appear  that 
a  bill  of  exceptions  or  a  statement  on  motion  for  a  new  trial 
had  been  duly  settled  and  filed,  but  was  omitted  from  the 
transcript. 

With  regard  to  the  third  ground:  Examination  of  the  brief 
inclines  us  to  the  opinion  that  the  specifications  of  error,  while 
not  as  clearly  or  as  artistically  stated  as  they  should  be,  are 
nevertheless  sufficient  (but  barely  so)  to  withstand  the  motion 
as  presented. 

The  fifth  sudivision  is  not  argued,  nor  is  attention  invited  to 
any  particulars,  other  than  those  already  adverted  to,  in  which 
the  transcript  or  brief  is  asserted  to  be  violative  of  the  rules 
of  this  Court. 

The  motion  to  dismiss  is  denied.  Denied, 
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1.  Under  Code  Civ.  Proc,  Sections  86, 1821,  giving  a  Judge  of  one  district,  when  liolding 
court  for  the  Judge  of  another  district,  "the  same  power,  either  in  court  or  chambers, 
as  a  judge  thereof,"  and  providing  *'that  orders  made  out  of  court  may  be  made  by 
the  Judge  of  the  court  in  any  part  of  the  state,"  a  Judge  who  has  returhed  to  his  own 
county  after  crying  a  cause  in  another  county,  in  the  place  of  the  Judge  thereof,  who 
was  disqualified,  has  power  to  make  an  order  extending  the  time  to  prepare  and  serve 
the  '^statement  of  the  case"  on  a  motion  for  a  new  trial,  as  provided  by  Section  1178, 
giving  the  ••court"  or  "the  Judge  thereof"  power  to  malce  such  orders. 

2.  Code  Civ.  Proc,  Section  36,  giving  the  Judge  of  one  district,  when  holding  court  for 
the  Judge  of  another  district,  "the  same  power,  either  in  court  or  chambers,  as  a 
Judge  thereof,"  does  not  enlarge  the  authority^given  by  Const.,  Art.  8,  Section  12,  pro- 
vidiog  that  one  Judge  "may  hold  court"  for  another,  and  hence  does  not  violate  the 
constitution. 

3«  Upon  proper  showing  the  appellate  court  will  not  dismiss  an  appeal  because  appel- 
lant's brief  was  not  served  or  filed  hi  time. 

Appeal  from  District  Courts  Jefferson  County^  Henry  C, 
Smithy  Judge. 

Petition  by  Caroline  Kelly  for  probate  of  the  will  of  John 
D.  Allport,  deceased,  to  which  Lillie  Sue  Farleigh  and  others 
iiled  objections.  Contestants  moved  to  dismiss  proponent's 
appeal  from  a  judgment  against  her  and  an  order  denying  a 
new  trial.     Denied.  / 

Mr.  T.  J.  WaUhy  and  Mr,  Geo.  F.  Cowan^  for  Appellant. 

Messrs.  Walsh  cfe  Newman^  Mr.  Roht.  B.  Smithy  and  Mr. 
Chas.  R.  Leonard^  for  Respondents. 

MR.  JUSTICE  WORD  delivered  the  opinion  of  the  court. 

Respondents  move  the  court  to  strike  from  the  record  on 
appeal  the  statement  of  the  case  on  motion  for  new  trial,  and 
to  dismiss  the  appeal  in  said  action,  for  the  following  reasons: 

(1)  Because  the  said  statement  was  not  served  on  respond- 
ents' attorneys,  or  settled,  allowed,  or  filed,  within  the  time 
prescribed  by  the  Code  of  Civil  Procedure,  the  time  for  serv- 
ing settling,  or  filing  such  statement  not  having  been  extended 
by  stipulation  of  parties,  or  by  an  order  of  the  court  in  which 
the  case  was  tried,  or  by  the  judge  thereof. 

(2)  Because  no  brief  has  been  served  on  respondents'  attor- 
neys or  filed  within  60  days  of  the  filing  of  the  transcript  on 
appeal. 
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The  facts  as  disclosed  by  the  record,  are  as  follows: 

The  proponent  filed  for  probate  in  court  an  instrument  pur- 
porting to  be  the  last  will  and  testament  of  John  D.  Allport, 
deceased.  The  contestants  duly  filed  objections  to  admitting 
said  will  to  probate,  alleging,  among  other  things,  that  it  was 
a  forgery.  To  these  objections  a  replication  was  filed,  and 
thereafter  an  amended  answer  was  filed.  Hon.  M.  H.  Parker, 
judge  of  the  court,  was  disqualified,  and  Hon.  Henry  C.  Smith, 
judge  of  the  First  judicial  district,  was  requested  to  hold  court 
for  Judge  Parker  during  the  trial  of  the  case. 

The  case  was  tried  before  a  jury.  The  jury  returned  their 
verdict  November  19,  1899,  whereby  it  was  found  that  the 
will  was  forged.  Thereafter  the  proponent  served  notice  of 
intention  to  move  for  a  new  trial,  stating  that  it  would  be 
based  upon  a  statement  of  the  case  and  upon  affidavits. 

The  District  Court  of  Jefferson  County  adjourned  on  the 
19th  day  of  November,  1899,  and  no  other  term  of  court  was 
held  between  that  time  and  December  4,  1899.  On  December 
4,  1899,  Judge  Smith,  at  Helena,  Montana,  made  an  order 
extending  the  time  within  which  proponent  might  serve  her 
statement. 

The  contestants,  at  all  stages  of  the  proceedings  relating  to 
the  settlement  of  the  said  statement,  objected  to  the  settle- 
ment or  allowance  thereof,  upon  the  ground  that  the  same  was 
not  served  in  time,  and  that  Judge  Smith  did  not  have  author- 
ity to  extend  the  time  within  which  it  might  be  served.  These 
objections  were  embodied  in  the  statement,  and  the  statement 
was  settled  by  Judge  Smith,  over  the  objections. 

J  udgment  was  entered  in  the  case,  February  6,  1900.  The 
motion  for  a  new  trial  was  overruled  May,  12,  1900.  On  May 
24,  1900,  notice  of  appeal  was  served,  whereby  an  appeal  was 
taken  from  the  order  overruling  the  motion  for  a  new  trial, 
but  not  from  the  judgment. 

The  question  presented  is:  Did  the  Honorable  Henry  C. 
Smith,  the  judg6  who  tried  said  cause,  have  the  power  to 
make  the  order  of  December  4,  1899,  extending  the  time  with- 
in which  proponent  might  prepare  and  serve  her  statement? 
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Counsel  for  respondents  take  this  position :  Admitting  that, 
under  the  Constitution  and  Code  of  this  state,  a  judge  of  one 
district,  called  in  to  hold  court  for  a  judge  of  another  district, 
for  some  reason  disqualified,  has  the  same  power,  either  in 
court  or  chambers,  as  the  judge  thereof,  and  that  while  in  the 
Fifth  judicial  district  his  honor,  Judge  Smith,  had  the  power 
to  make  the  order  of '  December  4th,  yet  respondents  contend 
that  when  his  honor.  Judge  Smith,  returned ,  to  his  own  dis- 
trict he  did  not  and  could  not  take  with  him,  and  there  exer- 
cise, any  of  the  powers  of  the  judge  for  whom  he  was  holding 
court. 

In  the  discussion  of  the  questions  involved  in  this  motion, 
both  the  counsel  for  respondents  and  for  appellant  seem  to 
have  overlooked  Section  1821  of  the  Code  of  Civil  Procedure, 
which  is  as  follows: 

'*Sec.  1821.  Motions  must  be  made  in  the  county  in  which 
the  action  is  brought,  or  in  any  adjoining^  county  in  the  same 
district.  In  case  of  the  absence  of  the  judge  of  the  district 
from  his  district,  such  motion  may  be  made  before  the  judge 
of  any  adjoining  district.  Orders  made  out  of  court  may  be 
made  by  the  judge  of  the  court  in  any  part  of  the  state." 

Under  Section  12  of  Article  VIII  of  the  Constitution,  Judge 
Smith  had  the  power  to  hold  court  in  the  Fifth  judicial  dis- 
trict, and  to  try  said  cause.  While  holding  said  court,  Judge 
Smith  had  the  same  power,  either  in  court  or  chambers,  as 
the  judge  thereof.  (Code  of  Civil  Procedure,  Sec.  36).  Un- 
der Section  1173  of  the  Code  of  Civil  Procedure,  the  power 
to  extend  the  time  within  which  the  statement  must  be  pre- 
[)ared  and  served  is  expressly  given.  The  order  extending  the 
time  was  one  which  the  judge  could  make  at  chambers  (Code 
of  Civil  Procedure,  Sees.  170,  171,  190);  and  under  Section 
1821  of  the  Code  of  Civil  Procedure,  supra^  Judge  Smith  had 
the  power  to  make  such  order  after  his  return  to  his  own  dis- 
trict. Briefly  stated,  these  are  the  conclusions  we  have 
reached  upon  the  first  ground  of  this  motion.  . 

Authority  for  our  position  is  found  in  the  case  of  Mattltetcs 
V.    Superior  Courts  68  Cal.  638,  10  Pac.  128,  where  the  su- 
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preme  court  of  that  state — under  a  state  of  facts  practically 
the  same  as  that  of  this  case — reached  the  same  conclusions. 
The  Code  of  Civil  Procedure  of  California  (Section  1004),  as 
does  our  own,  provided  that  '^orders  made  out  of  court  may- 
be made  by  the  judge  of  the  court  in  any  part  of  the  state." 
<See,  also,  Ex  parte  Nelson  <£  Kelly ^  62  Ala.  376;  Gould  v. 
Duluth  dh  Dakota  Elevator  Co.,  3  N.  D.  96,  54  N.  W.  316; 
Ilolden  V.  Haserodt,  2  S.  D.  220,  61  N.  W.  340.) 

Respondents'  counsel  question  the  constitutionality  of  Sec- 
tion 36  of  the  Code  of  Civil  Procedure;  this,  upon  the  ground 
that  by  Section  12,  Article  VIII,  of  the  Constitution,  the  author- 
ity of  one  judge,  when  acting  for  another,  is  limited  to  the 
act  of  holding  court,  while  Section  36  of  the  Code  of  Civil 
Procedure  gives  to  the  judge  holding  court  for  another  judge 
the  same  power,  either  in  court  or  chambers,  as  a  judge  there- 
of. In  our  opinion,  this  section  of  our  Code  of  Civil  Proced- 
ure just  referred  to  is  constitutional.  In  the  case  of  Wallace 
V.  Helena  Electric  Railway  Co,,  10  Mont.  24,  24  Pac.  626, 

25  Pac.  278,  it  was  intimated  that  an  act  of  the  legislature 
granting  to  a  judge  holding  court  for  another  judge  such 
powers  as  are  conferred  by  said  Section  36  of  the  Code  of 
Civil  Procedure  would  be  constitutional.  While  the  consti- 
tutionality of  this  section  of  our  Code  has  never  been  passed 
upon  by  this  Court,  yet  we  find  that  in  other  states  acts  grant- 
ing like  powers  have  been  held  to  be  consistent  with  consti- 
tutional provisions,  the  same  as,  or  similar  to,  those  of  Sec- 
tion 12  of  Article  VIII  of  our  own  Constitution.  {Gardner 
v.  Jones,  Judge,  126  Cal.  614,  59  Pac.  126;  Gould  v.  Duluth 
<j&  Dakota  Elevator  Co.,  supra;  Ilolden  v.  Haserodt,  supra,) 

As  to  the  second  ground  urged  by  counsel  for  the  dismissal 
of  this  appeal,  we  are  of  the  opinion  that  under  the  circum- 
stances of  the  case,  and  upon  the  showing  made,  the  motion 
to  dismiss  must  be  denied  upon  this  ground  also;  this,  upon 
the  condition,  however,  that  appellant  files  in  this  Court  and 
serves  upon  respondents  briefs  in  her  behalf  within  30  days 
from  the  date  hereof. 

Denied, 
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ON  MOTION  FOR  A  REHEARING. 

[Decided  Not. 8. 1900] 

PER  CURIAM. — The  respondents  move  for  a  rehearing  of 
their  motion  to  strike  out  the  statement  of  the  appeiiapt  upon 
the  ground,  as  alleged,  that  the  question  presented  by  the 
motion  is,  whether  or  not  a  judge  of  one  district  who  holds 
court  for  another  judge  may,  after  he  returns  to  his  own  dis- 
trict, make  orders  in  cases  tried  before  him  while  presiding  in 
the  other  district.  It  is  now  insisted  that  the  authority 
granted  or  recognized  by  the  provision  of  Section  1821  of  the 
Code  of  Civil  Procedure,  that  ^'orders  made  out  of  court  may 
be  made  by  the  judge  of  the  court  in  any  part  of  the  state, '^ 
is  confined  to  the  regularly  elected  or  appointed  judge  of  the 
district  court  wherein  the  action  is  pending  in  which  chamber 
orders  are  made, — in  short,  the  position  of  the  respondents  is 
that  the  use  of  the  definite  article  <<the,''  immediately  pre- 
ceding and  qualifying  ''judge  of  the  court,"  is  to  be  under- 
stood as  referring  only  to  the  regular  judge  of  the  district 
court  and  as  excluding  a  judge  of  another  district  who  tries 
an  action  in  a  district  court  other  than  his  own. 

In  our  opinion  this  argument  is  without  merit.  While  the 
question  suggested  in  the  motion  for  a  rehearing  was  not  ex- 
pressly considered  or  dwelt  upon  in  the  opinion  heretofore 
tiled  in  the  case  at  bar,  it  nevertheless  was  given  due  atten- 
tion and  was  necessarily  decided.  To  the  end  that  no  mis- 
apprehension may  exist  in  respect  of  our  views,  we  deem  it 
proper  to  say  that  the  provision  of  Section  1821  qtcoted  must 
be  interpreted  in  the  light  of  the  other  provisions  of  that  sec- 
tion and  of  the  provisions  of  Section  12  of  Article  VIII  of  the 
Constitution,  and  of  the  provisions  of  Sections  36,  170,  171 
and  190  of  the  Code  of  Civil  Procedure,  which  are  referred 
to  in  the  original  opinion.  So  interpreting  the  last  sentence 
of  Section  1821,  quoted  supra,  it  seems  quite  manifest  that 
the  judge  of  one  district  may  in  any  part  of  the  state  make 
chamber  orders  in  a  cause  pending  in  another  district  m  which 
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other  district  such  judge  acts  with  respect  to  that  cause  as  the 
judge  of  the  court.  Although  not  the  judge  of  the  court 
elected  or  appointed  to  that  office,  such  judge  is  the  judge  of 
the  district  court  for  that  district  with  respect  to  such  a  cause 
and  all  orders  which  might  be  made  therein,  either  in  court 
or  at  chambers,  were  the  regular  judge  of  that  district  quali- 
fied and  sitting.  He  has  the  same  power  touching  the  cause 
AS  the  judge  of  the  district  would  have  if  the  matter  properly 
came  before  him.  For  this  view  we  also  find  support  in  the 
provisions  of  Section  2530  of  the  Code  of  Civil  Procedure  as 
amended  by  Senate  Bill  No.  42  of  the  Fifth  Legislative  As- 
sembly (Session  Laws  of  1897,  page  244).  This  section,  after 
enumerating  the  causes  which  disqualify  a  judge  from  sitting 
in  probate  matters,  provides:  ** Whenever  it  shall  be  made 
to  appear  of  record  that  any  judge  presiding  in  any  court  in 
which  proceedings  in  probate  matters  have  been  or  are  about 
to  be  instituted  is  disqualified  from  acting  therein  it  shall  be 
the  duty  of  such  judge  to  as  soon  thereafter  as  practicable  re- 
quest the  nearest  district  judge  to  preside  in  the  place  of  the 
judge  so  disqualified  in  such  proceedings.  It  shall  be  the  duty 
of  the  judge  so  requested,  if  he  [is]  not  himself  disqualified, 
to,  from  time  to  time  as  occasion  may  require,  preside  in  the 
place  of  the  disqualified  judge  in  all  proceedings  in  such  pro- 
bate matters."  The  last  sentence  quoted,  though  clumsily 
framed,  constitutes  the  acting  judge,  or  the  judge  acting  in 
place  of  the  disqualified  judge,  the  judge  of  the  court  in  so  far 
as  the  particular  probate  proceeding  is  concerned  from  the 
time  of  its  institution  until  it  is  finally  concluded.  If,  after 
reading  the  other  sections  above  cited  and  the  provision  of  the 
Constitution,  any  doubt  remain,  this  provision  should  cause 
all  such  doubt  to  disappear. 

The  motion  for  a  rehearing  is  therefore  denied. 

Denied. 

Mr.  Justice  Word,  being  absent,  does  not  participate  in 
this  opinion. 
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STATE,  EX  KEL.  (iEHRETT,  Relator,  r.  WINE,  Respond- 
ent. 

[No.  1617.] 
[Hdbmltted  October  17, 1900.    Decided  October  17. 1900.] 

Elections — Voters — Registration — Necessity, 

Pol.  Code,  Sees,  laoo,  1210,  requiring  'biennial  registration  of  electors,  as  amended  by 
Sess.  Laws  1897,  p.  118.  provides  'Hhat,  except  in  registration  districts  included  in  an 
Incorporated  town  or  city  containing,  at  the  last  preceding  state  election,  over  one 
thousand  registered  voters,  such  general  registration  *  *  *  shall  only  be  required 
every  eighth  year,  from  and  after  the  year  1896,  and  any  person  who  has  been  regist- 
ered in  any  district,  except  as  above  noted,  at  any  time  within  said  eight  year  period 
*  *  *  shall  be  entitled  to  vote,  if  otherwise  qualified,  without  further  registra- 
tion." Sess.  Laws  1899,  p.  64,  amends  the  act  of  1897,  but  the  proviso  quoted  is  sub- 
stantially the  same  in  both  acts.  Sec.  1210,  Subd.  5,  which  was  not  amended  by  the 
act  of  1899,  provlfies  ''that,  whenever  a  person  is  registered  under  the  provisions  of  this 
chapter,  such  registration  is  good  for  eight  years,  except  as  otherwise  provided  in 
Sec.  1206."  Held,  that  the  eight  years  exemption  from  the  necessity  of  registering  of 
the  persons  provided  for  in  the  acts  of  1897  and  1899  began  with  and  Included  the  reg- 
istration of  1898,  and  hence  an  elector  of  an  election  district  Included  in  an  incorpor- 
ated town  of  less  than  1,000  registered  voters,  who  was  properly  registered  in  1898, 
was  not  required  to  be  registered  in  1900,  as  a  prerequisite  to  his  right  to  vote  at  the 
general  election  in  November,  1900,  and  he  could  not  compel  the  registry  clerk  to 
register  him. 

Mandamus, — Original  application  by  the  state  of  Montana, 
on  relation  of  Joseph  Gehrett,  against  Joseph  R.  Wine,  as 
registry  agent  of  election  district  No.  1,  in  the  county  of 
Broadwater,  for  writ  of  mandate  to  compel  the  respondent  to 
register  the  relator  as  a  (|ualiiied  voter.      Dismissed. 

Mr.  X,  ir.  McConnell  and  J/r.  J,  B,  Clayherg^  for  Relator. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  Court. 

Application  for  writ  of  mandate.  The  material  facts  U]X)n 
which  the  application  is  based  are  stated  as  follows: 

That  the  relator,  during  the  year  1898,  was,  and  still  is,  a 
resedent  of  precinct  No.  7  of  election  district  No.  1  of  the 
county  of  Broadwater,  included  in  Townsend,  an  incorporated 
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town,  which  at  the  state  election  of  1898  contained  less  than 
1,000  registered  voters;  that  he  was  and  is  a  qualified  elector 
under  the  laws  of  Montana,  and  entitled  to  vote  at  the  gen- 
eral election  to  be  held  on  the  6th  day  of  November,  1900; 
that  he  was  duly  registered  as  a  voter  in  said  election  precinct 
in  the  year  1898;  that  the  respondent,  Joseph  R.  Wine,  is  the 
duly  appointed  and  acting  registry  agent  for  the  registration 
of  voters  for  the  year  1900,  and  is  now  engaged  in  register- 
ing the  voters  in  said  precinct  who  are  entitled  under  the  laws 
of  Montana  to  be  registered  for  the  year  1900;  that  on  the 
16th  day  of  October,  1900,  during  the  hour  of  said  day  with- 
in which  the  voters  might  be  lawfully  registered,  the  relator 
presented  himself  before  said  Joseph  R.  Wine  at  his  office,  and 
demanded  of  the  said  Wine  that  he  register  the  name  of  the 
relator  among  the  qualified  voters  for  the  year  1900,  and  that 
the  respondent  refused  to  so  register  his  name. 

The  question  presented  is  whether  the  relator,  who  was 
properly  registered  in  the  year  1898,  under  the  provisions  of 
Section  1206  of  the  Political  Code,  as  amended  by  Senate  Bill 
No.  57  of  the  Laws  of  1897  (Sess.  Laws  1897,  p.  113),  and 
Senate  Bill  No.  6  of  the  Session  Laws  of  1899  (Sess.  Laws 
1899,  p.  54),  is  required  to  have  his  name  enrolled  among 
the  registered  voters  for  the  year  1900  as  a  prerequisite  to  his 
right  to  vote  at  the  general  election  in  November.  The  act  of 
1899,  above  cited,  is  amendatory  of  the  act  of  1897.  The  pro- 
vision of  the  former  touching  the  matter  here  involved  is  sub- 
tantiaily  the  same  as  that  of  the  latter.  This  provision,  being 
part  of  Section  1206  of  the  Political  Code  as  amended  by  the 
acts  above  cited,  is  as  follows: 

''Provided  that,  except  in  registration  districts  included  in 
an  incorporated  town  or  city,  which  town  or  city  contained  at 
the  last  preceding  state  election,  over  one  thousand  registered 
voters,  such  general  registration  of  all  voters  shall  only  be  re- 
quired every  eight  years  from  and  after  the  year  1898,  and 
any  person  who  has  been  registered  in  any  district,  except  as 
above  noted,  at  any  time  within  said  eight  year  periods,  and 
who  has  been  a  continuous  resident  of  such  district  since  such 
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registration  shall  be  entitled  to  vote,  if  otherwise  qualified^ 
without  further  registration." 

Subdivision  5  of  Section  1210  of  the  Act  of  1897  (Sess. 
Laws  1897,  p.  119),  which  was  not  amended  by  the  Act  of 
1899,  contain?  the  following  provision:  * 'Whenever  a  person 
is  registered  under  the  provisions  of  this  chapter,  such  regis- 
tration is  good  for  eight  years,  except  as  otherwise  provided 
in  Section  1206." 

The  purpose  of  the  act  of  1897  was  to  amend  the  provisions 
of  the  Political  Code  requiring  biennial  registration  of  all 
qualified  electors  in  the  state  of  Montana  so  as  to  make  such 
registration  necessary  but  once  in  eight  years  in  all  election 
districts,  including  the  year  1898,  except  those  districts 
included  in  incorporated  cities  and  towns  containing  at  the 
election  preceding  the  regular  biennial  registration  more  than 
1,000  registered  voters,  leaving  in  force  the  provisions  of  the 
Political  Code  in  so  far  as  they  applied  to  such  incorporated 
cities  and  towns. 

The  Act  of  1899  re-enacts  Section  1206  of  the  Act  of  1897, 
making  amendments  thereto  in  respects  which  are  not  perti- 
nent to  the  question  here  involved.  With  respect  to  the  pro- 
visions involved  here,  the  two  acts  are  identical  in  purpose  and 
legal  effect,  and  the  proviso  quoted,  which  is  the  same  in 
substance  in  both  acts,  is  to  be  enforced  so  as  to  effectuate 
the  purpose  of  the  Act  of  1897,  which,  as  we  have  just  stated, 
was  to  become  operative  at  once,  and  to  apply  to  the  registra- 
tion of  electors  for  the  purpose  of  the  general  election  held  in 
1898. 

Construing  these  provisions  together,  the  intent  and  pur- 
pose of  the  act  is  clear:  That  the  eight  years'  exemption 
from  the  necessity  of  registering  of  those  persons  provided 
for  in  that  part  of  the  amendatory  acts  of  1897  and  1899  to 
which  we  have  referred  began  with  and  included  the  registra- 
tion of  1898.  This  ^iew  receives  strong  support  in  the  fact 
that  the  act  of  1897  was  approved  on  the  9th  day  of  March  in 
that  year.  It  is  not  reasonable  to  assume  that  the  legislative 
assembly  designed  that  the  operation  of  the  act  should  be  sus- 
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pended,  and  that  it  should  have  no  effect  whatever,  until  the 
time  for  registration  for  the  year  1900  should  arrive, — a 
period  of  about  Si  years. 

The  alternative  writ  heretofore  issued  herein  is  quashed, 
and  the  proceeding  is  dismissed,  at  the  costs  of  the  relator. 

Dismissed. 


STATE    EX    REL.   SCHARNIKOW,  Relator,  ^^   HOGAN, 
'  Respondent.  i  g*  *J2 

"  [No.  1612.] 

STATE   EX  REL.  KENNEDY,  et  al..  Relators,   y.  MAR- 
TIN, Respondent. 

[No.  1616.] 

I 

[Submitted  October  15, 1900.    Decided  October  16, 1900.] 

!  Prohibition  —  Writ  to  Prevent  Ministerial  Acts  —  Supreme 
Court — Original  Jurisdiction — Statutory  Construction  — 
Elections. 

1.  Section  579  of  the  First  Division  of  the  Complied  Statutes  of  1887  proyldes  that  the 
writ  of  prohibition  Is  the  counterpart  of  the  writ  of  mandate,  and  arrests  the  pro- 
ceedings of  any  tribunal,  corporation,  board  or  person,  when  such  proceedings  are 
without  or  in  excess  of  the  jurisdiction  of  such  tribunal,  corporation,  board  or  per- 
son. Held,  that  such  proylsion  did  not  enlarge  the  common-  aw  office  of  the  writ  so 
as  to  permit  its  use  to  arrest  proceedings  not  of  a  Judicial,  but  merely  of  a  ministerial 
character. 

2.  Constitution.  Article  VIII,  Section  3,  confers  power  on  the  Supreme  Court  to  issue 
and  to  hear  and  determine  writs  of  prohibition.  Code  of  CW.  Proc.,  of  1895,  Section 
1960,  provides  that  the  writ  of  prohibition  is  the  counterpart  of  the  writ  of  mandate, 
and  arrests  the  proceedings  of  any  tribunal,  corporation,  board  or  person,  **whether 
exercising  functions  judicial  or  ministerial,"  when  such  proceedings  are  without  or 
In  excess  of  the  jurisdiction  of  such  tribunal,  corporation,  board  or  person.  An  ap- 
plleatlon  was  filed  in  the  Supreme  Court  for  a  writ  uf  prohibition  to  prevent  the  sec- 
retary of  state  from  certifying  a  certain  person  as  a  candidate  for  a  judicial  office. 
and  an  application  for  a  separate  writ  to  prevent  a  county  clerk  from  printing  the 
names  of  certain  persons  on  the  official  election  ballot.  HeMi^  that  the  Supreme 
Court  had  no  jurisdiction  to  issue  the  writs,  since  its  original  jurisdiction  in  such 
eases  is  confined  to  arresting  proceedings  of  a  judicial  character. 

ObCter:— Noiblng  In  this  opinion  contained  is  to  be  understood  as  denying  to  the  district 
courts  Jurisdiction,  under  Section  11  of  Article  VIII  of  the  Constitution,  of  the  writ 
of  prohibition  defined  by  Section  1980  of  the  Code  of  Civil  Procedure  of  1895. 


Digitized  by 


Google 


3S0  State  t\   HoGAN.  [Oct.  T.' 00 

Application  by  the  State,  on  relation  of  Edward  Scharni- 
kow,  for  a  writ  of  prohibition  to  prevent  Thomas  S.  Hogaii, 
secretary  of  state,  from  certifying  the  name  of  Welling  Nap- 
ton  as  candidate  for  judge  of  the  Third  judicial  district;  and 
application  by  the  state,  on  relation  of  J.  M.  Kennedy  and 
others,  for  a  writ  of  prohibition  to  prevent  Martin  Martin, 
county  clerk  of  Deer  Lodge  county,  from  printing  certain 
names  in  the  column  headed  < ^Democratic''  on  the  official  bal- 
lot. Both  applications  were  considered  together.  Proceed- 
ings dismissed. 

Mr.  jS\  W.  McConnelL,  Mr.  T.  (T Leary  and  Mr.  J.  JB. 
Clayherg^  for  Relators. 

Mr.  T.  J.  Walshy  for  Respondents. 

MR.  JUSTICE  PIQOTT  delivered  the  opinion  of  the  Court. 

These  are  original  proceedings  in  this  Court.  In  No.  1,612 
it  appears  that  a  certificate  of  the  nomination  of  the  relator  a8 
the  candidate  of  the  Democratic  party  for  the  office  of  Judge  of 
the  District  Court  of  the  Third  judicial  district  of  the  state  of 
Montana  was  duly  filed  with  the  secretary  of  state,  and  that 
a  certificate  of  the  nomination  of  one  Welling  Napton  as  the 
candidate  of  the  Democratic  party  for  said  office  was  also  duly 
tiled  with  the  secretary  of  state.  Both  certificates  were  filed 
under  the  provisions  of  Sections  1312  and  1316  of  the  Politi- 
cal Code.  By  Section  1317  of  the  Political  Code,  the  secret- 
ary of  state  must  certify  to  the  county  clerk  of  each  county 
within  which  any  of  the  electors  may  be  entitled  to  vote  for 
candidates  for  such  office  the  name  and  description  of  each 
person  nominated,  as  specified  in  the  certificates  of  nomination 
filed  with  him.  The  secretary  of  state  threatens  to  certify 
both  of  the  nominations  to  the  clerks  and  recorders  of  Deer 
Lodge  and  Granite  counties,  these  counties  comprising  the 
Third  judicial  district  of  Montana,  and  it  is  sought  to  prevent 
him  from  so  certifying  the  nomination  of  Mr.  Napton. 

In  No.  1,615  the  relators  seek,  by  the  writ  of  prohibition 
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of  this  Court,  to  prevent  the  county  clerk  and  recorder  of 
Deer  Lodge  County,  Montana  from  printing  in  the  column 
headed  *  ^Democratic, "  upon  the  oflScial  ballot  to  be  prepared 
by  him  for  use  at  the  general  election  in  Deer  Lodge  County, 
to  be  held  on  the  6th  day  of  November,  1900,  the  names  of  the 
persons  nominated  by  a  Democratic  convention  of  that  county 
held  on  the  17th  day  of  September,  1900,  and  certificates  of 
whose  nominations  were  duly  tiled  with  the  county  clerk 
within  the  time  prescribed  in  Section  1316,  supi^a. 

An  alternative  writ  of  prohibition  was  issued  in  each  pro- 
ceeding. It  is  now  suggested  that  this  Court  is  without  juris- 
diction in  the  premises. 

aExcept  as  otherwise  provided  in  the  Constitution,  this  Court 
has  appellate  jurisdiction  only.  (Section  2  of  Article  VIII  of 
the  Constitution);  it  has  power  in  its  discretion,  to  issue, 
and  to  hear  and  determine,  writs  of  prohibition.  (Section  3  of 
Article  VIII  of  the  Constitution).  At  the  time  the  Constitu- 
tion was  adopted.  Chapter  III  of  Title  XIII  of  the  First  Divi- 
sion of  the  Compiled  Statutes  of  1887  was  in  effect.  Section 
579  whereof  provided  that  ''the  writ  of  prohibition  is  the 
counterpart  of  the  writ  of  mandate.  It  arrests  the  proceed- 
ings of  any  tribunal,  corporation,  board  or  person,  when  such 
proceedings  are  without,  or  in  excess  of,  the  jurisdiction  of 
such  tribunal,  corporation,  board  or  person."  This  section 
did  not  enlarge  the  common-law  office  of  the  writ  so  as  to 
permit  the  arrest  of  proceedings  not  of  a  judicial  character. 
Mandamus  lies  to  compel  the  performance  of  a  ministerial 
duty,  whereas,  under  Section  679,  prohibition  arrests  judicial 
action  in  proceedings  which  are  without  or  in  excess  of  the 
power  to  hear  and  determine;  and  in  this  sense  prohibition  is 
the  counterpart  or  opposite  of  mamdamus,  [State  ex  ret,  B. 
<k  M,  C.  C.  i&  S.  Jf.  Co.  V.  Second  Judicial  District  Courts 
22  Mont.  220,  66  Pac.  281;  Maurer  v.  MitcMl,  63  Cal.  289). 
We  are  aware  that  in  Williams  v.  Lewis^  64  Pac.  619,  the 
Supreme  Court  of  Idaho  entertained  a  different  view  of  the 
provisions  of  a  statute  identical  with  Section  679,  supra^  but 
we  decline  to  approve  it. 
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Such  was  the  condition  when  the  Constitution  was  adopted 
in  1889.  In  1895,  Section  679,  supra^  was  supplanted  by 
Section  1980  of  the  Code  of  Civil  Procedure  of  that  year, 
which  reads:  ''The  writ  of  prohibition  is  the  counterpart  of 
the  wj-it  of  mandate.  It  arrests  the  proceedings  of  any  trib- 
unal, corporation,  board  or  person,  whether  exercising  func- 
tions judicial  or  ministerial,  when  such  proceedings  are  with- 
out or  in  excess  of  the  jurisdiction  of  such  tribunal,  corpora- 
tion, board  or  person;"  and  it  may  be  argued  that  by  virtue 
of  the  change  worked  by  means  of  the  incorporation  of  the 
words,  "whether  exercising  functions  judicial  or  ministerial," 
the  Supreme  Court  possesses  the  right  to  issue  the  writ  of  pro- 
hibition to  an  officer  exercising  ministerial  functions  only. 
Although,  as  was  held  in  State  ex  rd.  B.  c&  M.  C.  C.  <&  S. 
M,  Co.  V.  Second  Judicial  District  Courts  supra^  the  section 
as  it  now  stands  does  not  change  the  scope  of  the  writ  so  as  to 
permit  proceedings  to  be  arrested  unless  they  are  without  or 
in  excess  of  the  jurisdiction,  yet,  manifestly,  the  words  quo- 
ted, have  expanded  the  office  of  the  writ  so  as  to  include  acts 
other  than  those  judicial.  The  section  does  not,  however,  add 
to  the  jurisdiction  of  this  Court,  whatever  effect  it  may  l)e 
deemed  to  have  upon  proceedings  cognizable  in  the  district 
courts.  The  Constitution  clothes  this  Court  with  power  to 
issue,  and  to  hear  and  determine,  writs  of  prohibition  in  pro- 
ceedings wherein  the  writs  lay  at  the  time  the  Constitution 
was  adopted,  and  the  act  of  the  legislative  assembly  passed 
subsequently  thereto  could  not  confer  upon  the  Supreme 
Court  jurisdiction  of  proceedings  in  prohibition  instituted  to 
arrest  the  exercise  of  functions  by  a  mere  ministerial  officer. 
{Canironx.  Ketifieldy  67  Cal.  550;  People  v.  Board  of  EUc- 
tionCmnmrs.^  54  Cal.  404;  Spring  Valley  Water  Worhsy,  Bart- 
lett^  63  Cal.  245).  There  may  have  been  instances,  as  in 
Plgott  V.  Board  of  Canvassers,  12  Mont.  537,  31  Pac.  536, 
and  Donovan  v.  State  Capitol  Commission^  21  Mont.  344,  53 
Pac.  1133,  in. which  the  attention  of  this  Court  was  not  called 
to  the  principles  here  announced. 

Nothing  in  this  opinion  contained  is  to   be  understood  as 
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denying  to  the  district  courts  jurisdiction,  under  Section  11 
of  Article  VIII  of  the  Constitution,  of  the  writ  of  prohibition 
defined  by  Section  1980,  supra;  nor  as  intimating  a  doubt  of 
the  jurisdiction  of  the  Supreme  Court  on  appeal  from  judg- 
ments and  from  orders  made  by  district  courts  in  proceedings 
instituted  under  that  section. 

The  several  alternative  writs  of  prohibition  are  therefore 
set  aside,  and  the  proceedings  dismissed  for  lack  of  jurisdic- 
tion. 

Dimnissed. 

Mr.  Justice  Word,  being  a  nominee  of  the  Independent 
Democratic  Party  of  Montana,  did  not  hear  the  argument,  and 
does  not  participate  in  the  decision  of  these  cases. 


STATE    EX    REL.  SCHARNIKOW,  Relator,  v.  HOGAN, 

Respondent. 

[No.  1618.] 
[Submitted  October  13, 1900.   Decided  October  16, 1900.] 

JElections — Nominating  Conventions — Judicial  Nominations — 
Qualification  of  Delegates — Party  Custom — Evidence — Con- 
stitutional Law. 

1.  GoDstltiition,  Article  III,  Section  1,  provides  that  "All  political  power  is  vested  In 
and  derived  from  the  people.''  This  guaranty  refers  as  well  to  the  right  of  naming 
of  candidates  for  public  office  as  it  does  to  the  right  of  the  electors  to  vote  for  the 
candidates  at  the  polls. 

2.  A  mass  meeting  In  one  of  two  counties  composing  a  Judicial  district,  called  with- 
out notice,  except  to  those  present  at  the  final  adjournment  of  a  regular  county  con- 
vention, for  the  announced  purpose  of  formulating  a  protest  to  the  action  of  the  con. 
ventton,  has  no  authority  to  name  delegates  to  ^-epresent  the  county  in  a  state  and 
Judicial  convention  in  place  of  those  named  by  the  regular  county  convention ;  and  dele- 
gates named  by  such  meeting,  though  recognized  and  seated  by  the  state  convention, 
have  no  authority  to  represent  the  coimty  in  the  Judicial  convention,  and  a  nomina- 
tion made  by  it  Is  invalid,  because  the  electors  of  both  counties  are  not  represented. 

3.  Under  Constitution,  Article  VIII,  Section  12,  the  right  to  nomlninate  and  elect  dis- 
trict Judges  belongs  to  the  electors  of  the  district,  and  no  action  of  a  state  convention 
can  validate  a  nomination  for  the  office  of  district  Judge,  where  the  convention  mak- 
ing It  does  not  properly  represent  the  electors  of  the  district. 
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4.  Id  a  contest  iDTOlvlng  the  v&lidity  of  a  nomination  made  by  a  Judleial  oonTeotkn. 
proof  that  the  delegates  claiming  to  represent  one  of  the  counties  composing  the 
judicial  district  had  been  recognized  and  seated  by  a  state  convention  of  the  psitj, 
and  that  It  was  the  custom  for  delegates  to  the  state  convention  from  counties  com- 
posing judictai  districts  to  form  Judicial  conventions  during  the  sitting  of  the  state 
convention,  and  to  nominate  candidates  for  Judges  in  their  districts,  whether  author- 
ized by  the  electors  of  their  respective  counties  or  not,  was  immaterial  where  the 
delegates  so  recognized  had  been  chosen  by  a  mass  meeting  which  was  illegal  beeaose 
called  without  notice. 

5.  In  a  contest  involving  the  validity  of  a  nomination  made  by  a  judicial  conventioa  It 
was  shown  that  It  had  been  a  party  custom  in  the  state  for  delegates  to  a  state  coo- 
vention  from  counties  composing  Judicial  districts  to  meet  in  separate  judicial  cod- 
ventions,  and  there  nominate  candidates  for  district  judges;  but  it  did  not  appear 
tliat  such  nominations  had  ever  been  made  without  express  authority  in  the  delegatei 
to  do  so,  except  In  one  case.  Heid  insufficient  to  establish  that  it  was  the  custom  of 
such  delegates  to  nominate  candidates  for  judges,  whether  authorized  by  theelecton 
of  their  respective  counties  or  not. 

Original  application  by  the  state  of  Montana,  on  the  rela- 
tion of  Edward  Scharnikow,  against  Thomas  S.  Hogan,  as 
secretary  of  state  of  the  state  of  Montana,  for  writ  of  man- 
date to  compel  him  to  certify  to  the  relator^  s  nomination. 
Dismissed. 

Statement  of  the  Case. 

This  is  an  application  for  a  writ  of  mandate  to  compel 
Thomas  S.  Hogan,  as  secretary  of  state,  to  certify  to  the  county 
clerks  of  Deer  Lodge  and  Granite  counties,  respectively,  to  be 
printed  upon  the  oflScial  ballot,  the  name  of  Edward  Scharni- 
kow  as  the  regular  democratic  nominee  for  district  judge  for 
the  Third  judicial  district,  which  is  composed  of  said  coun- 
ties. 

Omitting  formal  matters,  the  facts  appearing  from  the 
proof,  and  the  admissions  of  the  parties,  showing  their  re- 
spective claims  and  contentions,  are  the  following:  The  regu- 
lar democratic  central  committee  of  Deer  Lodge  county, 
through  its  chairman  and  secretary,  upon  proper  notice,  called 
a  convention  of  democrats  of  Deer  Lodge  county  to  assemble 
at  Deer  Lodge  on  September  17,  1900,  for  the  purpose  of 
nominating  candidates  for  county  offices  and  for  the  legislative 
assembly,  and  to  name  delegates  to  represent  the  county  in 
the  state  convention,  which  had  been  regularly  called  to  as- 
semble in  Helena  on  September  19th.     The  convention  was 


Digitized  by 


Google 


24  Mont.]  State  v.  Hogan.  385 

also  authorized  by  the  call  to  take  proper  steps,  in  conjunc- 
tion with  the  party  authorities  in  Granite  county,  to  nominate 
a  candidate  for  district  judge  for  the  Third  judicial  district. 
In  answer  to  this  call  there  assembled  in  Deer  Lodge,  on  the 
day  appointed,  1 29  delegates,  representing  all  the  precincts  in 
the  county.  There  were  no  contesting  delegations,  nor  was 
the  right  of  any  delegate  to  his  seat  questioned.  The  con- 
vention organized,  completed  its  busine^^s,  and  adjourned  a })out 
1  o'clock  on  the  following  morning.  After  the  business  i)ro- 
vided  for  in  the  call  had  been  concluded,  and  immediately  be- 
fore adjournment,  the  following  resolution  was  adopted  by  the 
convention,  some  33  of  the  delegates  protesting  and  voting 
against  it: 

'*Be  it  resolved,  that  John  R.  Toole,  John  Madden  and 
Thomas  McTague  are  hereby  elected  as  the  executive  com- 
mittee, who  shall  have  power  to  fill  all  vacancies  in  the  county 
and  legislative  tickets,  to  adopt  a  name  for  the  ticket,  and  to 
pass  such  resolutions  as  may  or  may  not  be  necessary  to  have 
a  ticket  placed  on  the  ballot  in  its  proper  place  under  the  state 
ticket,  so  that  the  same  may  become  a  part  of  the  ticket  nomi- 
nated at  the  state  convention,  and  to  transact  such  other  busi- 
ness as  is  usually  transacted  by  executive  action." 

These  committeemen  were  members  of  the  convention.  At 
the  time  of  the  assembling  of  this  convention  there  existed 
certain  factional  differences  among  the  delegates,  growing  out 
of  local  matters  and  the  candidacy  of  a  certain  member  of  the 
party  in  Montana  for  the  United  States  senate.  The  majority 
faction,  consisting  of  96  of  the  delegates,  was  led  by  John  R, 
Toole.  The  remaining  33  delegates,  who  were  under  the 
leadership  of  the  relator  herein,  interpreted  this  resolution  to 
mean  that  the  majority  faction  anticipated  a  split  in  the  com- 
ing state  convention  upon  the  subject  of  the  United  Slates 
senatorship,  and  that  in  case  such  a  split  should  occur,  and  the 
delegates  selected  by  that  convention  and  those  who  sympa- 
thized with  them  should  conclude  to  retire  from  the  state  con- 
vention, and  nominate  a  state  ticket  under  some  other  party 
designation  or  name,  the  committee  mentioned  therein  should, 
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in  such  event,  be  empowered  to  give*  sach  new  name  to  the 
Deer  Lodge  county  ticket  also,  and  thus  to  withdraw  it  from 
the  democratic  party. 

Immediately  upon  the  adjournment  of  the  convention  the 
relator  called  upon  all  the  delegates   present,  and  all  other 
democrats  who  agreed  with  him,  to  remain  and  organize  for 
the  purpose  of  formulating  a  protest  against  this  contemplated 
action  of  the  majority  faction  before  the  state  convention  at 
Helena.     Thereupon  the  convention  dispersed.     The  33  dele- 
gates representing  the  minority,  including  the  relator,  with  a 
number  of  spectators,  remained  in  the  hall,  and  immediately 
organized  a  mass  convention   by  selecting,   respectively,  as 
chairman  and  secretary,  J.  M.  Simpson  and  W.  W.  Ooodman. 
The  meeting  thereupon  adjourned  until  9  o'clock  the  same 
morning,  when  it  reassembled  for  the  purpose  of  carrying  out 
the  objects  for  which  it  was  called.     Fifty  or  sixty  persons, — 
including  the  33  protesting  delegates, — claiming  to  represent 
the  regular  democrats,  took  part  in  the  meeting.     No  other 
notice  was  given  of  the  mass  meeting  than  the  announcement 
made  at  the  time  the  same  was  called  on  the  morning  of  the 
18th,  except  such  as  may  have  been  disseminated  over  the 
county  by  the  dispersing  members  of  the  convention,  and  by 
the  publication   of  the  fact  of  such  meeting,  as  an  item  of 
news,  in  the  Butte  Miner,  a  daily  newspaper  published  that 
morning  in  Silver  Bow  county,  and  the  Anaconda   Standard, 
also  a  daily  newspaper,  published  in  Deer  Lodge  county,  at  a 
distance  of   about  30  miles  from  the  place  of  the   meeting. 
The  mass  meeting  proceeded  to  business,  and  selected  63  dele- 
gates to  the  state  convention,  the  county  being  entitled  to  that 
number  in  the  state  convention  under  the  call  of  the  state  cen- 
tral committee.     Three  of  these  were  also  named  among  the 
delegates  selected  by  the  convention.     What  powers   were 
conferred  upon  these  delegates  by  the  mass  meeting  the  proof 
fails  to  disclose  further  than  may  be  inferred  from  the  call 
under  which  it  assembled.     As  many  of  these  delegates  as 
could  be  notified,  to  the  number  of  about  50,  took  the  after- 
noon train  for  Helena  to  attend  the  state  convention.      At 
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Helena  they  presented  their  claims  to  the  convention  through 
the  committee  on  credentials,  insisting  that  they  were  the  reg- 
ularly accredited  delegates  to  that  convention  to  represent  the 
democrats  of  Deer  Lodge  county.  The  63  delegates  chosen 
by  the  regularly  called  convention  of  the  17th  also  presented 
their  credentials,  claiming  to  be  the  such  regularly  accredited 
delegates.  The  mass  meeting  delegates  were  led  by  J.  M. 
Kennedy;  the  other  delegates  were  under  the  leadership  of 
John  R.  Toole.  For  convenience  they  are  hereafter  referred 
to  as  the  Kennedy  and  Toole  delegates.  After  examination  into 
the  merits  of  these  contending  claims,  the  committee  on  cre- 
dentials reported  to  the  convention  in  favor  of  seating  the 
Toole  delegates. 

There  were  similar  controversies  before  the  committee  on 
credentials  between  contesting  delegations  from  Ravalli  and 
Silver  Bow  counties,  the  main  point  in  the  controversy  in  each 
of  these  counties  being  the  same  as  in  Deer  Lodge  county. 
The  committee  on  credentials,  in  the  same  report  in  which 
they  recommended  the  seating  of  the  Toole  delegates,  also 
recommended  that  the  delegates  from  Ravalli  and  Silver  Bow 
counties — who  were  in  sympathy  with  the  Toole  delegates — 
be  declared  not  entitled  to  seats  in  the  convention.  This  re- 
port was  adopted  by  the  convention.  Thereupon  60  of  the  63 
Toole  delegates  and  10  of  the  13  delegates  from  Granite 
county  (13  being  the  full  number  to  which  the  latter  county 
was  entitled),  who  also  sympathized  with  the  Toole  delegates, 
but  over  whose  riorht  to  seats  in  the  convention  there  was  no 
controversy,  withdrew  irom  the  convention,  and  retired,  in 
couipany  with  the  repudiated  delegations  from  Silver  Bow  and 
Ravalli  counties,  to  another  hall,  for  the  purpose  of  consultation. 
This  was  late  in  the  evening  of  the  19th.  The  delegates  thus 
assembled  organized  by  electing  a  chairman  and  secretary  and 
appointing  a  committee  to  formulate  an  address  to  the  people, 
and  to  make  recommendations  as  to  their  future  course.  An 
adjournment  was  then  taken  until  noon  on  the  following  day. 
In  the  meantime,  at  10  o^ clock  on  the  following  morning,  the 
60  Toole  delegates  from  Deer  Lodge  county  and  10  of  the  13 
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delegates  from  Granite  county,  being  those  who  had  retired 
from  the  convention  on  the  evening  before,  assembled  as  a 
judicial  convention,  and  nominated  Welling  Napton  as  the  can- 
didate of  the  Democratic  party  for  judge  of  the  Third  judicial 
district.  On  the  same  morning,  but  after  this  nomination  was 
made,  the  state  convention  reconsidered  its  action  upon  the 
riport  of  the  committee  on  credentials  of  the  day  before  in  so 
far  as  it  declared  the  Toole  delegates  entitled  to  seats  in  the 
state  convention,  and  by  resolution  declared  that,  inasmuch  as 
60  of  these  had  withdrawn  from  the  convention,  and  had  re- 
fused to  be  further  bound  by  the  rules  and  regulations  of  the 
Democratic  party  of  Montana,  28  persons  named  in  the  reso- 
tlon,  constituting  a  part  of  the  contesting  delegation,  together 
with  the  3  of  the  Toole  delegates  who  did  not  join  in  the  bolt, 
were  entitled  to  seats  in  the  convention  in  their  stead.  It  was 
further  declared  by  the  convention  that  the  delegates  so  seated 
were  entitled  to  cast  the  entire  vote  of  Deer  Lodge  county 
upon  all  questions  coming  before  the  convention  and  ''before 
the  district  convention  to  select  a  candidate  for  judge  of  the 
district  court  for  the  Third  judicial  district."  The  member 
of  the  state  committee  subsequently  selected  by  these  dele- 
gates so  seated  from  Deer  Lodge  county  was  also  instructed 
by  the  convention  to  call  a  convention  of  the  supporters  of  the 
party  principles  and  candidates  of  the  state  convention  in  the 
county  of  Deer  Lodge*  to  select  candidates  for  county  offices, 
and  to  transact  such  other  business  as  might  properly  come 
before  a  county  convention  of  the  Democratic  party.  At  12 
o'clock  on  the  same  day  the  3  delegates  from  Granite  county 
who  had  not  retired  from  the  convention  with  their  associates 
and  the  31  seated  delegates  from  Deer  Lodge  county  met  and 
formed  a  judicial  convention  for  the  Third  judicial  district, 
and  nominated  Edward  Scharnikow,  the  relator  herein,  as  the 
candidate  of  the  Democratic  party  for  judge  of  the  Third  judi- 
cial district. 

The  call  for  the  county  convention  of  Granite  county  at 
which  the  delegates  to  the  state  convention  were  selected  con- 
tained no  reference  to  the  office  of  district  judge,   nor  did  the 
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convention  of  tjhat  county — so  far  as  the  proof  shows — author- 
ize the  delegates  to  the  state  convention  to  join  with  the  dele- 
gates from  Deer  Lodge  county  to  the  same  convention  in  nom- 
inating a  district  judge.  The  record  does  not  show  whether  the 
convention  of  Deer  Lodge  County  authorized  the  Toole  dele- 
gates to  join  in  a  judicial  convention.  The  mass  meeting  held 
in  Deer  Lodge  county,  claiming  to  represent  the  Democratic 
party,  gave  no  instructions  to  the  Kennedy  delegates  to  unite 
with  any  delegation  from  Granite  county  in  the  selection  of  a 
candidate  for  district  judge.  At  noon  on  the  20th  the  bolting 
delegates  from  the  state  convention  reassembled  pursuant  to 
the  adjournment  taken  on  the  evening  of  the  19th,  and  took 
steps  which  resulted  in  a  call  for  a  state  convention  of  Inde- 
pendent Democrats  to  assemble  in  the  city  of  Butte  on  Octo- 
tober  2d.  Such  a  convention  did  assemble,  consisting  of  dele- 
o:ates  selected  in  the  various  counties  throuorh  the  medium  of 
primaries  and  county  conventions.  Through  the  organization 
thus  affected  a  full  '  ^Independent  Democratic"  state  ticket 
was  nominated,  and  also  county  tickets  in  most  of  the  counties 
in  the  state.  The  county  convention  held  in  Deer  Lodge 
county  named  the  same  ticket  as  that  nominated  by  the  regu- 
lar convention  of  September  17th. 

That  the  state  convention  at  Helena  seated  only  28  of  the 
Kennedy  delegates  is  accounted  for  by  the  fact  that,  after  the 
convention  seated  the  Toole  delegates  on  the  19th,  all  the 
Kennedy  delegates  except  this  portion  of  them  dispersed  to 
their  homes. 

Proof  was  offered  and  admitted,  over  objection,  which  tends 
to  show  that  it  has  been  the  practice  of  the  Democratic  party 
in  this  state,  until  it  has  grown  to  be  the  established  custom, 
for  the  delegates  to  the  state  convention  from  counties  com- 
prising judicial  districts  to  form  a  judicial  convention  during 
the  sitting  of  the  state  convention,  and  to  nominate  a  candi- 
date for  the  judgeship  in  their  district,  whether  given  author- 
ity by  the  electors  of  their  respective  counties  or  not. 

The  judicial  conventions  which  nominated  Edward  Scharni- 
kow  and  Welling  Napton  each  filed  a  certificate  of  nomination 
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of  its  candidate  as  ttie  regular  Democratic  nominee  with  the 
secretary  of  state.  He  having  refused  to  certify  the  name  of 
Edward  Scharnikow  as  that  of  the  regular  nominee,  this  pro- 
ceeding was  instituted  to  compel  the  performance  of  that 
duty. 

Mr.  N.  W.  McConnell,  Mr.   T.  O'Leary,   and  Mr.  J.  B, 
Clayberg^  for  Relator. 

Mr.  T.  J.  WcUsh^  for  Respondent. 

.  MR.  CHIEF  JUSTICE  BRANTLY,  after  stating  the  case,  de- 
livered the  opinion  of  the  Court. 

The  relator's  argument  is  that  the  delegates  chosen  in  the 
counties  composing  judicial  districts  to  represent  them  in  the 
state  convention  called  to  nominate  a  state  ticket  are  author- 
ized by  the  practice  which  has  prevailed  in  the  Democratic 
party  in  this  state,  until  it  has  grown  to  be  an  established 
custom,  to  join  in  a  judicial  convention,  and  nominate  candi- 
dates for  the  district  judgeships,  without  regard  to  whether  they 
have  been  directed  by  the  electors,  through  the  county  con- 
ventions, to  do  so  or  not;  that  the  bolting  delegates  from  Deer 
Lodge  and  Granite  counties,  by  their  behavior  in  refusing  to 
participate  in  the  state  convention,  put  themselves  without  the 
pale  of  the  Democratic  party,  and  thus  lost  their  power  to  act 
in  the  judicial  convention;  that  the  action  of  the  state  conven- 
tion in  seating  the  Kennedy  delegates  from  Deer  Lodge 
county,  with  the  three  Toole  delegates  who  retained  their 
seats,  constituted  those  the  regular  delegates,  and  clothed  them 
with  the  authority  to  join  with  the  loyal  delegates  from  Granite 
county,  and  to  make  the  nomination  of  relator;  that  the  state 
convention  is  the  supreme  judicatory  within  the  party  to  which 
appeal  can  be  taken  by  contending  factions,  each  claiming  to 
represent  the  party  principles,  and  to  be  entitled  to  bear  the 
party  name,  and  that  its  determination  of  the  contention  is 
conclusive  upon  the  party  and  upon  the  courts,  both  as  to  state 
and  local  tickets;  and,  therefore,  that  the  relator,  having  been 
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nominated  by  delegates  thus  recognized  by  the  state  conven- 
tion, is  the  regular  nominee  of  the  Democratic  party  in  the 
Third  jadicial  district,  and  is  entitled  to  have  his  name  printed 
upon  the  ballot  under  the  regular  party  designation. 

Counsel  for  the  defendant,  not  admitting  the  correctness  of 
this  reasoning,  contend  that,  even  if  it  be  conceded  to  be  sound, 
yet  the  nomination  of  relator  was,  upon  his  own  showing,  not 
made  in  conformity  with  the  law,  in  this:  That  the  mass 
meeting  which  selected  the  Kennedy  delegates  was  not  itself 
such  a  convention  or  primary  meeting  as  is,  under  the  law, 
authorized  to  nominate  a  ticket,  and  have  it  placed  upon  the 
official  ballot  under  any  party  designation,  and,  therefore, 
that  it  could  not  select  delegates  for  this  purpose  to  act  in  a 
judicial  convention,  notwithstanding  the  fact  that  these  dele- 
gates were  recognized  and  seated  by  the  state  convention. 
In  this  contention  we  think  the  defendant  is  sustained  both 
under  the  law  and  upon  principle. 

1.  "All  political  power  is  vested  in  and  derived  from  the 
people."  (Constitution,  Section  1,  Article  III).  Tnis  guar- 
anty, under  our  system,  refers  as  well  to  the  right  of  naming 
of  candidates  for  public  office  as  it  does  to  the  right  of  the 
electors  to  vote  for  the  candidates  at  the  polls.  The  purpose 
of  the  Australian  ballot  law  is  to  prevent  fraud,  bribery, 
intimidation,  undue  influence,  and  other  methods  of  interference 
with  the  free  exercise  of  the  right  of  suffrage  by  the  electors,  by 
providing  for  the  absolute  secrecy  of  the  i)allot,  thus  minimiz- 
ing, as  far  as  possible,  these  vicious  influences.  To  this  end  it 
became  necessary  to  print  the  ballot  by  public  authority.  This 
again  required  suitable  regulations  for  the  time  and  mode  of 
making  nominations  by  political  parties,  so  that  the  officers 
intrusted  with  the  duty  of  preparing  and  printing  the  ballot 
might  be  guided  to  a  proper  performance  of  their  duties. 
Incidentally  it  was  further  necessary  also  to  secure  to  the  elec- 
tors of  political  parties  the  right  to  conduct  their  own  party 
proceedings  through  the  medium  of  the  convention  and  prim- 
ary, free  from  interference  from  without:  The  provisions 
regulating  the  mode  of  making  nominations  are  found  in  Sec- 
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tions  1310  to  1322  of  the  Political  Code.  Section  1310, 
supra^  defines  a  convention  or  primary  meeting  as  follows: 
'  'A  convention  or  primary  meeting  within  the  meaning  of  this 
chapter  is  an  organized  assemblage  of  electors  or  delegates 
representing  a  political  party  or  principle."  In  speaking  of 
this  definition  in  State  ex  reL^  Woody ^  v.  Roticitt^  18  Mont 
502,  46  Pac.  370,  this  Court  said,  citing  Staf^  v.  TfWr(Wasti.) 
31  Pac.  417:  "Such  conventions  are,  however,  in  our  judg- 
ment, meant  to  be  organized  assemblages  of  electors  or  dele- 
gates fairly  representing  the  entire  body  of  electors  of  the 
political  party  which  may  lawfully  vote  for  the  candidates  of 
any  such  convention.  In  a  similar  case  [State  v.  Weir  [Wash.] 
31  Pac.  417)  the  Supreme  Court  of  Washington  said:  'The 
plain  intent  of  said  section,  when  examined  in  the  light  of  all 
the  other  sections  upon  the  subject,  makes  it  perfectly  clear 
that  the  primary  meeting  or  convention  must  be  by  or  on 
behalf  of  the  entire  body  of  voters  of  the  respective  party  who 
are  to  be  allowed  to  vote  at  the  election  of  the  ofiicers  therein 
nominated."  '•  The  facts  in  that  case  were  that  the  regular 
Republican  convention  of  Missoula  county  called  for  the  pur- 
pose of  nominating  candidates  for  county  ofiicers  only  assumed 
also  to  nominate  a  candidate  for  the  office  of  judge  of  the 
Fourth  judicial  district,  composed  of  Ravalli  and  Missoula 
counties.  The  electors  of  Ravalli  county  were  not  represented 
in  the  convention.  No  notice  of  the  purpose  to  make  this  nom- 
ination had  been  given.  The  nomination  was  held  to  be  void 
because  the  convention  was  not  a  body  representative  of  the 
electors  of  the  district.  The  same  conclusion  was  reached  in 
State  ex  rel.  liussel  v.  Tooker^  18  Mont.  640,  46  Pac.  530, 
34  L.  R.  A.  315.  In  this  case  it  was  held  that  a  political  club 
composed  of  400  members,  though  regularly  organized  as 
such,  and  representing  certain  declared  principles,  was  not  an 
organized  assemblage  of  electors  representing  a  party  or  prin- 
ciple, so  as  to  entitle  the  ticket  named  by  it  for  public  offices 
in  the  county  to  be  printed  upon  the  official  ballot.  Again,  in 
the  case  of  State  ex  rel.  Metcalf  v.  Johnson^  18  Mont.  548, 
46   Pac.    533,   34   L.  R.  A.    313,   where  it  appeared  that  a 
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body  of  21  electors  of  Silver  Bow  county  assembled 
without  a  call  or  notice  other  than  personal  invitation,  and 
proceeded  to  hold  county  and  state  conventions,  and  to  nom- 
inate county  and  state  tickets  under  the  designation  of  '  <Citi- 
zens'  Silver  Party,"  their  action  was  held  to  be  void  both  as 
to  the  state  and  county  tickets,  for  the  reason  that  the  body 
was  not  such  a  representative  body  as  the  statute  contemplates, 
it  having  assembled  without  the  prerequisites  of  the  call  and 
notice  necessary  to  give  its  proceedings  due  publicity,  and  to 
afford  to  those  persons  among  the  great  body  of  electors  in  the 
county  and  state  who  were  of  the  same  mind  an  opportunity 
to  take  part  in  the  proceedings.  (See,  also.  State  ex  rel. 
McLangUin  v.  Bailey,  18  Mont.  564,  46  Pac.  1116.)  '<The 
very  underlying  principle  of  convention  organization  is  in 
repreinentation,^'*  (State  ex  ret.  Metcalfy.  Johnson,  supra) ^ 
Every  elector  of  a  particular  party  faith  or  belief  is  entitled 
to  take  part  or  to  be  represented  in  the  conventions  and  prim- 
aries of  his  party  when  party  measures  are  to  be  taken,  or 
delegates  are  to  be  selected,  to  whom,  under  party  rules  and 
usages,  authority  is  to  be  intrusted  to  name  the  party  can- 
didates and  to  preserve  the  party  organization.  He  may  or 
may  not  choose  to  attend,  and  interest  himself  in  the  councils  ' 
of  his  party,  yet  he  is  entitled  to  do  so,  and  any  convention  or 
primary  which  is  held  without  reasonable  notice  in  due  time 
to  afford  such  opportunity  is  not  in  conformity  with  the  require- 
ments  of  the  statute.  To  hold  otherwise  would  be  to  ignore  the 
obvious  purpose  of  the  statute,  and  to  render  possible  a  condi- 
tion of  things  in  which  the  important  rights  of  electors  could  be 
trampled  upon  and  disregarded  by  disaffected  or  designing  men 
with  impunity,  to  the  utter  destruction  of  party  organization, 
And  the  defeat  of  the  purpose  of  the  law. 

In  the  light  of  these  principles,  the  mass  meeting  held  at 
Deer  Lodge  early  on  the  morning  of  September  18th  was  not 
a  lawful  convention  or  primary.  It  was  called  without  any 
notice  to  any  person  except  to  those  who  happened  to  be 
present.  Within  a  few  minutes  it  was  engaged  in  the  work  of 
organization.    The  announced  purpose  was  the  formulation  of 
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a  protest  to  the  state  convention  against  the  threatened  action 
of  the  committee  to  take  the  protestants  and  ticket  out  of  the 
party.  The  adjournment  to  9  o^  clock  the  same  morning  was 
but  a  continuation  of  the  same  meeting.  Mo  other  notice  was 
given  in  the  meantime;  and,  even  if  theje  had  been,  sufficient 
opportunity  was  not  given  for  others'  to  reach  the  place  of 
meeting  to  take  part  in  its  proceedings  and  make  it  a  repre- 
sentative body.  The  dispersing  delegates  were  hostile  to  the 
meeting  and  its  purpose.  Their  impulse  would  naturally  be 
to  refrain  from  giving  it  validity  by  circulating  the  notice. 
The  publication  of  the  fact  of  the  meeting  as  a  matter  of  news 
did  not  alter  the  case,  as  this  was  not  upon  the  authority  of 
any  one  connected  with  the  meeting.  So  far  as  the  record 
shows,  as  has  already  been  said,  within  a  few  minutes  after  the 
idea  of  holding  such  a  meeting  was  conceived,  the  participants 
were  engaged  in  effecting  its  purpose;  and  before  the  end  of 
the  forenoon  it  had  finally  adjourned.  Its  announced  purpose 
was  to  formulate  a  protest.  Its  accomplished  purpose  was  a 
full  delegation  at  Helena  asking  for  admission  into  the  state 
convention  as  the  regular  party  representatives  from  Deer 
Lodge  county.  Therefore  the  delegates  chosen  by  it  were  not 
authorized  to  represent  or  bind  the  electors  of  Deer  Lodge 
county.  There  being  no  proper  representation  of  the  electors 
in  Deer  Lodge  county  in  the  judicial  convention,  the  nomina- 
tion of  the  relator  was  of  the  same  character  as  the  one  consid- 
ered in  State  v.  Rotwitt^  and  must  be  held  to  be  invalid. 

2.  But  the  relator  contends  that  the  action  of  the  state 
convention  in  seating  the  Kennedy  delegates  was  final  as  to 
which  faction  of  the  party  in  Deer  Lodge  county  really  repre- 
sents the  Democratic  party,  and  that,  it  having  decided  that 
the  Kennedy  delegates  were  entitled  to  seats,  this  adjudicated 
all  questions  as  to  the  regularity  of  the  mass  meeting,  and 
legalized  the  action  of  the  Kennedy  delegates.  As  authority 
for  this  contention  the  following  cases,  among  others,  are 
cited:  In  re  Redmond  (Sup.)  25  N.  Y.  Supp.  381;  in  re 
FairchUd,  161  N.  Y.  369,  46  N.  E.  943;  Cain  v.  Page  (Ky.) 
42  S.  W.  336;  Ex  parte  Sanders,  53  S.  C.  478,  31  S.  E.  290. 
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To  what  limit  courts  shoald  go  in  holding  that  party  dis- 
putes should,  be  settled  in  the  judicatories  of  the  party,  and 
be  left  undisturbed,  is  a  question  which  does  not  properly 
arise  in  this  case.  The  question  here  already  considered  and 
decided  arises  upon  the  force  and  meaning  of  a  part  of  the 
election  law,  and  involves  an  inquiry  as  to  whether  the  re- 
quirements of  the  law  have  been  complied  with,  so  as  to  ren- 
der the  nomination  in  question  a  valid  one.  To  permit  a 
political  convention  to  determine  such  a  question  would  be  to 
say  that  political  bodies  possess  judicial  power,  and  may  oust 
the  courts  of  jurisdiction  in  matters  which  should  fall  within 
their  cognizance.  The  statement  of  this  proposition  is  its  own 
refutation.  So  far  as  we  are  aware,  no  court  has  ever  as- 
sented to  this  doctrine.  Nor  is  any  argument  needed  to  sup- 
port the  statement  that  no  action  of  a  state  convention  can 
validate  a  nomination  for  the  office  of  district  judge  where  the 
convention  making  it  does  not  properly  represent  the  electors 
of  the  district.  The  right  to  nominate  and  elect  these  officers 
belongs  to  the  electors  composing  the  district.  (Constitution, 
Sec.  12,  Art.  VIII.)  The  cases  cited  are,  therefore,  not  in 
point.  If  there  were  no  question  here  as  to  the  legality  of 
the  mass  meeting  held  on  September  18th,  the  case  presented 
would  be  altogether  different,  and  would  involve  considera- 
tions which  are  not  now  pertinent.  We  hold,  therefore,  that 
the  proof  offered  tending  to  establish  the  custom  touching  the 
nomination  of  judges  of  the  district  courts,  as  well  as  that 
showing  the  action  of  the  state  convention  in  the  premises,  is 
immaterial. 

The  conclusion  thus  reached  is  based  upon  the  theory  of 
this  case  presented  by  counsel  in  their  argument,  and  upon 
which  they  rest  their  claim,  viz. ,  that  all  the  delegates  finally 
seated  in  the  state  convention  were  so  seated  because  they , 
were  selected  by  the  mass  meeting  of  the  18th.  There  is  a 
suggestion  in  the  brief,  however,  that,  inasmuch  as  three  of 
these  delegates  were  also  selected  by  the  regular  convention 
of  the  17th,  and  retained  their  seats  in  the  state  convention, 
they  had  power  to  act  in  the  judicial  convention  for  the  whole 
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delegation,  in  connection  with  the  three  loyal  delegates  from 
(Iranite  county,  who  in  like  manner  were  empowered  to  act 
for  the  whole  delegation  from  that  county,  and  therefore  that  . 
the  nomination  of  relator  by  the  judicial  convention  in  which 
these  six  delegates  participated  was  the  regular  democratic 
nomination.  The  fact  that  28  other  Kennedy  delegates  also 
participated  in  the  convention  without  authority  from  any 
source  would  seem  to  be  an  insuperable  objection  to  this  con- 
clusion. But,  waiving  this  objection,  and  giving  full  weight 
to  the  proof  offered  for  the  purpose  of  showing  the  usage  of 
the  party  in  connection  with  the  nomination  of  district  judges, 
we  do  not  think  it  sufficient  to  show  any  usage  which  should 
be  recognized.  It  is  clearly  shown  that  it  has  been  customary 
in  all  parties  in  this  state  for  the  delegates  to  the  state  con- 
ventions from  the  counties  forming  judicial  districts  to  meet 
in  separate  judicial  conventions,  and  there  nominate  candidates 
for  district  judges;  but  it  does  not  appear  that  such  a  nomin- 
ation was  ever  made  without  express  authority  in  these  dele- 
gates to  do  so,  except  in  one  instance.  The  nomination  for 
the  Third  district  was  thus  made  by  the  Democrats  in  1896. 
The  chairman  of  the  Democratic  state  central  committee  was 
examined  as  a  witness  in  this  case,  and  stated  that,  so  far  as 
he  knew,  the  usage  prevailed  as  claimed  by  relator;  but  upon 
cross-examination  he  made  it  appear  that  he  had  no  personal 
knowledge  as  to  the  calls  usually  made  by  the  county  conven- 
tions. There  was  no  proof  as  to  whether  the  call  for  the  state 
convention  contained  any  reference  to  candidates  for  district 
judges.  Moreover,  it  appears  that  the  central  committee  of 
Deer  Lodge  county,  in  calling  the  convention  of  the  17th, 
drew  special  attention  to  the  matter  of  the  candidate  for  dis- 
trict judge  for  the  Third  district,  and  the  necessity  of  author- 
j  izing  the  delegates  selected  by  it  to  act  in  the  judicial  conven- 
tion. This  tends  to  show  that  such  usage  was  not  recognized 
by  the  party  authorities  in  that  county.  This  proof  clearly 
does  not  establish  such  a  usage  as  would  be  recognized  and 
enforced.  Whether  such  a  usage  could  finally  become  so 
established  by  uniform  observance  that  it  would  be  recognized 
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and  enforced  in  the  face  of  the  constitutional  provision  already 
cited,  giving  the  electors  in  the  various  districts  the  right  to 
elect  their  own  judges,  we  do  not  decide.  In  no  event  can 
such  a  usage  be  recognized  until  it  has  been  so  long  and  so  uni- 
formly observed  that  the  presumption  would  obtain  that  the 
electors  had  knowledge  of  it,  and  acted  upon  it.  From  this 
point  of  view  there  was  no  authorized  judicial  convention. 

It  is  therefore  ordered  that  the  alternative  writ  issued  hei  e- 
in  be  vacated  and  set  aside,  and  that  this  proceeding  be  dis- 
missed, at  the  cost  of  relator. 

•  Dismissed. 

Mr.  Justice  Word  being  a  nominee  of  the  Independent 
Denaocratic  pai'ty  of  Montona,  did  not  hear  the  argument, 
and  does  not  participate  in  the  decision  of  this  case. 


STATE  EX  REL.  SCHARNIKOW,  Plaintiff,  v.  HOGAN, 

Defendant. 

[No.  1619.) 
[Sabmitted  October  19, 1900.    Decided,  October  20, 1900.] 

Elections — Nominations — Filling  Vacancies — Filing  Certifi- 
cate— Tim£, 

1.  Wbere  a  cooTentlon  of  a  political  party  bas  made  a  nomination,  and  autborized  Its 
committee  to  fill  yacancies,  and  tbeie  is  an  error  in  tlie  certificate  of  nomination  flled» 
conslstinR  of  a  misnomer  of  tbe  party  wblch  the  convention  represented,  such  error 
renders  the  certificate  void,  thereby  creating  a  Tacancy  to  be  filled  by  the  committee, 
as  provided  by  Pol.  Code,  Section  1820,  which  permits  a  duly  authorized  committee  to 
fill  vacancies  when  caused  by  death  or  declination  of  the  candidate,  or,  when  "any 
certificate  of  nomination  is  or  becomes  insufficient  or  inoperative  from  any  cause." 

2.  Pol.  Code,  Section  1816,  requiring  certificates  of  nomination  to  be  filed  not  less  than 
30  days  before  the  day  of  election.  refer:»  only  to  certificates  of  original  nomination 
ma<te  by  conventions,  primaries,  or  the  requisite  number  of  electors,  and  not  to  com- 
mittee nominations  to  fill  vacancies  permitted  by  Section  1820.  when  the  vacancy  is 
cai  sed  by  death  or  declination  of  the  candidate,  or  by  the  insufficiency  of  the  original 
eertificate  of  nomination. 

Original  application  for  mandamus  by  the  state,  on  relation 
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of  Edward  Scharnikow,  against  Thomas  S.  Hogan,  as  secret- 
ary of  the  state  of  Montana,  to  compel  defendant  to  certify 
relator's  nomination  for  the  office  of  district  judge.    Granted. 

Mr.   T    Q'Leary,   Mr.  N.  W.  McConndL  and  Mr.  J.  B. 
Clayherg^  for  Relator. 

Mr.  T.  J.  Walshj  for  Respondent. 

PER  CURIAM. — ^This  is  an  application  for  a  writ  of  man- 
date commanding  the  secretary  of  state  to  certify  the  name  of 
the  plaintiff  to  the  clerks  of  the  counties  of  Deer  Lodge  and 
Granite,  which  counties  comprise  the  Third  judicial  district  of 
the  state  of  Montana.  Omitting  formal  allegations,  the  peti- 
tion states  the  following  facts,  which  are  admitted  by  the 
attorney  general:  At  a  judicial  convention  composed  of  dele- 
gates of  the  People's  party  from  the  counties  of  Granite  and 
Deer  Lodge  the  plaintiff  was,  on  the  21st  day  of  September, 
1900,  duly  nominated  as  the  candidate  of  that  party  for  the 
office  of  judge  of  the  district  court  of  the  Third  judicial  dis- 
trict; the  People's  Party  is  commonly  known  by  the  name  of 
"Populist  Party,"  but  its  true  name  is  "People's  Party;''  In 
printing  the  ballots,  the  column  in  which  will  be  placed  the 
names  of  the  candidates  of  the  People's  party  will  be  desig- 
nated as  the  "People's  Party"  column;  the  chairman  and 
secretary  of  the  convention  prepared  a  certificate  of  the  nom- 
ination of  the  plaintiff,  and  filed  it  with  the  secretary  of  state 
on  the  4th  day  of  October,  1900,  and  more  than  30  days  before 
the  6th  day  of  November,  when  the  general  election  of  the 
year  1900  is  to  be  held,  bufc  in  the  certificate,  through  mistake  or 
inadvertence,  they  designated  the  People's  Party  as  the  "Pop- 
ulist Party, "  so  that  the  certificate  is  inoperative  or  insufficient 
as  a  certificate  of  the  nomination  of  the  plaintiff  as  the  candi- 
date of  the  People's  Party.  The  convention  had  delegated  to 
an  executive  committee  the  power  to  fill  all  vacancies  that  might 
occur  from  any  cause,  and,  in  pursuance  of  such  authority, 
the  committee  filled  the  vacancy  which  was  deemed  by  its 
members  to  have  occurred  by  reason  of  the  supposed  insuffi- 
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ciency  of  the  certificate  of  nomination  originally  filed,  and 
throagh  its  chairman  and  secretary,  on  the  17th  day  of  Octo- 
ber, 1900,  and  less  than  30  days  before  the  day  of  election, 
made  and  lodged  with  the  sectretary  of  state  a  certificate  set- 
ting forth  the  cause  of  the  alleged  vacancy,  the  name  of  the 
person  nominated  (who  is  the  plaintiff),  the  fact  that  he  was 
nominated  for  the  office  of  judge  of  the  district  court  of  the 
Third  judicicial  district  of  Montana,  the  fact  that  the  commit- 
tee was  authorized  to  fill  the  vacancy,  and  stating  the  name  of 
the  plaintiff,  his  residence,  and  his  business  address,  and  that 
he  was  the  nominee  of  the  People's  Party.  The  secretary  of 
state  refuses  to  certify  to  the  clerks  of  the  counties  of  Granite 
and  Deer  Lodge  the  nomination  of  the  plaintiff  as  the  candi- 
date of  the  People's  Party  for  the  office  of  judge. 

Two  questions  are  suggested  in  opposition  to  the  granting 
of  the  writ: 

1.  It  is  argued  that  the  committetf  was  without  authority 
to  make  the  nomination,  because  there  was  no  vacancy  to  be 
filled.  Under  the  provisions  of  Sections  1310  to  1313,  inclus- 
ive, of  the  Political  Code,  nominations  to  public  office  may  be 
made  by  conventions,  by  primary  meetings,  and  by  electors 
^not  less  in  number  than  5  per  cent  of  the  number  of  votes 
cast  for  the  successf urcandidate  for  the  same  office  at  the  next 
preceding  election.     Section  1320  is  as  follows: 

<<If  any  person  so  nominated  dies  before  the  printing  of  the 
tickets,  or  decline  the  nomination  as  in  this  chapter  provided, 
or  if  any  certificate  of  nomination  is  or  becomes  insufficient  or 
inoperative  from  any  cause,  the  vacancy  or  vacancies  thus 
occasioned  may  be  filled  in  the  manner  required  for  original 
nomination.  If  the  original  nomination  was  made  by  a  party 
convention  which  had  delegated  to  a  committee  the  power  to 
fill  vacancies,  such  committee  may,  upon  the  occurring  of  such 
vacancies,  proceed  to  fill  the  same.  The  chairman  and  secret- 
ary of  such  committee  must  thereupon  make  and  file  with  the 
proper  officer  a  certificate  setting  forth  the  cause  of  the 
vacancy,  the  name  of  the  person  nominated,  the  office  for 
which  he  was  nominated,  the  name  of  the  person  for  whom 
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the  new  nominee  is  to  be  substituted,  the  fact  that  the  com- 
mittt^e  was  authorized  to  fill  vacancies,  and  such  further  infor- 
mation as  is  required  to  be  given  in  an  original  certificate  of 
nomination.  The  certificate  so  made  must  be  executed  in  the 
manner  prescribed  for  the  original  certificate  of  nomination, 
and  has  the  same  force  and  effect  as  an  original  certificate  of 
nomination.  When  such  certificate  is  filed  with  the  secretary 
of  state,  he  must,  in  certifying  the  nominations  to  the  various 
county  clerks,  insert  the  name  of  the  person  who  has  thus  been 
nominated  to  fill  a  vacancy  in  place  of  the  name  of  the  original 
nominee.  And  in  the  event  he  has  already  transmitted  his 
certificate,  he  must  forthwith  certify  to  the  clerks  of  the 
proper  counties,  the  name  and  description  of  the  person  so 
nominated  to  fill  a  vacancy,  the  office  he  is  nominated  for,  the 
party  or  political  principle  he  represents  and  the  name  of  the 
l)erson  for  whom  such  nominee  is  substituted.  ^ ' 

We  are  of  the  opinion  that  there  was  a  vacancy,  within  the 
meaning  of  this  section.  The  judicial  convention  of  the  Peo- 
ple's Party  had  duly  nominated  the  plaintiff  for  the  office  of 
district  judge.  It  then  became  the  duty  of  the  chairman  and 
secretary  of  the  convention  to  certify  the  nomination  to  the 
secretary  of  state,  designating  in  the  certificate  the  party 
which  such  convention  represented.  Bht  instead  of  giving  to 
the  party  its  true  name,  which  is  the  "People's  Party,"  they 
called  it  the  'Populist  Party"  in  the  certificate.  By  the  error 
in  the  certificate,  consisting  in  the  misnomer  of  the  party 
which  the  convention  represented,  the  certificate  was  insuffi- 
cient to  accomplish  the  purpose  for  which  it  was  designed. 
The  plaintiff  was  not  the  candidate  of  the  Populist  Party,  e& 
nomine,  but  was  the  candidate  of  the  People's  Party.  There 
being  a  vacancy  occasioned  by  the  insufficiency  of  the  certifi- 
cate of  nomination,  the  executive  committee,  under  the  power 
delegated  to  it  by  the  convention,  was  authorized  to  fill  the 
vacancy  by  nominating  the  plaintiff  or  any  qualified  person  as 
the  candidate  of  the  People's  Party.  The  case  of  6taid  v. 
Clarkj  66  Neb.  684,  77  N.  W.  87,  while  based  upon  facts  dif- 
fering somewhat  from  those  here  presented,  is  a  direct  adjudi- 
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cation  upon  the  question  now  being  considered^  and  we  believe 
the  rule  there  announced  to  be  correct  upon  principle.  Al- 
though decided  under  statutes  dissimilar  in  many  respects  from 
Section  1320,  mipra^  the  cases  of  Bower  v.  Clemans^  61  Kan. 
129,  58  Pac.  964^;  People  v.  Hartley,  170  111.  370,  48  N.  E. 
960,  and  Raihhurn  v.  Hamilton,  53  Kan.  470,  37  Pac.  20, 
are  in  point,  and  lend  support  to  the  conclusion  we  have 
reached. 

2.  Sections  1310,  1312  and  1316  of  the  Political  Code, 
when  read  together,  prescribe  that  certificates  of  nominations 
made  by  conventions,  primaries,  or  electors  of  candidates  for 
offices  to  be  filled  by  the  voters  of  any  division  or  district  of 
the  state  greater  than  a  county  must  be  filed  with  the  secret- 
ary of  state  not  more  than  60  days,  and  not  less  than  30  days, 
before- the  day  fixed  by  law  for  the  election.  The  certificate 
of  the  nomination  of  the  plaintiff  by  the  convention  was  filed 
in  due  season;  the  certificate  of  his  nomination  by  the  execut- 
ive committee  was  filed  on  the  17th  day  of  October,  1900,  and 
less  than  30  days  before  the  6th  day  of  November.  Argu- 
ment is  advanced  that  the  last  mentioned  certificate,  not  hav- 
ing been  filed  within  the  time  specified  in  Section  1316,  is 
nugatory.  But  this  section  has  to  do  only  with  original  nom- 
inations. In  IState  ex  reL  Plgott  v.  Benton\  13  Mont.  306, 
34  Pac.  301,  it  was  held  that  a  convention  could  delegate  to  a 
committee  the  power  to  fill  a  vacancy  left  in  the  ticket  by  the 
convention, — in  other  words,  that  a  convention  might  omit  alto- 
gether to  make  a  nomination,  and  authorize  its  committee  to 
name  a  candidate  after  the  adjournment  of  the  convention — 
in  short,  that  a  committee  may  by  resolution  be  authorized  to 
fill  a  vacancy,  even  when  there  was  no  original  nomination  by 
the  convention.  If  the  •interpretation  there  given  to  the  stat- 
ute be  correct,  the  inevitable  conclusion  is  that  in  such  a  case 
the  nomination  by  the  committee  is  an  original  one,  the  certi- 
ficate of  which  must  be  tiled  within  the  time  limited  by  Sec- 
tion 1316  for  the  filing  of  certificates  of  nominations  made  by 
conventions.  Indeed,  the  reason  assigned  for  the  holding  in 
the  Benton  case  was  that,  by  authorizing  the  committee  to  till 
Vol.  x\iv-26 
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vacancies  that  then  existed,  the  convention  ratified  in  advance 
any  nomination  thereafter  made  by  the  committee,  and  that 
such  committee  nomination  was  a  convention  nomination; 
whence  follows  the  necessary  consequence  that  such  a  nomin- 
ation is  an  original  nomination  by  the  convention,  which  must 
be  certified  to  the  proper  officer  within  the  limits  of  time 
fixed  by  statute  for  the  filing  of  nominations  made  by  con  ven- 
ations. Such  is  manifestly  the  doctrine  announced  in  the  Ben- 
ton case.  That  decision,  however,  is  not  a  precedent  govern- 
ing or  pertinent  to  the  solution  of  the  question  now  before  us; 
for  in  the  present  proceeding  a  party  convention  made  a  nom- 
ination, and  delegated  to  a  committee  the  power  to  fill  vacan- 
cies; a  vacancy  was  occasioned  by  the  failure  of  the  chairman 
and  secretary  of  the  committee  to  file  a  sufficient  certificate 
of  nomination,  and  the  committee,  in  virtue  of  its  delegated 
authority,  filled  the  vacancy  by  nominating  the  plaintiff.  The 
command  of  Section  1316  is  that  certificates  of  nominations 
must  be  filed  not  more  than  60  days,  and  not  less  than  30  days, 
before  the  day  of  the  election,  but  this  has  reference  only  to 
certificates  of  original  nominations  made  by  conventions, 
primaries,  or  the  requisite  number  of  electors,  and  has  noth- 
ing whatever  to  do  with  committee  nominations  permitted  by 
Section  1320.  The  statute  is  silent  touching  the  time  within 
which  must  be  filed  the  certificate  of  nomination  made  by  a 
committee  to  fill  a  vacancy  occasioned  by  the  insufficiency  of 
the  certificate  of  the  original  nomination.  When  a  convention 
has  made  a  nomination,  and  has  authorized  its  committee  to 
fill  any  vacancy  that  may  occur,  the  filling  of  the  vacancy  by 
the  committee  upon  the  death  or  resignation  of  the  candidate, 
or  because  the  original  certificate  of  nomination  was  or  became 
insufficient  or  inoperative,  may  be  made  at  any  time  before 
the  day  of  election.  In  the  case  at  bar  the  committee  filled  a 
vacancy  occurring  where  the  convention  had  previously  made 
a  nomination.  It  is  true  that  the  certificates  of  original  nom- 
inations made  by  party  conventions  must  be  filed  within  the 
periods  prescribed  by  Section  1316,  supra,  but  there  is  no  such 
requirement  in  respect  of  nominations  made  by  virtue  of  the 
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delegated  power  in  a  committee,  which,  as  in  this  case,  has 
filled  a  vacancy  where  the  convention  had  theretofore  made  a 
nomination.  (Section  1353,  Political  Code;  Bower  v.  Clem- 
am  and  Ratkhurn  v.  Hamilton^  »upra). 

Let  the  peremptory  writ  issue  as  prayed.     Judgment  will 
be  entered  accordingly. 


STATE  EX  REL.  KENNEDY  et  al..  Relators,  v.  MARTIN,       -grioa 

Respondent.  U  ^ 

24    444 

[No.  1614.]  1^24    403 

e27    1»4 
27    196 
ISubmltted  October  15, 1900.    Decided  October  22, 1900.]  -^^    ^^ 

*4    403| 

31    226{ 

Elections — Party  Conventions —  Contesting  Candidates — Right 
to  place  under  Party  Designation  on  Official  Ballot, 

1.  It  is  the  policy  of  the  election  law  that  only  one  ticket  shall  appear  upon  the  ballot 
uoder  a  particular  party  designation. 

2.  A  political  conyentioo  is  a  law  unto  itself  and  must  be  allowed  to  Judge  of  the  qual- 
iflcations  of  its  own  members;,  but  this  authority,  settled  by  rule  or  usage  within  the 
party,  may  not  presume  to  disregard  legislative  enactments  and  take  away  rights 
which  have  already  become  fixed. 

3.  Where  candidates  for  county  offices  haye  been  duly  nominated  by  a  regularly  called 
and  organized  county  convention  of  a  political  party,  and  the  proper  certificate  of 
nomination  filed,  the  right  to  have  their  names  printed  on  the  official  ballot,  in  the 
proper  column,  under  the  appropriate  party  designation,  to  the  exclusion  of  any 
others  under  that  designation,  becomes  fixed,  and  is  not  affected  by  the  subsequent 
misconduct  of  the  properly  authoriz-'d  delegates  constituting  such  convention,  in  be- 
traying their  party  and  departing  from  its  principles,  nor  by  a  resolution  adopted  by 
a  sute  convention  authorizing  loyal  members  of  the  party  to  take  charge  of  its  afl'airs 
in  the  county  and  to  nominate  another  county  ticket;  such  resolution  being  Ineffect- 
ual, except  to  change  the  administrative  agencies  of  the  party. 

4.  Qucterti  Whether  the  legislature  has  power,  under  the  Constitution,  to  enact  pro- 
visions under  which  the  courts  would  be  required  to  recognize  and  enforce  the  deter- 
mination of  the  party  judicatories. 

Original  application  by  the  state  of  Montana,  on  the  rela- 
tion of  J.  M.  Kennedy  and  others,  against  Martin  Martin,  as 
county  clerk  and  recorder  of  Deer  Lodge  county,  Montana, 
for  a  writ  of  mandate  to  compel  him  to  file  relators'  certificate 
of  nomination.      Dismissed. 
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Statement  of  the  Case. 


Application  for  writ  of  mandate  to  compel  Martin  Martin, 
as  clerk  of  Deer  Lodge  county,  to  file  the  certificate  of  nom- 
ination of  the  relators  for  the  various  county  offices  in  Deer 
Lodge  county,  and  to  print  their  names  upon  the  official  bal- 
lot in  the  column  headed  ''Democratic." 

The  facts  necessary  to  be  considered  in  this  controversy,  in 
connection  with  the  history  and  action  of  the  mass  meeting  or 
convention  held  in  Deer  Lodge  county  on  September  18,  1900, 
and  the  subsequent  action  in  the  matter  by  the  state  conven- 
tion held  in  Helena  on  the  19th,  have  already  been  stated,  in 
part,  in  the  case  of  State  ex  reL  Scharnikow  v.  Hogan^  ante  p. 
383, 62  Pac.  493.  They  will  not  be  restated.  Other  facts  necess- 
ary to  be  considered  here  are  the  following:  The  Deer  Lodge 
county  mass  meeting  of  the  18th,  before  its  adjournment,*by  re- 
solution authorized  J.  M.  Simpson,  its  chairman,  to  appoint  a 
central  committee  to  represent  the  Democratic  party  of  Deer 
Lodge  county,  and  to  manage  its  affairs.  The  state  convention^ 
before  its  final  adjournment,  formally  recognized  the  Kennedy 
delegates  chosen  by  the  mass  meeting  as  the  '^representatives 
of  the  Democratic  party  in  the  county  of  Defer  Lodge,"  by  the 
adoption  of  the  following  resolution: 

*'Be  it  resolved  by  the  Democratic  party  in  convention 
assembled,  and  by  this  convention,  that  the  delegates  of  Deer 
Lodge  county  now  holding  seats  in  this  convention  be,  and 
they  are,  recognized  as  the  regular  Democratic  delegation  of 
the  Democratic  party  of  thft  state  of  Montana  from  the  county 
of  Deer  Lodge,  in  this  state,  and  that  they  are  hereby  author- 
ized, empowered,  and  directed  to  take  charge  and  control  of 
the  affairs  of  said  political  party  in  the  county  of  Deer  Lodge, 
and  to  return  to  said  county  of  Deer  Lodge,  and  there,  by 
their  nominations  and  conventions,  and  otherwise,  to  carry  out 
the  principles  of  Democracy  as  expressed  in  the  platform 
adopted  by  this  convention,  and  to  call  county  conventions  and 
make  nominations  of  county  officers  and  such  other  officers  as 
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they  may  be  entitied  to  nominate  by  law  for  the  election  to 
occur  in  November,  1900." 

In  pursuance  of  this  resolution,  and  under  the  authority 
given  him  by  the  county  mass  meeting,  Mr.  Simpson,  aided 
by  H.  J.  Toomey,  the  state  committeeman  appointed  for  Deer 
Lodge  county  by  the  state  convention,  appointed  this  com- 
mittee, which  met  on  September  24th,  and  organized  by  elect- 
ing T.O'Leary  and  W.  M.  Goodman,  respectively,  its  chairman 
and  secretary.  On  the  same  day,  by  published  notice,  the 
committee,  through  its  chairman  and  secretary,  called  a  con- 
vention of  the  Democratic  party,  of  Deer  Lodge  county  to 
assemble  in  Deer  Lodse  on  October  2d.  It  was  directed  in 
the  call  that  delegates  be  selected  by  caucuses  held  in  the  var- 
ious precincts  on  September  29th,  according  to  the  apportion- 
ment made  in  the  call.  On  October  2d  the  convention  assem- 
bled. Representatives  were  present  from  all  precincts  in  the 
county  except  one.  A  full  ticket  for  the  county  oflSces  and  for 
members  of  the  legislative  assembly  was  nominated,  the  names 
of  all  the  relators  being  placed  thereon.  A  certificate  of  nom- 
ination containing  the  information  required  by  law  to  be  con- 
tained therein,  and  signed  by  the  chairman  and  secretary  of 
the  convention,  was  on  October  5^  1900,  and  within  the  time 
provided  by  law,  tendered  to  the  defendant,  with  request  that 
he  file  the  same,  and  print  the  ticket  named  therein  upon  the 
official  ballot  to  be  used  at  the  November  election,  under  the 
designation  '^Democratic."  This  the  defendant  refused  to  do, 
for  the  reason  that  he  had  already  filed,  and  intended  to  print 
upon  the  ballot  under  that  designation,  the  nominations  made 
by  the  Democratic  county  convention  had  at  Deer  Lodge  on 
September  17th. 

It  is  alleged  by  relators  that  the  members  of  the  Toole  fac- 
tion of  the  convention  of  September  17th,  and  the  candidates 
then  nominated,  have  gone  over  in  a  body  to  the  Independent 
Democratic  party,  and  that  for  this  reason  the  ticket  nomin- 
ated by  that  convention  should  not  be  printed  under  the  party 
designation.  The  proof  tends  to  show  that  some  of  the  par- 
ticipants in  that  convention,   and  some  of  the  candidates  nom- 
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inated  by  it,  took  part  in  the  independent  movement  subse- 
quent to  the  adjournment  of  the  state  convention  of  September 
i9th.  *  Under  these  circumstances,  it  is  asserted  that  it  is  the 
duty  of  the  defendant  to  file  the  certificate  containing  the 
names  of  relators,  and  to  print  them  upon  the  ballot  under  the 
designation  *  'Democratic. ' ' 

Mr.  N.  W.  McConnell,  Mr.  J.  B.  Clayherg-,  and  Mr,  J. 
G^  Leai^y  for  Relators. 

Mr,  T,  J.  Walsh,  for  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY,  after  stating  the  case,  de- 
livered the  opinion  of  the  Court. 

The  question  presented  in  this  case  is:  What  is  the  legal 
effect  of  the  action  of  the  state  convention,  wheieby  ic  gave 
authority  to  the  Kennedy  delegates  to  take  charge  of  and  con- 
trol the  affairs  of  the  party  in  Deer  Lodge  county,  to  call  a 
convention,  and  to  nominate  candidates  for  such  offices  as  it 
was  within  the  powers  of  that  convention  to  make,  under  the 
regular  party  designation?  Is  this  conclusive  upon  the  rights 
of  the  candidates  named  by  the  convention  of  October  2d  to 
have  their  names  appear  upon  the  printed  ballot  under  the 
the  party  designation,  to  the  exclusion  of  those  nominated  by 
the  convention  of  September  ITth? 

The  inevitable  result  of  a  decision  sustaining  the  right  of 
the  former  to  appear  upon  the  ballot  under  the  party  name 
would  be  a  denial  of  this  right  to  the  latter;  for  it  is  the  policy  of 
the  statute  that  only  one  ticket  shall  appear  upon  the  ballot 
under  a  particular  party  designation.  This  is  apparent  from 
a  careful  reading  of  all  the  provisions  pertaining  to  the  mak- 
ing of  nominations,  the  preparation  of  the  ballot,  and  the 
methods  provided  by  which  an  elector  may  vote.  Particular 
reference  is  made  to  the  provisions  of  Sections  1311, 1354  and 
1361,  (Political  Code).  The  first  of  these  sections  prescribes 
what  the  certificate  shall  contain.  Among  other  things  it  must 
contain  a  designation  of  the  party  or  principle  which  the  ticket 
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represents.  This  requirement  is  evidently  designed  to  guide 
the  proper  officer  in  printing  the  ballot,  so  that  he  may  group 
the  candidates  and  distinguish  them  by  this  designation,  in 
conformity  with  the  directions  contained  in  Section  1354,  viz: 
'<The  list  of  candidates  of  the  several  parties  shall  b€  placed 
in  separate  columns  on  the  ballot,  in  such  order  as  the  auth- 
orities charged  with  the  printing  of  the  ballots  shall  decide." 
Then  follows  the  form  of  the  ballot,  with  the  tickets  arranged 
in  parallel  perpendicular  columns,  each  designated  by  the  word 
**R«publican,"  * 'Democratic, "  etc.,  with  a  circle  at  the  head 
of  each.  A  requirement  is  added  that  the  ballot  shall  follow 
this  form  as  to  all  candidates  to  be  voted  for  at  the  election. 
Under  the  latter  part  of  this  section,  and  under  Section  1361, 
the  elector  may  vote  his  entire  party  ticket  by  placing  a  cross  in 
the  circle  at  the  head  of  the  column,  under  his  party  designation. 
If  he  does  not  desire  to  vote  a  "straight"  ticket,  he  must 
place  the  cross  opposite  the  name  of  each  candidate  of  his 
choice.  If ,  while  reading  all  these  provisions  together,  we  keep 
in  mind  the  purpose  of  the  Australian  ballot  system,  as  stated 
in  State  ex  reL  Schamikow  v.  llogan,  ante  p.  383,  and  also  the 
fact  that  the  ballot  was  thus  arranged  with  a  view  to  aid  in  its 
accomplishment  by  enabling  the  elector — the  illiterate  as  well 
as  the  literate — readily  to  give  an  affirmative  expression  of  his 
choice,  free  from  the  confusion  and  embarrassment  so  often 
incident  to  elections  under  the  old  system,  by  reason  of  the  great 
variety  of  ballots  of  like  name  and  emblem  hawked  about  the 
polling  places  to  defraud  and  deceive  the  unwary  or  illiterate 
voter,  all  doubt  on  this  point  disappears.  If  two  tickets  may 
appear  upon  the  ballot  under  the  same  designation,  then  any 
number  may  be  printed  thereon,  thus  adding  greatly  to  the  em- 
barrassment and  discomfiture  of  the  ordinary  voter.  Again,  for 
illustration,  if  there  be  only  one  state  ticket  under  the  party 
name,  but  two  or  more  county  tickets,  only  one  of  these  can 
be  printed  in  the  same  column  with  the  state  ticket.  Thus  the 
county  clerk  will  be  put  in  a  position  where  he  cannot  obey 
the  statute,  and  the  voter  who  wishes  to  vote  a  « ^straight"  ticket 
caDDot  do  so,  unless  he  also  belongs  to  the  faction  of  the  party 
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which  favors  the  county  ticket  printed  in  the  column  with  the 
state  ticket.  If  neither  is  printed  in  that  column,  then  the  law  is 
violated,  and  the  right  of  voting  a  "straight"  ticket  cannot  be 
exercised  at  all.  Evidently  the  legislature,  in  enacting  the 
statute,  did  not  contemplate  the  condition  of  things  presented 
in  this  case.  The  case  of  iitate  ex  rel.  Gillis  v.  Johnson^  18 
Mont.  656,  46  Pac.  440,  cited  by  counsel,  does  not  give  us 
any  aid.  In  that  cifse  two  factions  of  the  Republican  party 
had  filed  separate  county  tickets  under  different  designations. 
This  Court  held  that  under  such  circumstances,  as  no  confu- 
sion would  result  from  the  presence  of  both  upon  the  ballot, 
it  would  not  interfere,  but  would  leave  the  contention  for  the 
electors  to  decide. 

Reverting  to  the  question  presented  in  this  case,  let  us 
briefly  examine  the  conditions  out  of  which  this  controversy 
arose.  The  undisputed  facts  are  that  the  convention  of  Sep- 
tember 17th  was  properly  called,  and  that  it  assembled  and 
organized  under  the  regular  party  authority;  that  the  business 
before  it  was  properly  and  regularly  done;  and  that  all  the 
delegates  took  part  in  its  proceedings  until  it  finally  adjourned. 
The  candidates  who  were  nominated  by  it  sought  their  places 
upon  the  ticket  with  the  knowledge  that,  if  they  secured  these 
places,  their  names  would  be  printed  upon  the  ballot  in  the 
appropriate  column  with  the  rest  of  the  party  ticket.  After 
their  names  were  thus  put  upon  the  ticket,  and  the  pro})er 
certificate  was  filed,  the  right  to  have  their  names  ap()ear  upon 
the  ballot  became  fixed;  for  there  ife  no  provision  of  the  ballot 
law  by  which  their  places  can  be  made  vacant  for  the  substi- 
tution of  other  names,  except  by  death  or  resignation  (Politi- 
cal Code,  Sections  1319,  1320),  or  by  conviction  of  a  telony, 
judicially  declared  insanity,  or  removal  from  the  state  or 
county.  The  happening  of  either  of  these  latter  contingen- 
cies would  necessarily  create  a  vacancy,  for  each  disqualifies 
an  elector  from  holding  oflice.  (Constitution,  Sections  8,  11, 
Art.  IX;  Political  Code,  Section  1181).  It  follows,  therefore, 
that  the  names  of  such  candidates  must  be  printed  in  the  pro- 
per column,  to  the  exclusion  of  any  others  under  that  desig- 
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nation.  No  subsequent  behavior  of  the  properly  authorized 
delegates  constituting  that  convention,  no  matter  how  fla- 
grantly they  may  have  betrayed  their  party,  or  how  far  they 
may  have  departed  from  its  established  usages  and  principles, 
can  be  held  to  have  vitiated  the  nominations  regularly  made 
while  they  were  still  within  the  party  lines  and  acting  as  its 
representatives.  True,  the  state  convention  at  Helena  recog- 
nized the  delegates  of  the  mass  meeting  of  the  18th  as  the 
proper  representatives  from  Deer  Lodge  county.  But  why? 
Because,  as  appears  from  the  resolution  passed  at  the  time  the 
Kennedy  delegates  were  seated  (see  statement  in  State  ex  reL 
Scharnikow  v.  Hogcm^  supra)^  60  of  the  63  Toole  delegates 
*'had  withdrawn  from  the  convention,  and  had  refused  to  be 
further  bound  by  the  rules  and  regulations  of  the  Democratic 
party."  This  resolution  did  not  undertake  to  decide  upon  the 
regularity  of  the  convention  of  the  ITth,  or  to  deny  party 
recognition  to  the  candidates  then  nominated.  The  subsequent 
resolution  of  that  convention  is  more  explicit,  and  its  purpose 
was  to  empower  the  Kennedy  delegates  to  take  charge  of  the 
affairs  of  the  party  and  to  nominate  a  ticket.  The  action  of 
the  convention  in  seating  the  Kennedy  delegates  we  would  not 
presume  to  question.  A  political  convention  is  a  law  unto 
itself,  and  must  be  allowed  to  judge  of  the  qualifications  of  its 
own  members.  Organization  and  discipline  are  necessary  to 
party  existence.  There  must  be  some  authority  to  which  the 
subordinate  or  local  divisions  may  appeal  for  settlements  of 
disputes  as  to  who  shall  represent  the  party  and  control  its 
affairs.  But  in  the  settlement  of  these  controversies  this  au- 
thority established  by  rule  or  usage  within  the  party  may  not 
presume  to  disregard  legislative  enactments,  with  the  enforce- 
meut*  of  which  the  courts  alone  have  to  do,  and  take  away 
rights  which  have  already  become  fixed.  The  dispute  which 
we  are  told  was  adjudicated  by  the  state  convention  arose 
after  the  regular  jmrty  authorities  in  Deer  Lodge  county  had 
nominated  a  ticket.  The  power  of  the  party  for  the  purpose 
of  making  nominations  had  been  exhausted.  However  desir- 
able it  was  after  the  occurrances  of  the  19th  and  20th,  and  Ihe 
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subsequent  behavior  of  the  Toole  faction  and  some  of  the  can- 
didates, that  another  list  of  candidates  should  be  substituted 
for  the  one  already  made  up,  it  was  not  possible  for  this  to  be 
done,  and  the  resolutions  of  the  state  convention  were  ineffect- 
ual to  grant  authority  for  this  purpose.  They  were  effectual,  ' 
however,  to  change  the  administrative  agencies  of  the  party 
in  Deer  Lodge  county;  ami  for  the  present  campaign  and 
thereafter,  until  the  electors  in  the  county  again  work  a 
change,  in  the  exercise  of  their  powers  under  the  party  usages, 
its  future  control  belongs  exclusively  to  the  organization  effected 
under  them.  To  this  extent  only  can  the  action  of  the  state  con- 
vention be  regarded  as  effectual  for  any  purpose,  under  the  cir- 
cumstances of  this  case.  To  hold  otherwise  would  put  the 
convention  above  the  law,  and  convert  the  Court  into  an  in- 
strumentality through,  which,  regardless  of  the  law,  penalties 
could  be  inflicted  upon  recalcitrant  party  members  and  dis- 
loyal candidates,  to  enforce  party  discipline.  If  the  party  de- 
sires to  administer  punishment  upon  its  own  members,  it  must 
do  so  at  the  polls,  and  it  may  do  so  effectively,  so  far  as  con- 
cerns the  objectionable  candidates.  Under  the  provisions  of 
the  law,  any  voter  may  make  out  a  full  ticket  after  he  enters 
the  voting  booth  on  election  day,  by  pasting  or  writing  upon 
the  ballot,  at  the  proper  places,  in  the  party  column,  the  names 
of  other  candidates,  and  indicating  his  choice  of  these  by  a 
cross  placed  opposite  them.  If  he  does  not  choose  to  follow 
this  course,  he  still  has  the  privilege  of  voting  the  opposition 
ticket. 

It  is  probably  within  the  power  of  the  legislature  to  so  amend 
our  election  law  that  tickets  nominated  by  rival  factions  in  the 
same  party  may  be  given  places  upon  the  ballot.  It  is  per- 
haps also  worthy  of  consideration  whether  the  legislature  has 
power,  under  the  Constitution,  to  enact  provisions  under  which 
the  courts  would  be  required  to  recognize  and  enforce  the  de- 
terminations of  the  party  judicatories,  as  it  seems  has  been 
done  in  New  York,  Kentucky,  South  Carolina,  and  other 
states.  {In  re  FairchUd,  151  N.  Y.  369,  45  N.  E.  943;  Vain 
V.  Page  (Ky.)  42  S.  W.  336;  Ex  parte  Zanders,  53  S.  C.  478, 
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31  S.*E.  290).  But,  until  changes  are  made  in  the  law,  we 
must  enforce  it  as  it  stands,  according  to  its  manifest  spirit 
and  intent. 

The  alternative  writ  heretofore  issued  herein  is  vacated,  and 
the  proceeding  dismissed,  at  the  costs  of  the  relators.  Judg- 
ment may  be  entered  accordingly. 

Dismissed, 

Mr.  Justice  Word  being  a  candidate  upon  the  Independ- 
ent Democratic  ticket,  did  not  sit  at  the  hearing  of  this  cause, 
and  takes  no  part  in  its  decision. 


STATE  EX  REL.  HOFFMAN,  Plaintiff,   v.    DAVIDSON, 

Defendant. 

[No.  1621.] 
[Submitted  October  22, 1900.    Decided  October  22, 1900.] 

Elections — Bi-ennial  Registration  of  Voters. 

Under  Laws  of  1899,  page  64,  bi-ennial  registration  of  voters  is  necessary  only  in  registra- 
tion districts  included  wholly  wlttiin  an  incorporated  town  or  city  containing  at  tlie 
last  preceding  state  election  more  than  lOOO  registered  voters;  and  it  is  Immaterial 
whether  or  not  any  such  registration  district  itself  contained  at  the  preceding  state 
election  over  1000  registered  voters. 

Application  by  the  state  of  Montana,  on  the  relation  of 
Charles  W.  Hoffman,  for  a  peremptory  writ  of  mandatmis 
against  A.  E.  Davidson,  as  registry  agent  of  election  district 
No.  13,  in  Gallatin  county,  requiring  said  defendant,  as  such 
registry  agent,  to  register  the  plaintiff.  Application  denied 
and  proceeding  dismissed. 

Messrs.  HoUowway  cfe  Hoffman^  Mr.  N.  W.  McConndl  and 
Mr.  J.  B.  Clayhergy  for  Relator. 
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Mr.  C,  B,  Nolan^  Attorney  General^  and  Mr,  A,  I,  LoA^ 
for  Defendant. 

MR.  JUSTICE  PIQOTT  delivered  the  opinion  of  the  Court. 

This  is  an  application  to  the  Supreme  Court  for  a  peremp- 
tory writ  of  mandate  requiring  the  defendant,  as  registry 
agent  of  election  district  No.  13  of  Gallatin  county,  Montana, 
to  register  the  plaintiflF,  who  is  a  citizen  of  the  United  States, 
residing  in  South  Bozeman  precinct,  in  the  election  district 
named  and  in  the  city  of  Bozeman,  and  otherwise  qualified  to 
vote  in  that  district  at  the  general  election  to  be  held  on  the 
6th  day  of  November,  1900.  It  appears  from  the  petition 
that  the  plaintifif  was  duly  registered  as  a  qualitied  voter  of 
said  precinct  and  district  in  the  year  1898,  so  as  to  entitle  him 
to  vote  at  the  general  election  held  in  that  year,  and  that  ever 
since  he  has  been  a  resident  of  said  precinct  and  district,  and 
that  his  registration  has  not  been  cancelled.  It  further 
appears  that  Bozeman  is  an  incorporated  town  or  city  which 
did  not  contain  at  the  election  of  1898  one  thousand  registered 
voters;  that  each  of  the  election  districts  Nos.  12,  13  and  14 
in  the  county  of  Gallatin  includes  a  portion  of  the  territory 
embraced  within  the  incorporated  limits  of  Bozeman  as  well  as 
other  territory  without  such  limits;  and  that  at  the  election 
of  1898  there  were  more  than  one  thousand  registered  voters 
in  the  three  election  districts  mentioned.  The  defendant,  who 
is  represented  by  the  attorney  general,  demurs  to  the  petition 
for  insufficiency. 

Bi-ennial  registration  as  a  prerequisite  to  exercising  the 
elective  franchise  is,  by  the  act  designated  as  < 'Substitute  for 
Senate  Bill  No.  6,"  approved  February  17,  1899,  and  found 
at  page  64  of  the  Session  Laws  of  1899,  required  in  those 
registration  districts  only  which  are  included  in  an  incorpor- 
ated town  or  city  containing  at  the  last  preceding  state  elec- 
tion over  one  thousand  registered  voters.  It  is  alleged  and 
admitted  that  the  town  or  city  of  Bozeman  contained  at  the 
state  election  of  1898  less  than  one  thousand  registered  voters, 
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and  that  the  plaintiff  was  registered  for  the  election  of  that 
year.  It  is  entirely  clear  that  the  plaintiff  is  not  required  to 
register  for  the  year  1900.  Whether  or  not  the  registration 
district  in  which  the  plaintiff  resides  contained  at  the  last  pre- 
ceding state  election  over  one  thousand  registered  voters  is 
immaterial,  for  the  town  or  city  in  which  the  registration  dis- 
trict is  included  must  have  contained  at  the  last  state  election 
o\  er  one  thousand  registered  voters  in  order  to  make  necess- 
ary a  new  registration  by  the  plaintiff.  The  fact  that  in  reg- 
istration districts  Nos.  12,  13  and  14  there  were  at  the  last 
state  election  more  than  one  thousand  registered  voters  is  like- 
wise without  relevancy.  If  a  registration  district  is  wholly 
included  within  an  incorporated  town  or  city  containing  at  the 
last  preceding  state  election  more  than  one  thousand  registered 
voters,  hi-ennial  registration  is  necessary  to  confer  upon  the 
residents  of  such  district  (being  otherwise  qualified)  the  right 
to  vote;  but  in  other  districts  such  registration  is  required 
but  once  in  eight  years.  The  meaning  and  the  intent  of  the 
statute  cited  in  respect  of  the  question  here  presented  seems 
plain  and  hardly  susceptible  of  misinterpretation. 

The  demurrer  is  sustained  and  judgment  is  ordered  to  be 
entered  denying  the  application  for  a  peremptory  writ  and 
dismissing  the  proceeding. 

Dismissed. 


STATE  EX  rel;   hatch  et  al.,  Plaintiffs,  v.  SMART, 

Defendant. 

[No.  1610.] 
[Submitted  October  12, 1900.    Decided  October  22, 1900.1 

Eleqtixytis — Rival  Factions  within  a  Party — County  Conven- 
tions—  Regularity  —  Nominating  Candidates  —  Rights  of 
Candidates — Power's  of  State  Conventions, 


u 

418 

fU 

444 

24 

4i:J| 

e2r 

1931 

27 

m, 

27 

19G| 

2i 

"~4I3l 

31 

23t>| 

Digitized  by 


Goog[e 


414  State  v.  Smart.  [Oct  T.'OO 

1.  Under  the  Statutes  of  Montana  there  can  be  upon  the  offielal  hallot  bat  one  nomlDee 
of  a  party  for  each  office  to  be  filled. 

2.  Duly  elected  delegates  to  a  party  county  convention  hare  no  greater  authority  thin 
has  been  conferred  upon  them  by  the  electors  at  the  primaries  where  they  were 
elected. 

3.  A  county  convention  of  a  political  party,  called  by  the  county  central  committee  to 
select  delegates  to  a  state  convention,  and  for  no  other  purpose,  cannot  depose  tbe 
chairman  of  such  committee,  and  supersede  him  by  a  chairman  of  its  own  selectloD, 
where  the  custom  of  such  party  was  to  select  such  chairman  at  a  convention  called  to 
nominate  county  officers.  Hence  a  convention  for  nominating  candidates  for  office, 
called  by  such  central  committee  through  its  duly  elected  chairman,  though  be  bad 
been  deposed  at  such  convention,  was  the  authorized  convention  of  such  party. 

4.  In  a  political  party  convention,  the  will  of  the  majority  of  the  delegates  duly  elected 
and  entitled  to  seats  is  the  will  of  such  convention,  irrespective  of  the  mere  manner 
in  which  the  will  of  the  majority  may  have  been  expressed. 

6.  Where,  in  a  political  convention,  the  presiding  officer  directs  that  the  temporary 
chairman  be  selected  by  ballot,  and  In  his  temporary  absence  from  the  platform  a 
delegate  addresses  the  convention,  and  requests  all  in  favor  of  a  certain  candidate 
for  the  temporary  chairmanship  to  rise,  and  a  majority  of  the  the  convention  does  8o, 
such  candidate  Is  the  duly  elected  chairman  of  the  convention;  and  its  proceedings 
win  be  the  acts  of  the  convention,  though  the  minority  in  the  same  hall  proceed  with 
the  election  by  ballot,  select  a  temporary  chairman,  and  proceed  independently  of 
the  majority. 

6.  A  legally  eligible  candidate  is  entitled  to  have  his  name  appear  on  the  official  ballot 
in  the  column  of  every  political  party  which  has  regularly  nominated  him. 

7.  The  state  convention  of  a  political  part}',  within  the  scope  of  its  powers,  is  the  para- 
mount and  final  Judicatory  of  such  party:  yet  its  powers  are  limited;  it  cannot  set 
aside  nominations  of  a  county  convention  which  was  held  under  a  call  by  the  reg- 
ularly constituted  authority  of  a  party. 

Original  application  for  7na?idamus  by  the  state,  on  the 
relation  of  L.  D.  Hatch  and  others,  against  Howard  D.  Smart, 
as  county  clerk  and  recorder  of  Kavalli  county,  to  compel  the 
printing  of  their  names  on  the  official  ballot  in  the  Democratic 
column.     Granted. 

J/r.  II.  Z.  Myers  and  Mr.  T.  J.  Walsh,  for  Relators. 

Mr.  JS^.  W.  McConneUj  Mr.  J.  B.  Clayherg,  and  Mr.  T. 
(f  Learm^  for  Defendant. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  Court. 

Mandamus.  By  this  proceeding  the  plaintiffs  seek  a  per- 
emptory writ  commanding  the  clerk  of  the  county  of  Ravalli 
to  cause  to  be  printed  on  the  official  ballot,  in  the  column 
headed  <  'Democratic, ' '  and  under  the  names  of  the  nominees 
of  that  party  for  state  offices,  the  names  of  the  plaintiffs  and 
two  other  persons,  as  the  nominees  of  the  Democratic  party 
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ior  the  several  offices  to  be  filled  in  the  county  of  Ravalli  at 
the  ensuing  general  election  on  the  6th  day  of  November. 
Asserting  that  they  and  the  two  other  persons  are  the  duly 
nominated  candidates  of  the  Democratic  party,  the  plaintiffs 
allege  that  the  clerk  wrongly  refuses  to  cause  their  names  to 
be  printed  upon  the  official  ballot  as  the  candidates  of  the 
Democratic  party.  To  the  petition  and  alternative  writ, 
answer  was  made,  and  upon  the  filing  of  a  reply  the  issues 
were  joined.  A  hearing  was  had,  at  which  evidence  was  taken. 
There  is  no  controversy  concernii\g  any  material  issue  of  fact 
raised  by  the  pleadings. 

The  cause  may  be  stated  thus:  Prior  to  the  general  election 
held  in  1898,  the  Democratic  party  of  the  county  of  Ravalli, 
in  convention  assembled,  appointed  a  county  central  committee, 
consisting  of  one  committeeman  from  each  precinct,  in  the 
county,  and  empowered  the  committee  to  call  subsequent  con- 
ventions of  the  party.  The  convention  chose  the  chairman, 
following  the  usage  of  the  party  in  that  county,  under  which 
nominating  conventions  had  elected  the  chairman.  Subse- 
quently the  office  of  chairman  became  vacant,  by  reason  of  the 
removal  from  the  state  of  the  man  elected,  and  the  committee 
in  May,  1900,  selected  one  McCullough  as  chairman.  During 
the  session  of  the  committee  at  which  McCullough  was  selected 
chairman,  a  convention  of  the  Democratic  party  was  called 
for  the  18th  day  of  June,  1900,  for  the  purpose  of  electing 
delegates  to  the  state  convention  to  be  held  in  Butte  on  the 
20th  day  of  June,  1900,  which  latter  convention  was  called 
for  the  purpose  of  appointing  delegates  to  the  national  con- 
vention of  the  Democratic  party  to  be  held  at  Kansas  City  on 
the  4th  day  of  July,  1900.  The  call  for  the  county  conven- 
tion of  the  18th  of  June  contained  no  mention  of  any  matters 
other  than  those  pertaining  to  the  selection  of  delegates,  and 
made  no  reference  to  other  business.  Primaries  were  held, 
and  the  convention  of  June  18th  met.  After  appointing  dele- 
gates to  the  state  convention  to  be  held  on  the  20th  of  June, 
the  convention  declared  the  office  of  chairman  of  the  county 
central  committee  vacant,  and,   in  form,  elected  one  Ward  as 
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such  chairman.  There  were  two  factions  of  the  party  in 
Kavalli  county,  which  for  convenience  may  be  designated  as 
the  Clark  and  the  anti- Clark  factions.  McCuUough  adhered 
to  the  Clark  faction,  and  Ward  to  the  anti-Clark  faction. 
McCuUough  refused  to  recognize  Ward  as  his  successor,  and 
thenceforward  each  claimed  to  be  the  only  true  chairman  of 
the  committee.  A  few  days  prior  to  the  31st  of  August, 
Ward  called  a  meeting  of  the  committee  for  the  day  last  nun- 
tioned.  A  quorum  of  the  committee  attended,  and,  after 
directing  primary  nleetings.to  be  held  therefor,  appointed  the 
I7th  day  of  September  as  the  time  for  holding  the  convention 
to  nominate  candidates  for  the  legislative  assembly  and  for 
county  offices,  and  to  elect  delegates  to  the  state  convention  to 
be  held  on  September  19th.  McCullough  called  for  a  meeting 
of  the  committee  to  be  held  on  the  4th  day  of  Septemper,  and 
,()n  that  day  (as  may  be  conceded  for. the  purposes  of  this  case) 
a  (juorum  met,  and  ordered  the  holding  of  primaries  for  a 
county  convention  to  be  held  on  the  13th  day  of  September 
for  the  purpose  of  nominating  candidates  for  the  legislative 
assembly  and  county  offices,  and  for  the  purpose,  also,  of 
selecting  delegates  to  attend  the  state  convention  on  the  19th 
day  of  September.  In  pursuance  of  these  two  calls,  primary 
meetings  were  held  by  the  Clark  and  anti-Clark  factions  of  the 
Democratic  party.  The  larger  part  of  the  anti-Clark  faction, 
including  some  of  the  plaintiflFs,  attended  the  primaries  held 
under  the  call  issued  by  McCullough,  and  this  faction  com- 
posed the  primary  meetings  held  under  the  call  of  Ward: 
none  of  the  Clark  faction  participated  in  the  anti-Clark  prim- 
ary meetings.  In  obedience  to  the  call  issued  by  McCullough 
as  chairman  of  the  committee,  a  county  convention  met  on  the 
13th  day  of  September,  in  which  62  delegates  were  entitl  dlo 
seats.  Fifty-one  delegates  were  duly  elected  at  the  primary 
meetings  held  by  virtue  of  the  call  issued  by  Chairman  McCul- 
lough, and  attended  the  convention.  Of  this  number,  27  were 
members  of  the  anti-Clark  faction,  and  24  were  members  of 
tlie  Clark  faction.  The  Clark  delegates  sat  in  a  body  upon 
one  side  of  the  hall  in  which  the  convention  was  held,  and  the 
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anti-Clark  delegates  occupied  the  opposite  side.  At  the  hour 
appointed  for  the  opening  of  the  convention,  McCuUough, 
assuming  to  act  as  the  chairman  of  the  county  central  com- 
mittee, called  the  convention  to  order,  and  the  secretary  of  the 
committee  read  the  call  for  the  convention.  McCullough  then 
called  for  nominations  for  temporary  chairman.  One  Meyers, 
the  leader  of  the  anti-Clark  wing  of  the  convention,  placed 
one  Crutchfield  in  nomination  for  that  office,  and  a  Clark  dele- 
gate named  one  Landrum  for  the  office.  Thereupon  McCul- 
lough directed  that  the  vote  be  taken  by  ballot  and  immed- 
iately left  the  chair  and  the  platform,  and  went  down  upon 
the  floor  of  the  hall,  for  the  purpose,  as  he  testifies,  of  obtain- 
ing from  a  delegate  pencils  and  blank  ballots.  In  his  progress 
through  the  hall  he  was  met  by  the  delegate  who  had  ploced 
Crutchfield' s  name  before  the  convention,  who  demanded  that 
he  call  for  the  credentials  and  prepare  a  temporary  list  of 
delegates  before  the  ballot  was  taken,  and  protested  against 
taking  the  vote  in  the  manner  in  which  the  chairman  declared 
it  must  be  taken.  The  chairman  declined  to  entertain  the  sug- 
gestion, and  the  delegate  mentioned  then  requested  that  the 
matter  of  the  temporary  chairmanship  of  the  convention  be 
decided  by  a  rising  vote.  McCullough  thereupon  announced 
from  the  floor  of  the  convention  that  the  ballot  should  be  pro- 
ceeded with,  and  moved  on  among  the  delegates.  Meyers,  the 
delegate  who  had  nominated  Crutchfield,  then  addressed  the 
convention,  and  asked  all  those  who  favored  Crutchfield  for 
temporary  chairman  to  stand.  This  occurred  while  the  chair- 
man, McCullough,  was  upon  the  floor  of  the  convention,  and 
while  there  was  no  presiding  officer  upon  the  platform.  The 
so-called  anti-Clark  delegates,  being  in  number  27,  arose  in 
response  to  the  request  of  Meyers.  There  was  no  call  made 
upon  those  who  were  opposed  to  Crutchfied  to  stand  up,  the 
reason  given  being  that  a  clear  majority  had  voted  for  him. 
Meyers  then  declared  Crutchfield  elected,  and  Crutchfield  was 
escorted  to  the  chair.  A  temporary  secretary  was  then  elected 
by  the  27  delegates  who  had  voted  for  Crutchfield.  Mean- 
while blank  ballots  had  been  handed  to  all  the  delegates;  the 
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anti-Clark  delegates,  however,  did  not  cast  any  ballots. 
When  the  vote  was  canvassed  for  temporary  chairman,  it  was 
discovered  that  Landrum  had  received  24  votes,  as  shown  by 
the  ballots,  and  that  Crutchfield's  name  did  not  appear  on  any 
ballot.  A  temporary  secretary  was  then  elected  by  ballot  in 
the  same  way  that  Landrum  had  been  elected  to  the  office  of 
temporary  chairman,  the  number  of  ballots  cast  for  the  tem- 
porary secretary  being  the  same  as  the  number  deposited  for 
Landrum, — the  anti-Clark  delegates  not  voting.  The  chair- 
man and  secretary  of  the  Clark  faction  occupied  one  side  of 
the  stage  and  hall,  and  the  chairman  and  secretary  selected  by 
the  majority  of  the  convention  occupied  the  other  side.  Each 
supposed  convention  proceeded  to  transact  its  own  business. 
Thereafter  the  24  Clark  delegates  refused  to  act  with  the  major- 
ity of  the  convention  presided  over  by  Crutchfield.  The  con- 
vention presided  over  by  the  latter  nominated  a  Democratic 
ticket  for  the  county  of  Ravalli,  including  two  candidates  for 
representatives  in  the  legislative  assembly,  and  chose  dele- 
gates to  the  state  convention.  This  convention  remained  con- 
tinuously in  session  from  the  time  it  was  organized  until  its 
adjournment.  While  the  meeting  of  which  Landrum  was 
chairman,  after  dispatching  preliminary  matters,  adjourned  to 
meet  in  the  afternoon,  when  it  reconvened  and  nominated  can- 
didates, and  selected  delegates  to  the  state  convention.  The 
Crutchfied  convention  had  meanwhile  completed  its  labors  and 
adjourned  sine  die.  Certificates  of  the  nominations  of  the 
several  candidates  were  duly  filed  by  the  proper  officers  of 
each  convention.  O'Brien,  one  of  the  nominees  of  the  Crutch- 
field  convention  for  the  office  of  representative  in  the  legis- 
lative assembly,  declined  the  nomination.  On  the  next  day, 
September  14th,  the  convention  called  by  Ward  met,  and 
nominated  a  full  legislative  and  county  ticket.  The  candi- 
dates nominated  by  the  Ward  convention  were  the  same  men 
who  had  been  nominated  by  the  Crutchfield  convention,  with 
the  exception  of  O'Brien,  in  whose  place  the  plaintiff  B.  F.  See 
was  nominated;  this  convention  elected  as  delegates  to  the 
state  convention  the  same  men  selected  by  the  Crutchfield  con- 
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vention.  Certificates  of  these  nominations  were  also  duly 
filed.  The  state  convention  of  the  Democratic  party  met  on 
the  19th  day  of  September.  The  delegates  to  that  convention 
selected  by  the  Clark  faction,  presided  over  by  Landrum, 
appeared,  demanding  to  be  seated;  and  the  delegates  selected 
by  the  Crutchfield  and  Ward  conventions  also  appeared,  and 
asserted  their  rights  to  represent  the  county  of  Ravalli  in  the 
state  convention.  After  a  hearing  before  the  committee  on 
credentials,  the  state  convention  determined  the  contest  against 
the  anti-Clark  delegates,  and  seated  the  Clank  delegates, 
thereby  recognizing  the  24  delegates  presided  over  by  Land- 
ram  as  constituting  the  regular  Democratic  county  Convention. 
The  state  convention  of  the  Democratic  party  nominated 
candidates  for  presidential  electors,  a  candidate  for  represen- 
tatives in  congress,  and  candidates  for  all  state  offices  to  be 
filled  at  the  ensuing  election.  On  the  20th  day  of  September 
the  Independent  Democratic  party  of  the  state  of  Montana 
was  organized,  the  delegates  selected  by  the  Crutchfield  and 
Ward  conventions  of  Ravalli  county  participating  in  the  organ- 
inzation  of  the  new  party.  This  party  on  the  2d  day  of  Oct- 
ober met  in  state  convention,  and  named  a  full  state  ticket. 
In  the  county  of  Ravalli,  also,  the  Independent  Democratic 
party  has  held  its  convention  and  nominated  a  complete  legis- 
lative and  county  ticket,  the  candidates  so  nominated  being 
the  same  persons  who  were  nominated  by  the  Ward  conven- 
tion, who  are  also,  with  the  exception  of  the  plaintiff  B.  F.  See, 
the  nominees  of  the  Crutchfield  convention.  Certificates  of 
all  these  nominations  by  the  new  party  have  been  filed.  Many 
of  the  anti-Clark  faction  have  abandoned  the  Democratic  party 
and  joined  the  Independent  Democratic  party;  but,  of  the 
plaintiffs,  only  two  (Hatch  and  McCorkle  by  name)  have  left 
the  party  first  mentioned  and  united  with  the  latter.  These 
two  plaintiffs  participated  in  the  county  convention  of  the 
Independent  Democratic  party. 

With  the  exception  of  See,  the  plaintiffs,  together  with  th^ 
other  two  persons  referred  to,  are  the  nominees  of  the  Crutch- 
field convention;  the  plaintiffs,  the  two  others,  and  See  are  the 
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nominees  of  the  Ward  convention.  The  plaintiffs  contend 
that  the  Landrum  convention  was  not  a  convention  of  the 
Democratic  party,  and  assert  the  right  to  places  upon  the  official 
ballot  under  the  party  name,  insisting  that  either  the  Ward 
convention  or  the  Crutchfield  convention — the  one  or  the 
other — was  the  true  convention.  Their  position  is  that  the 
Ward  convention  was  the  regular  one,  and  that,  if  the  court 
should  hold  otherwise,  then  the  Crutchfield  convention  must 
be  adjudged  the  true  convention  of  the  party.  The  defendant 
contends  thatneither  of  the  conventions  last  named  was  a  legal 
convention,  but  that  the  meeting  presided  over  by  Landrum 
must  be  held  to  be  the  only  true  one,  and  that  its  nominees 
are  entitled  to  places  in  the  official  ballot  under  the  party 
name. 

There  is  here  presented  a  contention  between  rival  factions 
within  a  political  party,  each  asserting  itself  to  be  entitled  to 
the  use  of  the  word  '  'Democratic, ' '  and  to  have  its  candidates 
placed  in  the  Democratic  column  upon  the  official  ballot  under 
the  nominees  of  the  state  convention  of  that  party.  Under  the 
statutes  of  this  state,  as  interpreted  in  State  ex  rel.  Scharni- 
koto  V.  Ilogariy  24  Mont.  383,  62  Pac.  683,  and  State  ex  rel. 
Keniiedy  et  aL  v.  Martin^  24  Mont.  403,  62  Pac.  588,  this  day 
decided,  there  can  be  but  one  nominee  of  a  party  for  each 
office  to  be  tilled.  The  necessity  therefore  arises  of  determin- 
ing which  of  the  three  sets  of  nominations  is  valid. 

1.  It  was  the  universal  practice  for  the  county  convention 
which  assembled  for  the  purpose  of  making  nominations  to 
county  offices  to  appoint  a  new  county  central  committee  and 
elect  its  chairman.  The  county  committee  and  chairman  so 
elected  remained  in  office  until  the  next  nominating  conven- 
tion appointed  their  successors.  These  conventions  were  held 
every  two  years,  and  were  called  for  the  purpose  of  nominat- 
ing candidates  for  public  office,  and  to  transact  such  other 
business  as  might  properly  come  before  them.  That  the 
county  central  committee  had  power  to  select  its  own  chairman 
to  till  a  vacancy  occurring  while  a  nominating  convention  was 
not  in  session  is  conceded  by  the  plaintiffs'  counsel.     He  con- 
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tends,  however,  that  the  convention  called  for  the  sole  purpose 
of  electing  delegates  to  the  state  convention  which  was  held  in 
Butte  on  the  20th  day  of  June,  1900,  was,  by  virtue  of  a  usage 
of  the  party,  clothed  with  the  right  to  depose  McCuUough  from 
the  chairmanship  and  supersede  him  by  a  chairman  of  its  own 
selection.  We  do  not  think  that  such  power  resided  in  the 
convention  of  June  18th.  The  sole  purpose  for  which  the 
convention  was  assembled  was  to  choose  delegates  to  the  state 
convention  at  Butte,  and  this  was  the  only  object  expressed  in 
the  call.  The  Democratic  electors  of  the  county  of  Ravalli  at 
the  primaries  selected  certain  persons  to  represent  and  speak  for 
them  in  the  convention.  These  delegates  had  no  greater  author- 
ity than  was  conferred  upon  them  by  their  principals,  the  Deni-  v 
ocrats  of  Ravalli  county.  The  only  express  authority  they  pos- 
sessed was  to  send  delegates  to  the  state  convention;  they  might 
also  do  whatever  was  incidentally  necessary  or  proper  to  the  full 
exercise  of  that  authority,  for  example,  they  could  adopt  a  plat- 
form and  instruct  the  representatives  to  the  state  convention. 
Nor  is  there  evidence  tending  to  show  a  practice  or  usage — much 
less,  a  custom — for  such  a  convention  as  that  of  June  18th  to 
elect  a  chairman  of  the  county  central  committee.  It  follows 
that,  notwithstanding  the  action  of  the  convention  in  declarmg 
the  chairmanship  vacant,  McCullough  was  the  chairman  of  the 
county  central  committee  at  the  time  he  issued  the  call  for  the 
convention  of  September  13th,  and  when  the  convention  met, 
and  as  such  chairman  rightly  (the  convention  not  objecting) 
presided  over  the  convention  until  a  temporary  organization 
was  perfected. 

The  convention  of  Septemper  13th  having  been  called  by 
the  central  committee,  through  its  duly  elected  chairman,  was 
the  true  convention  of  the  Democratic  party  in  the  county  of 
Ravalli.     This  determination  leads  to  the  next  question. 

2.  Who  were  the  nominees  of  the  convention  of  Septem- 
ber 13th?  Did  the  convention  nominate  the  candidates  selected 
by  the  Landrum  faction,  or  those  chosen  by  the  Crutchfield 
faction?  The  nominees  of  both  cannot,  as  the  law  is  now  in 
this  state,  be  placed  on  the  official  ballot  under  the  party  name. 
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The  convention  consisted  of  51  delegates,  all  of  whom  are 
admitted  to  have  been  duly  elected  and  entitled  to  seats.  The 
will  of  the  majority  was  the  will  of  the  convention.  The 
theory  underlying  popular  government  is  that  the  majority 
must  rule,  and  this  doctrine  applies  as  well  to  the'  action  of 
political  parties  in  making  a  choice  of  their  candidates  for 
public  office  as  it  does  to  the  action  of  the  electors  at  the  polls. 
We  must  look  through,  and,  if  necessary,  disregard  mere 
forms,  and  ascertain  what  was  the  desire  of  the  convention  of 
September  13th,  as  expressed  by  the  majority  of  its  members. 
If  the  nominations  were  made  by  a  majority  of  the  delegates, 
they  are  valid,  despite  the  fact  that  the  manner  in  which  the 
,  result  was  reached  may  have  been  without  strict  adherence  to 
parliamentary  rules.  Whatever  may  be  the  rule  applicable  to 
the  proceedings  of  the  minority  where  the  majority  withdraws 
from  the  convention,  manifestly  a  minority  of  the  delegates 
present  could  not  make  legal  nominations.  In  the  case  at  bar 
a  delegate,  in  the  temporary  absence  of  a  presiding  officer  to 
whom  a  motion  might  be  addressed,  put  to  the  vote  of  the 
convention  the  question  of  the  election  of  a  temporary  chair- 
man. It  was  for  the  convention  itself  to  decide  whether  it 
would  select  a  chairman  by  ballot,  by  viva  voce  vote,  by  stand- 
ing vote,  or  otherwise.  It  chose  to  select  that  officer  by  a 
rising  vote.  A  clear  majority  of  the  delegates  voted  in  favor 
of  Crutchfield,  and  the  minority  voted  for  Landrum.  No  vital 
or  even  serious  objection  can  reasonably  be  urged  against  the 
method  adopted  for  the  purpose  of  obtaining  an  expression 
from  the  convention  of  its  will.  Crutchfield,  being  the  choice 
of  the  majority,  was  the  choice  of  the  convention  and  its 
chairman.  The  proceedings  of  the  majority  presided  over  by 
Crutchfield  were  the  acts  of  the  convention.  This  majority 
in  the  presence  of  the  minority  made  nominations;  these  nom- 
inations were  the  nominations  of  the  Democratic  party  of 
Kavalii  county. 

3.  Argument  is  advanced  that  because  some  of  the  rel- 
ators attended  the  primary  meetings  called  by  Ward,  and  two 
of  the  relators  have  left  the  Democratic  party  and  have  united 
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with  the  Independent  Democratic  party,  which  also  has  nom- 
inated them,  the  nominations  made  by  the  Crutchfield  conven- 
tion should  not  appear  upon  the  official  ballot.  The  right  of 
candidates  duly  nominated  by  a  political  party,  whose  certifi- 
cates of  nomination  have  been  duly  filed,  to  have  their  names 
printed  upon  the  ballot,  can  be  destroyed  or  waived  only  by 
death  or  resignation,  or  by  conviction  of  a  felony,  judicially 
declared  insanity,  or  removal  from  the  state  or  county. 
These,  and  these  only,  as  was  held  in  State  ex  rd.  Kennedy 
et  al  y.  Martin\  mpraj  deprive  Ifhe  nominee  of  the  right, 
theretofore  existing,  to  be  placed  upon  the  ballot.  Under  the 
statutes  of  Montana,  the  same  candidate  may  be  nominated 
for  the  one  office  by  several  political  parties,  even  though 
their  principles  be  diametrically  opposed  the  one  to  the  other. 
Such  a  candidate  is  entitled  to  have  his  name  appear  in  the 
column  of  every  party  which  has  nominated  him. 

4.  The  defendant  insists  that,  in  determining  the  question 
of  whether  the  nominees  of  the  Crutchfield  convention  or  the 
nominees  of  the  Landrum  convention  are  entitled  to  be  placed 
on  the  official  ballot  in  the  Democratic  column,  the  Court  is 
l)onnd  by 'the  action  of  the  Democratic  ii;ate  convention, 
which  decided  in  favor  of  the  regularity  of  the  delegates 
selected  by  the  minority  of  the  county  convention.  This  point 
is  disposed  of  by  the  decision  in  State  ex  rel.  Kennedy  et  al,  v. 
Martin^  9upra.  Within  its  legitimate  field,  the  Democratic 
party  of  the  state  in  convention  assembled  is  paramount  and 
the  final  judicatory.  Its  determination  of  matters  within  the 
scope  of  its  powers  cannot  be  questioned  or  set  aside  by  the 
courts.  Such  state  convention  represents  the  Democratic 
party  of  the  state  as  an  entirety,  and  in  a  limited  sense  it 
speaks  for  the  territorial  subdivisions  of  the  party.  It  is  the 
judge  of  the  election  and  qualification  of  its  members;  it  mny 
adopt  a  general  policy,  and  nominate  candidates  for  office,  to 
be  filled  by  the  vote  of  the  electors  of  the  state,  and  (so  long 
as  it  keeps  within  its  legitimate  sphere)  do  whatever  may  be 
n^oeaaary  or  proper  to  maintain  the  integrity  and  advance  the 
interests  of  the  party.    In  the  present  condition  of  the  statutes. 
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however,  its  jurisdiction  is  not  unlimited;  it  certainly  cannot  do 
what  a  majority  of  the  party  would  not  have  authority  to  do  if 
assembled  in  mass  convention;  for  the  state  convention  has  only 
delegated  authority,  and  must  not  exceed  the  power  possessed 
by  those  who  have  clothed  it  with  such  authority.  The  members 
of  the  party  in  each  county  have  the  right  to  control  their  own 
local  affairs.  A  county  convention  is  without  right  to  interfere 
with  or  overturn  the  regular  and  duly  authorized  proceedings 
of  a  township  primary,  mass  meeting  or  convention,  and  the 
state  convention  is  likewise  without  jurisdiction  to  set  aside 
nominations  of  a  county  convention  which  was  held  under  a 
call  by  the  regularly  constituted  authority  of  the  party. 

A  peremptory  writ  of  mandate  will  issue.  It  appearing 
that  the  plaintiff  See  was  not  nominated  by  the  convention  of 
September  13th,  the  writ  will  command  the  defendant  to  cause 
to  be  printed  upon  the  official  ballot  to  be  prepared  by  him  for 
use  at  the  election  of  November  6,  1900,  in  the  column  headed 
'^Democratic,"  and  under  the  names  of  the  nominees  of  the 
Democratic  party  for  the  several  state  offices,  the  names  of 
the  plaintiffs,  except  that  of  See,  and  of  the  two  other  nom- 
inees of  the  convention  of  September  18th  as  prayed.  The 
right,  if  any,  which  See  may  have  acquired  since  the  institu- 
tion of  this  proceeding  to  have  his  name  upon  the  ballot  in  the 
Democratic  column,  is  not  adjudged,  and  this  decision  is  with- 
out prejudice  to  such  right. 

Let  judgment  be  entered  accordingly,  with  costs. 

Writ  Granted. 

Mb.  Justice  Word  being  a  candidate  upon  the  Independent 
Democratic  ticket,  did  not  sit  at  the  hearing  of  this  cause,  and 
tskes  no  part  in  its  decision. 
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STATE  EX  REL.  BAKER,  Relator,  v.  SECOND  JUDICIAL 

DISTRICT  COURT  et  al.,  Respondents.  -^ 

25       2 
[N0.1648.J  I  I       5 

[Decided  October  28, 1900.]  idSB   W 


Costs — Supreme  Court — Special  Proceedings — Fees  of  Clerks 
of  Courts  —  Transcript  Fee  — Appearance  Fee  —  Printing 
Briefs. 

t.  Under  Code  of  GIyII  Procedure,  Section  1862,  proylding  that  costs  must  be  allowed,  of 
course,  to  the  defendant  on  a  Judgment  In  his  favor  In  special  proceedings,  costs  will 
be  allowed  in  the  Supreme  Court  to  the  defendant  where  a  special  proceeding  is  dis- 
missed, though  the  judgment  awards  no  costs,  and  judgment  for  costs  will  be  entered 
on  application. 

2.  Code  of  ClTll  Procedure,  Section  1948,  declares  that  the  cleric  of  a  court  to  which  a 
writ  Is  directed  in  special  proceedings  shall  return  the  writ  with  the  transcript 
required;  and  the  fee  bill  of  the  clerk,  as  provided  by  Political  Code,  Section  4686, 
makes  no  provision  for  the  collection  of  a  fee  for  making  a  transcript  in  such  case. 
Heid,  that  a  fee  for  making  the  transcript  was  not  a  necessary  disbursement,  and 
that  the  clerk  was  not  authorized  to  collect  a  transcript  fee. 

8.  The  fee  bill  of  the  clerk  of  the  Supreme  Court,  as  provided  by  Political  Code,  Section 
872,  makes  no  provision  for  the  collection  of  an  appearance  fee  from  the  defendant  in 
si  e  ial  proceedings.    Hence  none  can  be  charged  by  such  clerk  in  such  proceedings. 

4.  Code  of  Civil  Procedure.  Section  1^66,  provides  that  a  party  entitled  to  costs  may 
iDclude  in  his  bill  of  costs  the  reasonable  expense  of  printing  papers  for  a  hearing, 
when  required  by  a  rule  of  court;  and  Supreme  Court  Bule  10  requires  that  briefs  be 
printed  in  all  cases  brought  there  by  appeal,  and  also  original  proceedings  instituted 
there,  ifdd,  that  the  oost  of  prhiting  briefs  in  a  special  proceeding  in  the  Supreme 
Court,  which  was  dismissed,  wiU  be  allowed  the  defendant  on  his  appUcation. 

Certiorari  by  the  state,  on  the  relation  of  B.  L.  Baker, 
against  the  Second  Judicial  District  Court  and  another.  On 
a  dismissal  of  the  proceedings,  defendants  made  a  motion  to 
tax  costs.     Granted  as  to  part. 

Mr.  J.  E.  Healyj  for  Relator. 

Mr.  Wra.  H.  De  Witt  and  Mr.  T.  Bailey  Lee^  for  Defendants. 

PER  CURIAM. — Motion  to  tax  costs  under  Section  1867  of 
the  Code  of  Civil  Procedure.  Upon  the  dismissal  of  the  pro- 
ceeding nnder  this  title,  (ante  p.  238,  61  Pac.  882),  counsel  for 
defendants  filed  with  the  clerk  of  this  Court'  a  memorandum 
of  the  costs  claimed  to  have  been  necessarily  incurred  therein, 
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to  be  included  in  the  judgment  entered  in  this  Court.  This 
memoradum  consists  of  three  separate  items,  viz:  Prepara- 
tion of  transcript,  $5;  printing  brief,  $3.75;  and  appearance 
fee  $5.  Counsel  for  plaintiff  and  relator  now  moves  thiB 
Court  to  strike  out  and  disallow  the  bill  as  a  whole,  on  the 
ground  that  the  judgment  entered  in  this  Court  awarded  no 
costs  to  defendant,  either  in  express  terms  or  by  implication 
of  law.  Objection  is  also  made  to  the  various  items  in  the  bill 
on  the  ground  that  there  is  no  provision  of  law  under  which 
they  may  be  taxed. 

1.  The  provisions  of  law  touching  the  disposition  of  costs 
are  found  in  Chapter  VI,  Title  XIV,  Sections  1850—1879,  of 
the  Code  of  Civil  Procedure.  Some  of  these  provisions  are 
general  in  their  terms,  and  apply  to  all  the  courts,  so  far  as 
applicable,  while  others  of  them  have  special  application  to 
particular  courts.  Costs  on  appeal  to  this  Court  are  regulated 
by  the  provisions  of  Section  1855.  In  special  proceedings 
brought  into  this  Court  from  an  inferior  court  by  any  other 
way  than  by  appeal,  the  provisions  of  Section  1860  apply. 
In  proceedings  originating  in  this  Court,  recourse  must  be  had 
to  the  general  provisions  contained  in  Sections  1851  and  1852. 
< 'Costs  are  allowed,  of  course,  to  the  plaintiff,  upon  a  judg- 
ment in  his  favor,  in  the  following  cases:  *  *  *  ^4)  In 
a  special  proceeding."  (Section  1861.)  * 'Costs  must  be 
allowed,  of  course,  to  the  defendant,  upon  a  judgment  in  his 
favor  in  the  actions  mentioned  in  the  next  preceding  section, 
and  in  special  proceedings."  (Section  1862).  It  is  clear, 
therefore,  that  in  these  special  proceedings  the  succes!>ful 
party  is  entitled  to  a  judgment  for  costs  as  a  matter  of  course. 
Whether  the  inferior  court,  or  its  judge,  who  is  made  the 
defendant,  pays  the  necessary  costs  during -the  progress  of  the 
case,  or  the  adverse  parties  in  the  proceedings  in  that  court 
out  of  which  the  special  proceeding  arises,  the  unsuccessful 
plaintiff  in  this  Court  is  liable  for  the  costs  accrued  at  his 
instance,  and  he  should  be  adjudged  to  pay  them.  The  order 
disposing  of  the  application  adversely  to  plaintiff  fixes  this 
liability,  and,   if  the  costs  are  not  paid  upon  demand,  judg- 
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ment  may  be  entered  in  this  Court  for  them  upon  appli- 
cation, just  as  in  the  same  class  of  cases  in  the  District  Court. 
Formal  judgment  for  costs  in  these  proceedings  is  not  usually 
entered  in  this  Court.  It  was  not  entered  in  this  case  when 
the  order  of  dismissal  was  made.  This  does  not  prevent  the 
entry  of  such  judgment,  upon  proper  application,  if  it  becomes 
necessary  to  do  so  to  enforce  the  collection  of  costs. 

2.  The  motion  must  be  sustained,  however,  as  to  the 
charges  for  transcript  and  appearance  fee.  There  is  no  pro- 
vision of  law  authorizing  the  clerk  of  the  Disti'ict  Court  to 
charge  anything  for  the  transcript  in  this  class  of  cases.  Sec- 
tion 1943  of  the  Code  of  Civil  Procedure  makes  it^he  duty  of 
the  clerk  of  the  court  to  which  the  writ  is  directed  to  return 
the  writ  with  the  transcript  required.  The  fee  bill  of  the 
clerk  is  found  in  Section  4636  of  the  Political  Code.  This 
section  contains  no  provision  authorizing  him  to  collect  any 
fee  for  such  duty.  The  provisions  in  this  section  allowing  10 
cents  per  folio  for  certified  copies  of  papers  in  his  office  has 
no  reference  to  transcripts  to  be  furnished  by  him  in  these 
proceedings.  We  find  no  provision  elsewhere  authorizing 
him  to  collect  such  fee.  Under  the  familiar  rule  that  no 
officer  may  demand  a  fee  for  any  official  service  unless  clearly 
authorized  to  do  so,  the  clerk  of  the  District  Court  could  not 
lawfully  collect  the  fee  charged  in  the  bill.  It  was  not  a 
necessary  disbursement  in  this  proceeding,  and  cannot  be  col- 
lected from  the  plaintiff. 

The  same  may  be  said  of  the  appearance  fee  charged  by  the 
clerk  of  this  Court.  The  fee  bill  of  the  clerk  of  this  Court  is 
found  in  Section  872  of  the  Political  Code.  No  provision  is 
there  found  directing  or  authorising  him  to  collect  an  appear- 
ance fee  from  the  defendant  in  special  proceedings. 

As  to  the  charge  for  printing  brief,  the  motion  must  be 
denied.  Under  Section  1866  of  the  Code  of  Civil  Procedure, 
this  is  a  proper  charge.  The  printing  of  briefs  is  required, 
under  the  rules  of  this  Court  (Rule  X),  in  all  cases  brought 
here  by  appeal,  and  also  in  all  original  proceedings  instituted 
here,  whenever  the  requirement  is  not  unreasonable,  in  view 
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of  the  shortness  of  time  to  elapse  after  the  issues  are  joined 
until  the  hearing.  Charges  for  the  printing  of  briefs  '<are 
taxable  according  to  the  course  and  practice  of  the  Court," 
under  this  rule. 

The  items  of  charge  for  transcript  and  appearance  fee  are 
disallowed,  and  ordered  stricken  from  the  bill.  The  other 
item  is  allowed  to  stand,  and  judgment  will  be  entered  for  the 
amount  of  it,  upon  application,  unless  the  same  is  paid  on 
demand. 


,ir«8        STATE  EX  REL.  NORTHERN  PACIFIC  RY.  CO.,  Relator, 

I  25    211 

V.  LOUD,  Judge,  Respondent. 

[No.  1589.1 
[Submitted  September  6. 1900.    Decided  September  10, 1900. 

Contempt  —  Punishment  —  Powers  of  Judge  at  Chambers  — 
Mandamtis, 

1.  Under  the  proTlslons  of  the  Code  of  GIyII  Procedure,  where  there  has  been  disobed- 
ience of  an  order  made  at  a  term  of  court,  the  Judge  at  chambers  In  vacation  has 
power  to  punish  the  same  as  a  contempt. 

2.  Where  the  District  Judge  dismissed  contempt  proeedlngs,  holding  that  he  was  not 
authorized  to  entertain  them,  mandamus  to  compel  him  to  hear  and  determine  them 
was  the  proper  remedy,  since  an  appeal  from  the  order  of  dismissal  would  not  He. 

Mandamus  by  the  state  on  the  relation  of  the  Northern 
Pacific  Railway  Company,  against  C.  H.  Loud,  as  judge  of  the 
Seventh  judicial  district  in  and  for  Custer  county.  Writ 
granted. 

Mr.  Wm,  Wallace,  Jr.,  for  Relator. 

Mr.  Geo.  W.  Farr,  and  Mr.  Geo.  R.  MUburUy  for 
Respondent. 

MR.  JUSTICE  WORD  delivered  the  opinion  of  the  Court. 
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Application  for  writ  of  mandate  to  compel  respondent  to 
hear  and  determine  certain  proceedings  for  contempt  growing 
out  of  an  alleged  violation  by  one  James  B.  Kempton  of  a  certain 
injunction  theretofore  issued  against  said  Kempton  in  a  certain 
action  in  said  district  court  of  said  county  wherein  the  said 
Kempton  was  defendant  and  Thomas  F.  Oakes,  Henry  C 
Payne,  and  Henry  C.  Rouse,  as  receivers  of  the  Northern 
Pacific  Railway,  were  the  plaintiffs. 

The  facts  are  these:  On  the  18th  day  of  August,  1896,  in 
an  action  theretofore  begun  in  the  District  Court  of  the 
Seventh  judicial  district,  Custer  county,  Thomas  F.  Oakes 
and  others,  as  receivers  of  the  Northern  Pacific  Railway, 
plaintiffs,  obtained  a  temporary  restraining  order  against 
said  James  B.  Kempton,  defendant,  in  said  action,  enjoining 
him  from  diverting  the  water  from  a  certain  stream  known  as 
*  <Sand  Creek, "  in  said  county  and  state  or  from  in  any  way  pre- 
venting the  said  plaintiffs  from  using  the  water  of  said  stream 
for  the  purpose  of  supplying  water  to  the  water  tank  of  the 
Northern  Pacific  Railroad  Company  at  the  station  of  Terry, 
in  said  county  of  Custer.  Thereafter,  on  the  31st  day  of 
March,  1899,  judgment  was  rendered  in  said  action  in  favor 
of  said  plaintiffs  and  against  said  defendant,  and  the  tempo- 
rary restraining  order  theretofore  issued  in  said  cause  was 
made  permanent. 

On  the  6th  day  of  August,  1900,  in  behalf  of  the  relator 
herein,  affidavits  were  filed  in  the  said  District  Court  of  said 
county,  setting  forth  the  facts  above  given,  and  further  alleg- 
ing that  said  James  B.  Kempton,  defendant  in  said  action,  had 
theretofore  violated,  and  then  was  willfully  and  maliciously 
violating,  the  said  injunction  order  issued  on  the  18th  day  of 
August,  1895,  and  also  the  perpetual  injunction  granted  in 
said  cause  on  the  31st  day  of  March,  1899.  Upon  the  showing 
made,  the  respondent,  at  chambers,  caused  an  order  to  issue 
under  the  seal  of  said  court,  and  to  be  served  upon  said 
Kempton,  requiring  him  to  show  cause  on  the  11th  day  of 
August,  1900,  why  he  should  not  be  punished  for  contempt 
of  court  for  violating  the  degree  of   said    court   made   and 
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entered  in  said  action  on  the  3 1st  day  of  March,  1899. 
Thereafter  on  the  11th  day  of  August,  1900,  the  said  Kemp- 
ton  appeared  before  respondent  at  chambers,  and  moved  that 
the  proceedings  in  contempt  be  dismissed  for  two  reasons,  the 
second  of  which  is  as  follows:  '^Because  the  judge  of  said 
District  Court  in  vacation  had  no  authority  in  law  to  make 
such  a  rule  to  show  cause,  or  to  hear  or  determine  contempt 
proceedings  for  the  violation  of  any  order  or  decree  made  by 
said  court  in  term  time." 

The  respondent,  after  hearing  argument  on  said  motion, 
granted  the  same,  and  dismissed  said  proceedings  in  contempt, 
for  the  reason  set  forth  in  the  second  ground  of  said  motion 
above  given. 

If  this  ruling  of  the  respondent  upon  the  motion  to  dismiss 
was  correct,  then  the  writ  of  mandate  should  not  issue;  but  if, 
under  the  statute,  respondent  had  the  power,  and  it  was  his 
duty,  to  hear  and  determine  the  proceedings  in  contempt  in 
vacation,  then  the  writ  should  issue. 

The  position  taken  by  counsel  for  respondent  may  be  thus 
stated:  A  contempt  committed  in  the  immediate  view  and 
presence  of  the  court,  or  judge  at  chambers,  under  the  statute, 
may  be  punished  summarily  (Code  of  Civil  Procedure,  Section 
2172);  that  under  this  section  of  the  Code  a  judge  at  cham- 
bers would  have  the  authority  to  punish  as  for  a  contempt  the 
violation  out  of  his  presence  of  an  order  made  by  a  judge  at 
chambers.  But  respondent  contends  that  there  is  no  authority 
given  by  Section  2172,  sitpra^  or  by  any  other  section  of  the 
statutes,  by  virtue  of  which  a  judge  at  chambers  may  punish 
as  for  a  contempt  the  violation  of  an  order  or  decree  made  in 
term  time. 

To  determine  the  questions  presented,  it  becomes  necessary 
to  examine  the  statutes  by  which  it  is  claimed  the  power  to 
punish  at  chambers,  and  as  for  a  contempt,  disobedience  of 
the  judgments  or  orders  of  court  is  given.  Section  171  of  the 
Code  of  Civil  Procedure,  among  other  things,  provides:  '*The 
judge  of  the  District  Court  may  at  chambers  *  *  *  grant 
all  orders  and  writs  which  are  usually  granted  in  the  first 


Digitized  by 


Google 


24  Mont]  State  v.  Loud.  431 

instance  upon  an  ex  parte  application,  and  at  chambers  hear 
and  dispose  of  such  orders  and  writs;  and  may  also,  at  cham- 
bers, make  any  order,  issue  any  process,  and  hear  and  deter- 
mine any  matter  necessary  in  the  exercise  of  his  powers  in 
matters  of  probate,  or  in  any  action  or  proceeding  provided 
by  law.  If  a  jury  is  necessary  the  judge  may  open  court  and 
o})tain  a  jury  as  in  other  cases." 

Section  2170  of  the  Code  of  Civil  Procedure  declares  cer- 
tain acts  or  omissions  in  respect  to  a  court  of  justice,  or  pro- 
ceedings therein,  to  be  contempts  of  the  authority  of  the 
court  Subdivision  6  of  said  section  is  as  follows:  ''Dis- 
obedience of  any  lawful  judgment,  order,  or  process  of  the 
court. ' ' 

The  affidavits  presented  to  respondent,  and  upon  which  the 
order  to  show  cause  was  based,   charged  that  the  defendant 
Kempton  had  willfully  disobeyed  and  disregarded  a  valid  and 
existing  order  and  decree  of  the  court.     Under  Section  2170, 
mfrra^   this  was  a  contempt  of  the  authority   of  the  court. 
One  of  the  steps  that  may  be  taken  in  proceedings  for  con- 
tempt is  an  application  for,  and  the  granting  of,  an  order  to  show 
cause.    In  the  opinion  of  the  Court,  express  authority  to  make 
the  order  to  show  cause  and  to  hear  and  determine  the  pro- 
ceedings for  contempt  in  vacation  is  expressly  given  by  Sec- 
tion 171,  supra.     An  order  to  show  cause  is  one    * 'usually 
granted  in  the  first  instance  upon  an  ^ir^ar^^  application;"  and 
this  section,   which  gives  to  the  judge  at  chambers  the  power 
to  make  such  an  order,  likewise  gives  him  power  at  chambers 
to  hear  and  dispose  of  the  same.     This  Section  (171)  further 
provides  that  a  judge  at  chambers   "may  make  any  order 
*    *     *     and  hear  and  determine  any  matter  necessary  in  the 
exercise  of  his  powers    *     *     *    in  any  action  or  proceeding 
provided  by  law. ' '     Here,  also,  is  express  authority  found  to 
grant  the  order  to  show  cause  and  to  hear  and  determine  the 
proceedings  for  contempt.     Nor  does  this  section  of  the  Code 
limit  the  powers  of  a  judge  at  chambers  to  the  punishment,  as 
for  contempt,  of  the  disobedience  of  orders  made  in  vacation. 
Disobedience  of  an  order  made  during  a  term  of  court  may  be 
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punished  at  chambers  in  vacation.  To  hold  otherwise  would 
be  to  overlook  one  of  the  patent  purposes  of  this  statute,  and 
that  was:  to  give  to  the  judges  of  the  district  courts  of  this 
state,  not  continually  in  session,  the  power  to  enforce,  in 
vacation,  obedience  to  orders  and  decrees  made  in  term  time. 

Support  for  this  construction  is  to  be  found  in  the  several 
sections  of  Title  V  of  Chapter  III  of  the  Code  of  Civil  Pro- 
cedure, entitled  '^Contempts."  An  examination  of  this  title 
shows  that  it  is  the  court  or  judge,  and  not  the  court  alone, 
who  is  authorized  to  punish  in  the  manner  and  form  prescribed 
by  statute  those  acts  and  omissions  designated  therein  as  con- 
tempts of  the  authority  of  the  court.  For  instance,  the  last 
section  of  this  title  (Section  2183)  provides  that  '*the  judg- 
ment and  orders  of  the  court  or  judge,  made  in  cases  of  con- 
tempt, arQ  final  and  conclusive,  and  there  is  no  appeal,^'  etc.: 
thus  plainly  showing  that  the  judgments  and  orders  contem- 
plated by  the  statute  are  those  which  may  emanate  from  a 
judge  at  chambers  as  well  as  from  the  court  itself.  When 
Sections  2170-2183  of  the  Code  of  Civil  Procedure  are  read 
in  connection  with  Section  171,  stipra,  we  are  of  the  opinion 
that  the  conclusions  we  have  reached  are  those  in  keeping  with 
the  intent  and  spirit  of  the  statute 

Counsel  for  respondent  cites  a  number  of  cases  in  which 
the  powers  of  judges  at  chambers  are  considered  and  defined. 
A  leading  case  is  that  of  People  v.  Breixnan^  45  Barb.  347. 
The  court  in  this  case  reached  the  following  conclusions: 
"That  the  court  cannot  punish  as  for  a  contempt  a  disobed- 
ience of  an  order  made  by  a  judge  out  of  court,  unless  .such 
order  is  made  in  an  action  pending  in  the  court;  and  that  a 
judge  out  of  court  has  no  authority  to  punish  as  for  a  con- 
tempt a  disobedience  of  an  order  made  by  him  in  a  statutory 
proceeding  before  him,  unless  authority  so  to  punish  is 
expressly  conferred  by  law."  This  case,  and  those  of  like 
holding,  are  not  in  conflict  with  the  conclusions  reached  herein, 
because  our  statutes  give  to  a  judge  at  chambers  the  power 
and  authority  denied  him  by  the  statutes  of  those  states 
wherein  the  cases  cited  by  counsel  for  respondent  were  decided. 
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It  may  be  added  that  in  many  states,  besides  our  own,  statutes 
have  been  passed  which  authorize  at  chambers  and  in  certain 
cases  the  exercise  of  the  power  to  punish  as  for  a  contempt 
the  disobedience  of  a  lawful  judgment  or  order  of  the  court. 
(4  Enc.  PI.  &  Prac.  p.  340). 

Under  the  authority  of  Raleigh  v.  First  Judicial  District 
Courts  24  Mont.  306,  6lPac.  991,  mandamus  is  the  proper 
remedy,  and  it  follows  from  the  conclusions  we  have  reached 
that  the  writ  should  issue  as  prayed  for,   and  it  is  so  ordered. 

Writ  Granted, 
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STATE  EX  REL.  CLARKE,  Relator,  v,  MORAN, 
Defendant. 

[No.  1620.1 

[Submitted  October  24, 1900.    Decided  October  29, 1900.  ^  _, 

213/ 

Constitxition  —  Supreme  Court  —  Original  Jurisdiction  — 
Injunction  —  Mandamus  —  Election  Laws, 

1.  Under  the  constitutional  grant  of  original  Jurisdiction  to  the  Supreme  Court,  the  writ 
of  injunction  Is  the  equity  arm  of  the  Court's  original  jurisdiction,  and  It  with  tlie 
other  writs  granted,  fully  equip  the  Court  as  a  court  of  first  resort  on  all  Judicial 
<liiestions  affecting  the  sovereignty  of  the  state,  It  franchises,  or  prerogatlyes,  or  the 
liberties  of  the  people. 

2.  Under  the  constitutional  grant  of  original  jurisdiction  to  the  Supreme  Court,  the  writ 
of  Injunction  is  made  correlative  with  that  of  mandamuns  and  may  be  resorted  to  to 
restrain  excess  just  as  the  writ  of  mandamus  may  be  used  In  the  same  class  of  cases 
to  compel  action  and  supply  defects. 

8.  Under  the  constitutional  grant  of  original  jurisdiction  to  the  Supreme  Court,  the  writ 
of  Injunction  may  properly  be  used  to  control  a  public  officer  In  the  exercise  of  his 
duties  under  the  election  laws,— 1.  e.  to  restrain  him  from  proceeding  under  a  valid 
election  law  to  act  in  excess  of  his  duty. 

4.  Under  the  constitutional  grant  of  original  Jurisdiction  to  the  Supreme  Court,  manda- 
mvs  will  not  He  to  restrain  a  public  officer  who  is  proceeding  to  do  what  the  law  does 
not  permit. 

5.  Under  the  constitutional  grant  of  original  Jurisdiction  to  the  Supreme  Court,  where 
Ihe  facts  stated,  in  an  application  for  the  writ  of  injunction,  present  a  case  affecting 
the  interests  of  the  whole  people  of  the  state,  the  Court  has  jurisdiction  to  issue  the 
writ. 

6.  It  is  proper  that  a  proceeding  In  the  Supreme  Court  for  an  original  writ  should  be 
instituted  in  the  name  of  the  state  by  the  attorney  general,  but  where  public  and 
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private  rights  meet— under  the  election  laws— the  proceeding  may  be  Instituted  upon 
the  relation  of  an  elector  who  seeks  redress  for  himself  and  the  great  body  of  the 
electors  to  which  he  belongs. 

7.  Under  the  election  laws  there  can  be  only  one  regular  organization  of  a  party  under 
a  particular  designation  representing  a  party  principle. 

8.  A  political  C3nTention  not  being  composed  of  delegates  selected  under  the  regular 
party  call  has  no  authority  to  act  in  any  capacity  for  that  party. 

9.  Facts  reviewed,  and  luld^  to  warrant  the  Supreme  Court  in  the  exercise  of  its  orig. 
inal  Jurisdiction  to  issue  the  writ  of  injunction. 

Mr.  .Justice  Plgott  concurring  in  the  disposition  of  the  case  upon  the  merits,  but  dissentino 
from  the  holding  that  there  is  a  Jurisdictional  writ  of  injunction  provided  for  in  the 
Constitution,  and  from  the  holding  that  mandamus  Is  not  the  remedy. 

Original  application  by  the  state  on  the  relation  of  George 
A.  Clarke  for  an  injunction  to  restrain  John  E.  Moran,  county 
clerk  and  recorder  of  Silver  Bow  county,  from  printing  upon 
the  official  ballot  a  ticket  designated  as  the  "Eight  Hour 
Republican  Party"  ticket.  Demurrer  overruled  and  writ 
granted. 

Statement  of  the  Case. 

Original  application  for  an  injunction  to  restrain  John  K. 
Moran,  clerk  of  Silver  Bow  county,  from  printing  upon  the 
official  ballot  a  ticket  designated  as  the  "Eight  Hour  Republi- 
can Party"'  ticket,  which  named  candidates  for  county  and 
judicial  offices,  and  for  members  of  the  legislative  assembly, 
for  Silver  Bow  county. 

The  petition  states  the  following  facts:  .On  August  27, 
1900,  there  assembled  in  the  city  of  Butte,  pursuant  to  a  call 
of  the  regularly  constituted  authorities  of  the  Republican 
party,  a  convention  of  the  party  for  the  purpose  of  naming 
party  candidates  for  county  and  judicial  offices,  and  for  mem- 
bers of  the  legislative  assembly.  This  convention  made  its 
nominations  and,  through  its  chairman  and  secretary,  filed  the 
prop3r  certificate  with  the  county  clerk.  The  petitioner 
herein  was  one  of  the  nominees  of  this  convention  for  the 
office  of  representative  in  the  legislature. 

On  the  16th  of  the  same  month  a  convention  was  called  by 
one  John  Bevan  and  one  W.  H.  Nichols,  signing  themselves, 
respectively,  as  chairman  and  secretary,  and  claiming  to  repre- 
sent the  regular  party  organization,  to  assemble  in  Butte  on 
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August  25th  for  the  purpose  of  jnaking  the  party  nomiuations. 
Another  purpose  of  this  convention  was  to  select  delegates  to 
represent  the  party  in  the  state  convention,  which  was  to  sit 
at  the  city  of  Helena  on  September  5th.  In  the  call  of  this 
convention  apportionment  of  delegates  was  made  among 
the  various  precincts,  but  there  was  an  omission  to  designate 
places  for  holding  primaries  in  fourteen  out  of  forty-eight 
precincts  in  the  county.  The  convention  assembled  pursuant 
to  the  call  and  organized  by  selecting  Samuel  H.  Treloar  and 
Joseph  M.  Pyle  as  chairman  and  secretary,  adopted  a  platform 
commending  the  national  administration  and  declaring  in  favor 
of  its  policies,  and,  after  selecting  delegates  to  the  state  con- 
vention, adjourned  subject  to  the  call  of  the  chairman  and 
secretary.  The  delegates  so  selected  sought  admittance  into 
the  state  convention  but  were  repudiated  on  the  ground  that 
they  had  been  selected  by  a  convention  called  without  author- 
ity and  had  no  right  to  represent  the  party.  Delegates 
selected  by  the  convention  of  August  27th  were  seated  in  their 
stead. 

On  September  26th,  Samuel  H.  Treloar  and  Joseph  M. 
Pyle,  as  chairman  and  secretary  of  the  convention  of  August 
25th,  published  in  the  Butte  Miner,  a  daily  newspaper,  the 
following  notice: 

''Notice." 

"The  Republican  convention  which  was  held  on  August 
25th  and  which  was  adjourned  subject  to  the  call  of  the  chair, 
is  hereby  called  to  reconvene  on  Wednesday  26th  inst.  at  12 
o'clock,  noon,  at  Sutton's  Family  Theatre  to  transact  such 
business  as  may  come  before  it." 

At  the  hour  fixed  a  portion  of  the  delegates  assembled.  A 
full  list  of  candidates  for  county  and  judicial  offices,  and  for 
the  legislative  assembly,  was  named,  after  the  adoption  of  the 
following  resolution:  ''We  adopt  as  our  party  name  that  of 
Eight  Hour  Republican  Party,  and  that  it  be  used  at  the  head 
of  our  ticket."     A  certificate  was  properly  executed  and  filed 
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with  the  defendant  as  clerk  of  the  county,  under  the  designa- 
tion stated  in  the  resolution. 

It  is  further  alleged,  in  substance,  that  the  persons  compos- 
ing the  convention  last  mentioned  claimed  to  represent  the 
regular  Republicans  of  Silver  Bow  county;  that  their  conven- 
tion was  called  as  a  Republican  convention;  that  notwithstand- 
ing these  claims,  when  they  found  that  the  were  not  recog- 
nized as  such  representatives  by  the  state  convention,  they 
thereupon  under  the  resolution  aforesaid,  without  further  con. 
sultation  of  the  people,  and  without  any  call,  or  caucuses,  or 
l)rimaries  for  any  ''Eight  Hour  Republican  Party"  conven- 
tion, assumed  to  nominate  a  ticket  under  that  designation, 
when,  as  a  matter  of  fact,  no  such  party  had  ever  had  any 
existence  in  Silver  Bow  county  or  the  state  of  Montana;  that 
such  designation  is  not  of  special  significance  or  distinctive  of 
any  principle,  inasmuch  as  all  the  conventions  of  all  parties  in 
the  state  of  Montana,  and  especially  the  Republican .  county 
convention  of  Silver  Bow  county  have  adopted  resolutions  fav- 
oring an  eight  hour  day  for  labor;  that  the  ticket  thus  named 
was  intended  and  designed  to  injure  the  regular  Republican 
ticket  by  drawing  votes  therefrom  to  the  Democratic  and  Pop- 
ulist Fusion  ticket;  and  that  the  defendant,  unless  restrained 
from  so  doing,  will  print  said  ticket  upon  the  o£BciaI  ballot  to 
the  injury  of  petitioner  and  those  in  like  situation  with  him. 

The  petition  was  filed  by  consent  of  the  attorney  general. 
Thereupon  an  order  to  show  cause  was  issued  returnable  on 
October  24th.  The  defendant  interposed  a  demurrer  to  the 
petition  and  rested  upon  the  questions  thus  raised.  The 
grounds  of  the  demurrer  are:  (1)  That  this  Court  has  no  juris- 
diction of  the  subject  matter  of  the  action;  (2)  that  the  state 
has  no  legal  capacity  to  sue;  and  (3)  that  the  petition  does 
not  state  facts  sufficient  to  state  a  cause  of  action. 

2fr,  Wm.  IL  DeWdt^  and  Mi\  J/.  J.  Cavanaugh^  for 
Relator. 

Mr,  N,  IK  McCimnelU  and  Mi\  J,  B,  Clayberg^  for 
Defendant. 
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MR.  CHIEF  JUSTICE  BRANTLY.  after  stating  the  case, 
delivered  the  opinion  of  the  Court. 

1.  The  argument  of  counsel  upon  the  first  ground  of 
the  demurrer  is,  that  this  Court,  in  injunction  proceedings, 
sits  as  a  court  of  equity;  and  that  as  such  its  powers  are  lim- 
ited to  the  protection  of  civil  rights  only;  that  the  rights 
involved  herein  are  purely  political;  and  that  this  Court  there- 
fore has  no  power  to  consider  or  adjudge  them,  whether  the 
relator  be  aggrieved  or  not. 

Although  this  Court  in  the  exercise  of  its  original  jurisdic- 
tion under  Article  VIII,  Section  3  of  the  Constitution,  has 
frequently  granted  writs  of  injunction  to  restrain  ministerial 
officers  from  violation  of  their  duties  in  connection  with  the 
administration  of  the  election  laws  (State  ex  rel.  Woody  v.  Hot- 
wit,  18  Mont.  502;  State  ex  rel.  Hiissel  et  aL  v.  Tooker^  id. 
540;  State  ex  rel.  Metcalf  \.  Johnson^  id.  548;  State  ex  rel- 
McLaxtghlin  v.  Bailey^  id.  554;  State  ex  rel.  Gillis  v.  John- 
son^ id.  356;  State  ex  rel.  Matts  v.  Reek,  id.  557;  State  ex 
rel.  Malta  v.  Fisher^  id.  560),  the  first  q.uestion  presented  by 
the  demurrer  has  never  been  decided.  The  power  of  this 
Court  to  issue  any  original  writ  was  challenged  in  In  re  Mc 
Knight,  11  Mont.  126,  but  it  was  there  held  that  the  provision 
in  the  section  cited:  *'Said  court  shall  have  power  in  its  dis- 
cretion to  issue  and  to  hear  and  determine  writs  of  habeas  cm'- 
pxis^  mandaimui,  quo  warranto,  cei*tiorari,  prohibition  and 
injunction,  and  such  other  original  and  remedial  writs  as  may 
be  necessary  or  proper  to  the  complete  exercise  of  its  appel- 
late jurisdiction,"  is  a  clear  grant  of  original  jurisdiction. 
The  purposes  for  which  the  grant  was  made  are  not  discussed, 
Mr.  Justice  Harwood  contenting  himself  by  saying:  "The 
writs  named  are  defined  in  law;  and  their  use  in  the  adminis- 
tration of  justice  is  fixed  by  long  usage  and  well  settled  prin- 
ciples." This  is  well  said  of  all  the  other  writs,  except 
injunction,  for  they  are  all  common  law  writs  of  well  defined 
and  well  known  functions.  It  is  also  true  as  applied  to  the 
writ  of  injunction  used,  as  it  ordinarily  is,  as  a  judicial  writ  by 
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courts  of  equity  in  aid  of  jurisdiction  and  not  as  a  foundation 
of  jurisdiction.  But  when  we  examine  the  Constitution  for 
other  provisions  throwing  light  upon  the  purpose  for  which 
the  power  to  issue  this  writ  was  conferred  upon  this  Court, 
and  the  nature  of  the  relief  to  be  granted  by  it,  we  find  that 
we  are  entirely  in  the  dark;  for  there  is  no  other  jurisdiction 
granted  anywhere  which  this  writ  may  aid,  and  no  suggestion 
outside  of  the  use  of  the  word  itself  and  the  associations  in 
which  it  is  found,  to  aid  us  in  declaring  and  defining  its  uses. 
For  in  view  of  other  provisions  (Const.  Art.  VllI,  Section  11 ), 
giving  the  district  courts  original  jurisdiction  ''in  all  cases  at 
law  and  in  equity,"  and  to  this  Court  appellate  jurisdiction  in 
the  same  class  of  cases  (Art.  VIII,  Section  3),  we  must  con- 
clude that  whatever  may  be  its  appropriate  functions,  it  is  not 
intended  to  be  used  as  a  judicial  writ  in  ordinary  equity  pro- 
ceedings for  the  protection  or  enforcement  of  private  rights. 
The  contrary  assumption  would  render  the  jurisdiction  of  this 
Court  merely  concurrent  with  that  of  the  district  courts,  and 
its  appellate  jurisdiction  of  no  practical  use.  Fortunately, 
however,  pressed  for  time  as  we  are  in  a  decision  of  this  and 
other  important  questions  pending  before  this  Court,  we  find 
the  nature  and  functions  of  this  writ  discussed  and  defined  by 
the  court  of  another  state  having  a  similar  constitutional  pro- 
vision. In  Attorney  General  v.  Railroad  Companies^  35  Wis. 
425,  an  application  was  made  to  the  Supreme  Court  for  a  writ 
of  injunction  to  restrain  the  defendant  railroad  companies  from 
exacting  tolls  for  the  carriage  of  passengers  in  excess  of  the 
rates  provided  by  law.  After  calling  attention  to  the  fact 
that  this  non- jurisdictional  writ  is  grouped  with  other  juris- 
dictional writs,  the  Court  proceeds  to  discuss  the  anomalous 
character  thus  impliedly  given  it  and  concludes:  '*And, 
plainly  recognizing  the  intention  of  the  Constitution  to  vest  in 
this  Court  one  jurisdiction,  by  several  writs,  to  be  put  to  sev- 
eral uses,  for  one  consistent,  congruous,  harmonious  purpose, 
we  must  look  at  the  writ  of  injunction  in  the  light  of  that  pur- 
pose, and  seek  its  use  in  the  kindred  uses  of  the  other  writs  asso- 
ciated with  it.    Noscitur  a  sociis  is  an  old  and  safe  rule  of  con- 
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stniction,  said  to  have  originated  with  as  great  a  lawyer  and 
judge  as  Lord  Hale,  peculiarly  applicable  to  this  consideration. 
Liord  Bacon  gives  the  same  rule  in  a  more  detailed  form,  more 
emphatic  here.  Copulatio  verborum  indicat  acceptionerti  hi 
eodem  sensjc.  Here  are  several  writs  of  defined  and  certain 
application  classed  with  one  of  vague  import.  We  are  to  be 
guided  in  the  application  of  the  uncertain,  by  its  certain  asso- 
ciates. The  joinder  of  the  doubtful  writ  with  the  defined 
writs  operates  to  interpret  and  restrict  its  use,  so  as  to  be 
accepted  in  the  sense  of  its  associates;  so  that  it  and  they  may 
harmonize  in  their  use,  for  the  common  purpose  for  which  it 
is  manifest  that  they  were  all  given.  And  thus,  in  this  use 
and  for  this  purpose,  the  constitution  puts  the  writ  of  injunc- 
tion to  prerogative  uses  and  makes  it  a  q^iaai  prerogative 
writ." 

Thus,  along  with  the  common  law  prerogative  writs  of  well 
defined  uses,  we  have  a  new  prerogative,  or  quasi  prerogative 
writ  to  be  applied  to  uses  for  which  we  find  it  most  appro- 
priate; and  the  result  of  that  case  is,  that  this  writ  is  the 
equity  arm  of  the  Court's  original  jurisdiction,  and  that  it 
with  the  other  writs  granted,  fully  arm  and  equip  the  Court 
as  a  court  of  first  resort  on  all  judicial  questions  aflFecting  the 
sovereignty  of  the  state,  its  franchises  or  prerogatives,  or  the 
lil)erties  of  the  people.  The  writ  is  made  correlative  with 
that  of  mandaimis^  and  thus  it  may  be  resorted  to  to  restrain 
excess,  just  as  the  writ  of  viaiidainus  may  he  used  in  the  same 
class  of  cases  to  compel  action  and  supply  defects.  The  lan- 
guage of  the  Wisconsin  court  is:  '^And  it  is  very  safe  to 
assume  that  the  Constitution  gives  mjxincfion  to  restrain 
excess,  in  the  same  class  of  cases  as  it  gives  mandamus  to  sup- 
ply defect;  the  use  of  the  one  writ  or  the  other  in  each  case 
turning  solely  on  the  accident  of  overaction  or  shortcoming  of 
the  defendant.  And  it  may  be  that  where  defect  and  excess  meet 
in  a  single  case,  the  court  might  meet  both,  in  its  discretion, 
by  one  of  the  writs,  without  being  driven  to  send  out  both, 
tied  together  with  red  tape,  for  a  single  purpose;"  and  these 
views  are  adverted  to  and  approved  in  subsequent  cases  by  the 
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samo  court.  {Attorney  General  v.  City  of  Eau  Claire^  37 
Wis.  400;  State  ex  rel.  Attorney  General  v.  Gunning ham^  81 
Wis.  604,  16  L.  R.  A.  561;  State  ex  rel,  Lainh  v.  Cunning- 
Itam^  83  Wis.  90,  17  L.  R.  A.  146,  and  cases  cited;  see  also 
Wheder  v.  N,  C  Irrigation  Co.,  9  Colo.  248;  State  ex  rel 
Moore  v.   Archibald,   6  N.  Dak.  369,   ^^  N.  W.  Rep.  234). 

The  execution  of  the  election  laws,  defendant  insists,  is  a 
pure  exercise  of  political  power,  and  it  therefore  does  not  fall 
within  the  jurisdiction  of  this  Court  to  interfere  with  a  public 
officer  in  the  discharge  of  his  duties  under  them.  In  other 
words,  as  uo  property  rights  are  involved  which  may  be 
injured  by  a  wrong  on  his  part,  this  Court  has  no  power  to 
restrain  him  by  means  of  the  writ  of  injunction,  but  the  rela- 
tor must  be  aided,  if  at  all,  by  means  of  the  writ  of  manda- 
m  us.  The  same  question  was  presented  and  urged  in  the  case 
of  State  ex  rel.  Attorney  General  v.  Cunningham,  81  Wis. 
604,  17  L.  R.  A.  661.  In  that  case  an  application  was  made 
upon  the  relation  of  Adams  county,  for  an  injunction  to 
restrain  the  secretary  of  state  from  giving  notice  to  proceed 
to  the  election  of  members  of  the  legislative  assembly  under 
the  apportionment  act  of  1891,  on  the  ground  that  the  act  was 
unconstitutional  and  void.  The  relief  was  granted,  the  court 
holding  that  the  controversy  presented  involved  the  preserva- 
tion of  a  constitutional  legislature  as  well  as  of  the  rights  of 
the  people  of  the  state  to  equal  representation  in  the  legis- 
lative assembly,  and  as  such  fell  within  the  original  preroga- 
tive jurisdiction  of  the  court.  Mr.  Justice  Pinney,  in  a  con- 
curring opinion,  says  in  this  connection:  "It  may  well  1^ 
conceded  that  courts  of  equity  would  not,  by  reason  of  their 
original  jurisdiction,  have  authority  to  interfere  by  injunction 
in  a  case  such  as  this;  but  it  is  to  be  borne  in  mind  that  the 
writ  of  injunction  under  our  constitution  is  put  to  prerogative 
uses,  of  a  strictly  judicial  nature,  as  a  remedy  of  a  pre- 
ventive character  in  case  of  threatened  public  wrong  to  the 
sovereignty  of  the  state,  and  affecting  its  prerogatives  and 
franchises  and  the  liberties  of  the  people;  their  rights  being 
protected  in  this  court   by  information  in   the  name  of  the 
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state,  on  relation  of  the  attorney  general. "  And  again,  in 
another  place,  he  says:  ''The  truth  is  that  the  power  of  the 
respondent  to  notify  elections  is  in  no  just  sense  whatever 
political;  and,  in  view  of  the  purely  ministerial  nature  of  his 
duty,  it  is  a  misuse  of  terms  to  assert  that  his  power  or  duty 
is  in  any  sense  political.  The  act  he  is  required  as  a  minis- 
terial officer  to  assist  in  executing,  by  giving  the  notice,  is  the 
result  of  legislative  power,  and  therefore,  it  may  be  said,  of 
political  power;  but  this  does  not  make  the  act  required  of  the 
respondent,  in  giving  or  refusing  to  give  the  notices,  which  is 
a  mere  consequence  of  the  exercise  of  political  power,  a  polit- 
ical act,  so  as  to  prevent  judicial  examination  of  his  conduct  in 
acting  or  refusing  to  act  for  that  reason,  if  the  law  is  void  fot- 
conflict  with  the  constitution/'  So  in  the  present  case,  though 
the  question  is  presented  in  a  different  way.  It  is  not  here  a 
question  whether  a  law  is  unconstitutional  and  the  defendant 
should  be  restrained  from  proceeding  under  it,  but  a  case 
where,  as  we  shall  presently  see,  he  is  proceeding  under  a 
valid  election  law  to  act  in  excess  of  duty.  He  is  proceeding 
to  print  upon  the  official  ballot  a  ticket  which  he  has  no  auth- 
ority of  law  to  print  upon  it.  The  relator  is  a  candidate  for 
public  office.  He  is  entitled  to  have  his  name  appear  upon  the 
ballot  under  the  proper  designation  equally  with  his  associates. 
Equally  with  them  and  all  the  other  voters  in  the  county  he  is 
entitled  to  vote,  and  to  the  use  of  a  ballot  for  this  purpose, 
with  the  tickets,  and  those  only,  upon  it  which  the  law  auth- 
orizes to  go  upon  it.  He  is  entitled  to  insist  that  the  defend- 
ant shall  not  only  do  his  duty  in  causing  to  be  printed  the 
tickets  properly  nominated,  .but  he,  in  common  with  all  the 
other  voters,  may  also  insist  that  their  rights  may  not  be 
impeded  and  perhaps  imperilled  by  having  the  ballot  weighted 
down  by  other  tickets  which  can  serve  no  purpose  other  than 
to  delay,  mislead  and  confuse  them  in  the  exercise  of  their 
rights  at  the  ballot  box.  The  right  to  vote  and  to  be  a  can- 
didate for  office  are  political  rights.  The  duties  of  the  defend- 
ant to  prepare  and  print  the  ballot  have  to  do  with  these  pol- 
itical rights,  for  they  are  the  media  through  which  the  citizen 
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may  properly  and  safely  express  his  will  in  the  choice  of  those 
who  shall  serve  the  public.  They  are  the  result  of  the  action 
of  political  power,  and  are  themselves  only  other  modes  by 
which  the  same  power  is  given  expression.  They  nevertheless 
involve  substantial  rights  which  are  the  subject  of  judicial 
examination,  protection  and  enforcement,  just  as  are  all  other 
rights  which  are  guaranteed  and  protected  by  law. 

It  is  claimed  in  this  case  that  7nandamu8  is  a  proper  rem- 
edy and,  therefore  that  injunction  is  not.  With  this  conten- 
tion we  do  not  agree.  There  is  not  here  presented  a  case  in 
which  there  is  a  default  in  the  performance  of  duties  required 
by  law,  but  one  in  which  the  defendant  is  proceeding  to  do 
what  the  law  does  not  permit.  To  restrain  this  excess,  as 
prohibition  may  not  go  to  a  ministerial  officer  {State  ex  reL 
Scharnikow  v.  Ilogan^  ante  p.  379,  62  Pac.  Rep.  493),  injunc- 
tion is  best  suited. 

2.  It  is  urged  by  counsel  that  the  state  has  no  legal 
capacity  to  sue  in  this  case,  because  it  appears  that  the  public 
has  no  interest  in  this  controversy.  The  argument  is  that 
this  Court  should  exercise  its  original  jurisdiction  under  the 
writ  of  injunction  only  in  cases  of  piMici  juris y  and  that  as 
the  facts  stated  in  the  petition  show  that  only  private  rights 
are  involved,  or,  at  most,  that  only  the  people  of  Silver  Bow 
county  are  interested.  Our  attention  is  called  to  Section  23 
of  the  Code  of  Civil  Procedure,  which  provides  that  "*  "  * 
no  action  to  obtain  an  injunction  must  be  commenced  in  the 
Supreme  Court,  except  in  cases  where  the  state  is  a  party,  or 
in  which  the  public  is  interested,  or  the  rights  of  the  public  are 
involved,  but  the  proper  district  court  has  jurisdiction  of  all 
injunctions,  and  the  commencement  of  all  actions  therefor,  ex- 
cept as  in  this  section  provided  *  *  *"  Waiving  the  question  as 
to  the  power  of  the  legislature  to  prescribe  the  cases  in  which 
this  Court  may  issue  an  injunction,  the  argument  might  be  of 
force  if  only  the  election  of  local  officers  in  Silver  Bow  county 
were  involved  in  this  case.  It  might  then  be  urged,  thougrh 
we  do  not  say  effectively — for  it  is  not  necessary  to  decide 
the  point — that  the  case  affects  only  the  people  of  that  county 
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and  the  controversy  should  be  left  to  the  district  court  in  the 
ordinary  course  of  litigation.  The  facts  stated  present  a  case 
affecting  directly  the  interests  of  the  whole  people  of  the 
state.  In  our  representative  form  of  government  the  whole 
people  are  interested  in  having  the  election  laws  enforced,  to 
the  end  that  the  best  possible  results  may  be  obtained. 
Especially  is  this  true  when  we  are  engaged  in  the  selection  of 
men  to  whom  we  at  the  same  time  entrust  the  power  to 
enact  laws  for  the  state,  to  otherwise  regulate  public  affairs, 
and  to  provide  for  the  collection,  appropriation  and  disburse- 
ment of  the  public  revenues.  Not  only  is  every  patriotic  citi- 
zen interested  in  the  selection  of  suitable  candidates  for  mem- 
bers of  the  law-making  body,  but  every  citizen  in  the  state 
has  a  direct  personal  interest  in  the  proper  conduct  of  the 
election  by  which  a  choice  of  candidates  is  made.  Each  county 
elects  its  own  members  of  this  body,  but,  in  doing  so,  it  acts 
on  behalf  of  the  whole  people,  and  the  state  is  just  as  vitally 
interested  in  the  ultimate  result  as  if  all  the  legislators  were 
chosen  by  the  people  at  large. 

While,  in  settling  such  controversies,  the  Court  protects 
the  personal  rights  of  the  candidates,  it  also  performs  the  much 
more  important  function  of  restraining  a  public  officer  to  the 
bounds  of  duty  and  preserves  the  ballot  from  unlawful  inter- 
ference by  sinister  influences  the  object  of  which  is  to  injur- 
iously affect  the  result  to  accomplish  selfish  ends.  So  it  is 
-  that,  conceding  the  power  of  the  legislature  to  lay  down  a  rule 
limiting  the  classes  of  cases  in  which  this  Court  may  issue  the 
writ,  this  case  falls  clearly  within  the  class  of  those  in  which 
the  public  is  interested  or  the  rights  of  the  public  are 
involved,  and  the  objection  that  it  is  one  in  which  the  Court 
has  no.  jurisdiction  is  not  sustained. 

It  is  proper  that  the  proceeding  should  be  instituted  in  the 
name  of  the  state.  It  is  none  the  less  proper  that  in  a  case 
like  the  present,  where  public  and  private  rights  meet,  the 
proceeding  should  be  instituted  upon  the  relation  of  an  elector 
who  seeks  redress  for  himself  and  the  great  body  of  electors 
to  which  he  belongs.     It  is  not  for  the  attorney  general  to 
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determine,  whether  such  a  proceeding  shall  be  instituted,  but 
for  the  Court  to  say  whether  it  will  entertain  it  when  the  case 
is  presented  for  its  consideration.  A  relator  is  not  indispens- 
able, but  it  is  desirable  that  some  one  should  stand  to  answer 
for  the  propriety  of  the  suit  and  be  chargeable  with  costs  if  it 
be  determined  that  the  relief  sought  should  be  denied.  (State 
ev  rel,  Lamh  v.  Cunninghaia^  83  Wis.  90,  17  L.  R.  A.  145; 
State  ex  r el.  Attorney  General  v.  Cunninghann^  81  Wis.  504; 
State  ex  reL  Drake  v.  Doyle^  40  Wis.  185;  Merrill  on  Mm- 
daraus^  Sec.  233).  The  relator  in  the  present  case  has  such 
an  interest  in  the  case,  both  as  a  citizen  and  a  candidate,  that 
this  Court  may  in  its  discretion  and  at  the  relator's  instance, 
restrain  the  defendant  from  a  violation  of  his  duty.  The  writ 
has  heretofore  been  issued  by  this  Court  on  the  relation  of 
private  parties,  as  appears  from  State  ex  rel.  Woody  v.  Rotwitt^ 
supra^  and  the  other  cases  cited,  though  the  propriety  of  the 
practice  was  not  considered  in  any  of  them. 

3.  The  facts  stated  in  the  petition  are  clearly  sufficient  to 
warrant  the  relief  sought.  It  appears  that  a  regular  conven- 
tion of  the  Republican  party  was  called  by  the  proper- 
party  authorities  in  Silver  Bow  county,  to  assemble  in  the 
city  of  Butte  on  August  27,  1900.  This  is  not  controverted. 
No  other  persons  belonging  to  the  party,  although  they 
assumed  to  act  for  it,  were  clothed  with  authority  to  assume 
control  of  the  party  machinery  and  act  for  it.  So  long  as 
this  fact  remains,  the  members  of  the  Republican  party  of 
that  county,  and  also  this  Court,  are  concluded  by  it  {State  ex 
ret.  Schamikow  v.  Ilogan^  ante  p.  383,  62  Pac.  Rep.  583; 
State  ex  rel,  Kennedy  et  al.  v.  Martin^  id.  403,  62  Pac.  588: 
State  ex  reL  Hatch  etal.  v.  Smarts  id.  413,  62  Pac.  Rep.  591). 
For  there  can  be  only  one  regular  organization  of  a  party 
under  a  particular  designation  representing  a  party  principle. 
It  is  said  by  defendant  that  sufficient  appears  from  the  peti 
tion  to  show  that  there  were  two  rival  factions  in  the  party, 
that  the  name  ^*Eight  Hour  Republican  Party"  was  assumed 
in  order  to  give  the  dissenting  faction  a  distinguishing  desig- 
nation for  the  information  of  the  electors,  and  that  this  case 
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falls  clearly  within  the  principle  of  State  ex  rel.  Gillis  v. 
Johnsoji^  18  Mont.  556.  Passing  over  the  allegation  of  the 
relator  that,  as  a  matter  of  fact,  all  the  parties  in  their  county 
platforms  favored  an  eight-hour  day  for  labor,  and  that  the 
designation  assumed  is  not  distinctive  of  any  principle,  we  do 
not  think  this  contention  sustained..  There  were  rival  conven- 
tions, the  one  called  by  authority,  and  the  other  without  it. 
Kach  claimed  to  represent  the  party.  The  subsequent  behavior 
of  the  convention  of  August  25  demonstrates  the  fact,  how- 
ever, that  it  did  not,  after  the  meeting  of  the  state  conven- 
tion, any  longer  assume  to  represent  the  regular  organization. 
If  authorized  to  act  at  all,  the  delegates  composing  it  were 
authorized  to  act  as  Republicans,  for  they  were  selected,  so  far 
as  selections  were  made  at  the  county  primaries,  as  delegates 
to  a  Republican  convention.  They  had  no  authority  to  name 
any  other  than  a  Republican  ticket.  The  somewhat  summary 
proceedings  of  September  26  were  taken  without  consultation 
with  the  party  electors  in  the  county,  and,  so  far  as  appears 
in  this  proceeding,  the  delegates  assumed  power  to  act  as  they 
did  in  venturing  to  adopt  a  name  and  to  nominate  a  ticket, 
and  to  this  extent  acted  for  themselves  only.  The  case  does 
not  therefore  fall  within  the  principle  of  the  case  cited,  but  is 
governed  by  the  principle  of  State  ex  reL  ScJiamikmo  v. 
Jlogariy  cited,  and  State  ex  rel,  Rvssel  v.  Tooker^  18  Mont. 
541;  State  ex  rd*  Metcalf  v.  Johnson^  id,  548;  and  State  tx 
reL  McLaugldin  v.  Bailey^  id.  554.  The  convention  not 
being  composed  of  delegates  selected  under  the  regular  party 
call,  it  hud  no  authority  to  act  in  any  capacity  for  the  Repub- 
lican party.  The  delegates  could  acquire  no  authority  to  act 
for  anyone  else  until  the  electors  were  again  consulted,  and  a 
representative  body  selected  from  among  those  electors  who 
entertained  political  opinions  in  sympathy  with  those  enter- 
tained by  themselves.  It  seems  that  the  whole  purpose  sought 
was  the  naming  of  a  diflferent  Republican  ticket  from  that 
named  by  the  regular  convention,  and  to  secure  it  a  place 
upon  the  ballot  to  the  detriment  of  the  regular  ticket. 

The  demurrer  is  therefore  overruled.     The  defendant  hav- 
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ing  stated  to  the  (^ourt  at  the  hearing  that  he  does  not  care 
to  resist  the  issuance  of  the  writ  in  case  the  questions  presented 
by  the  demurrer  are  decided  adversely,  it  is  accordingly 
ordered  that  the  defendant  be  enjoined  and  restrained  from 
printing  upon  the  official  ballot  the  ''Eight  Hour  Republican 
Party"  ticket,  and  that  the  defendant  be  adjudged  to  pay  the 
costs  of  this  proceeding. 

Writ  Granted, 
Mr.  Justice  Word:     I  concur. 

Mr.  Justice  Pigott:  I  dissent*  In  my  opinion  manda- 
imi8^  not  injunction,  is  the  remedy  to  compel  the  county  clerk 
to  certify  the  proper  list  of  nominations.  His  ministerial 
duty,  the  performance  of  which  the  law  requires,  is  to  include 
in  the  list  the  names  of  those  candidates  who  have  been  nom- 
inated conformable  to  the  statute  in  that  behalf  enacted,  and 
the  names  of  no  others.  Injunction  will  not  lie  when  the 
remedy  at  law  is  plain,  speedy  and  adequate.  In  the  case  at 
bar  injunction  is  used  to  accomplish  the  precise  result  that 
mandamus  would  effect.  The  extraordinary  jurisdiction  of 
the  chancery  arm  of  the  Court  should  never  be  exercised 
except  in  those  cases  where  the  remedy  which  the  legal  arm 
of  the  Court  can  give  is  inadequate.  I  am  of  the  opinion  also 
that  Section  3  of  Article  VIII  of  the  Constitution  does  not 
grant  to  this  Court  authority  to  issue  the  writ  of  injunction  as 
a  jurisdictional  writ.  I  think  the  writ  of  injunction  mentioned 
in  the  section  is  a  writ  which  may  be  issued  only  in  appending 
suit.  It  is  a  remedy  in  an  action.  At  the  time  the  Constitu- 
tion was  adopted,  there  was  no  such  writ  of  injunction  as  the 
one  issued  in  the  present  proceeding;  nor  was  such  a  writ 
known  to  courts  of  chancery. 

While  I  concur  in  the  disposition  of  the  case  upon  the  mer- 
its, I  dissent  from  the  holding  that  there  is  a  jurisdictional  writ 
of  injunction  provided  for  by  the  Constitution,  and  from  the 
holding  that  mandamus  is  not  the  remedy. 
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STATE  EX  REL.  LANNEN  et  al.,    Relators,    v.    ARMS, 

Respondent. 

[No.  1624.] 
[Submitted  October  80, 1900.    Dec)0ed  November  l,  1900.] 

Elections  —  Injunctions. 

Application  to  the  Supreme  Court  for  injunctioD  to  restrain  a  county  clerk  from  printing 
apon  the  official  ballot  a  ticket  designated  as  the  "Bryan  Democratic"  ticket.  Facts 
reviewed,  and  Heid^  that  under  the  facts  the  relators  were  not  entitled  to  the  relief 
sought 

Original  application  by  the  state  on  the  relation  of  Edward 
Lannen  and  others,  for  an  injunction  to  restrain  Daniel  Arms, 
as  county  clerk  and  recorder  of  Granite  county,  from  printing 
upon  the  official  ballot  a  ticket  designated  as  the  *<Bryan  Dem- 
ocratic" ticket.     Dismissed 

Mr.  T.  J.  Walsh,  for  Relators. 

Mr.  JV.  W.  McConnell  and  Mr.  J.  B.  Clayberg,  for 
Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  Court. 

Original  application  for  injunction  to  restrain  the  defendant, 
as  clerk  of  Granite  county,  from  printing  upon  the  official 
ballot  a  ticket  designated  as  the  <  ^Bryan  Democratic' '  ticket. 
Tnder  an  order  to  show  cause,  the  defendant  appeared  and 
filed  an  answer  admitting  many  of  the  allegations  of  the  peti- 
tion, but  controverting  others  and  setting  up  matters  in 
avoidance.  To  this  relators  interposed  a  general  demurrer, 
and  upon  the  questions  arising  out  of  the  facts  thus  admitted 
the  parties  rested. 

These  admitted  facts  are:  The  county  Democratic  convention 
under  regular  call  of  the  central  committee,  assembled  at  the 
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court  house  in  the  city  of  Philipsburg  on  September  17,  1900, 
and  after  selecting  delegates  to  the  state  convention  to  meet  in 
Helena  on  the  19th,  adjourned  to  October  1,  at  which  time  the 
relators  Lannen  and  Lucas  were  selected  as  candidates  for  the 
legislature,  and  tbe  other  relators  for  the '  various  county 
offices.  A  proper  certificate  of  these  nominations  was  filed 
with  defendant.  There  were  two  factions  in  this  convention, 
the  points  of  diflference  between  them  growing  out  of  charges 
by  nineteen  of  the  forty-three  delegates  composing  it,  that 
the  majority  faction  was  dominated  by  corporate  influences 
which  intermeddled  in  the  administration  of  the  affairs  of  the 
state.  These  nineteen  delegates,  being  in  the  minority,  with- 
drew from  the  convention  of  September  17,  and,  proceeding 
to  the  city  hall,  organized  another  convention.  After  appoint- 
ing delegates  to  the  state  convention  a  central  committee  was 
selected..  The  convention  adopted  as  its  party  designation 
* 'Bryan  Democratic"  and  thereupon  the  persons  selected  as 
chairman  and  secretary  of  the  central  committee  formulated 
an  address  to  the  ''Bryan  Democrats"  of  the  county.  In  this 
address  all  who  believed  in  the  principles  of  the  Kansas  City 
platform  of  the  Democratic  party,  apd  who  were  opposed  to 
corporate  control  of  county  politics  were  invited  to  join  with 
that  faction  at  an  adjourned  meeting  of  the  convention  to  be  held 
at  the  opera  house  on  October  2.  Delegates  were  apportioned 
among  the  various  precincts  in  the  county,  and  all  precincts 
not  represented  in  the  convention  on  that  day  were  invited  to 
send  delegates.  The  convention  then  adjourned  to  October  2. 
In  the  meantime  the  call  was  duly  published,  and  in  pursuance 
thereof  primaries  were  held  in  all  save  six  small  precincts  in 
the  county.  When  the  convention  assembled  on  October  2, 
full  delegations  were  present  from  all  precincts,  except  one 
entitled  to  one  delegate,  and  five  small  precincts  entitled  to 
six  delegates,  not  holding  primaries,  were  represented  by  dele" 
gates  who  attended  the  first  convention.  The  remaining  four- 
teen of  the  nineteen  bolting  delegates  attended  as  members  of 
the  delegations  from  the  various  precincts  in  which  they  were 
chosen  under  the  regular  call.    The  convention  duly  organized 
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and  nominated  candidates  to  the  legislature  and  a  full  county 
ticket. 

The  defendant  insists  that  the  admitted  facts  present  a  case 
fairly  within  the  principle  of  State  ex  rel.  Gillis  v.  Johnson, 
18  Mont.  556;  and  that,  as  no  confusion  can  possibly  arise 
from  the  presence  of  the  ticket  in  question  upon  the  ballot, 
the  contention  involved  may  well  be  left  to  the  electors  to 
decide.  We  are  not  inclined  to  extend  the  principle  of  this 
case  to  circumstances  not  identical  with  those  presented 
therein.  The  situation  presented  in  that  case  was  anomalous 
and  we  are  inclined  to  doubt  its  correctness,  in  view  of  con- 
clusions reached  in  other  cases  decided  at  the  present  term 
(State  ex  rel.  Clarke  v.  Moran^  a?ite);  but,  whether  correct  or 
not,  we  do  not  think  it  applicable  to  the  facts  presented  hel-e. 
There  the  convention  divided  into  two  factions,  and  each 
acted  without  consulting  the  electors.  In  this  case,  the  seced- 
ing faction,  not  content  to  act  alone,  proceeded  to  call  to  their 
aid  representatives  of  all  others  in  the  county  who  were  of 
like  mind.  It  is  true  the  call  apparently  excluded  from  the 
convention  called  for  October  2,  the  electors  in  those  precincts 
which  were  represented  by  the  seceding  delegates,  yet  as  a 
matter  of  fact  primaries  were  held  in  all  the  precincts  in  the 
county,  except  six,  and  these  were  entitled  to  only  seven  dele- 
gates. All,  save  one  of  these,  were  represented  by  the  dele- 
gates to  the  former  convention.  Applying  a  strictly  technical 
rule  we  would  be  compelled  to  say  that  the  convention  was 
not  a  representative  body;  for  in  so  far  as  any  of  the  electors 
were  excluded  from  representation  under  the  call,  the  conven- 
tion, to  that  extent,  wap  not  representative;  but  adopting  a 
less  technical  view,  and  bearing  in  mind  that  it  is  often  the 
case  in  these  political  meetings  that  persons  who  happen  to  be 
present  from  localities  that  are  unrepresented,  are  permitted  to 
take  part,  we  are  inclined  to  think  the  assemblage  was  a  fairly 
representative  one,  and  that  the  ticket  named  by  it  is  entitled 
to  a  place  on  the  ballot.  To  state  the  proposition  in  a  differ- 
ent way,  we  are  not  so  well  satisfied  that  the  meeting  was  not 
a  representative  one  so  that  the  ticket  should  be  omitted  from 
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the  ballot.  We  are  more  inclined  to  this  view  for  the  reason 
that  it  permits  the  people  of  a  particular  county  to  contest  the 
control  of  their  local  ajflfairs  upon  distinctive  principles,  which 
are  often  important  but  of  local  interest  only,  and  do  not  con- 
cern, except  in  a  very  remote  way,  the  public  at  large.  There 
seems  to  be  enough  of  a  distinctive  principle  in  the  designa- 
tion chosen  for  the  ticket,  as  interpreted  by  the  circumstances 
attending  the  factional  strife,  to  warrant  the  conclusion  that 
these  diiferences  were  actual  and  substantial.  In  any  event, 
we  have  concluded  that  under  the  facts  stated  the  relators  are 
not  entitled  to  the  relief  sought.  Accordingly  the  demurrer 
is  overruled  and  the  petition  dismissed  at  the  cost  of  the  rela- 
tors. 

Dismissed. 


U  iso        STATE  EX  REL,  ALLEN,   Plaintiff,  v,  NAPTON,  Judge, 
"zTlfioi  Defendant. 

h86    211 

^J^j  [No.  1698.) 

[Submitted  October  2. 1900.    Decided  November  18«  1900.] 

Certiorari — Appeal  from  Justice'* s  Court  to  District  Court — 
Jurisdiction — Appeal  Bond —  Sureties — Justification, 

1.  The  fact  that  one  Is  an  agent  or  attorney  of  a  party  beneficially  Interested  in  an 
application  for  ctTtifvrari  does  not  attract  to  him  the  beneficial  interest  of  his  princi- 
pal, so  as  to  enable  him  to  make  the  application  under  Code  of  GlTlI  Procedure,  Sec- 
tion 1942,  requiring  the  application  to  be  made  by  the  party  beneficially  interested. 

2.  Code  of  Clyil  Procedure,  Section  1942,  declares  that  an  application  for  Ceri\f»nxi 
must  be  made  by  the  party  beneficially  interested.  Section  774  declares  that  the 
court  may  allow  a  party  to  amend  any  pleading  by  adding  or  striking  out  the  name  of 
any  party  or  correcting  a  mistake  in  the  name  of  a  party;  and  Section  778  requires 
the  court  to  disregard  any  error  in  a  pleading  not  affecting  substantial  rights  of  the 
parties.  Held,  that  where  it  appeared  from  an  application  for  certiorari  that  the 
application  was  not  made  by  the  one  beneficially  interested,  but  by  another  on  bis 
belialf,  and  the  defendant  had  not  been  misled  or  jeopardized  by  reason  of  the  error, 
an  amendment  substituting  the  real  party  In  interest  as  plaintiff  should  be  allowed. 

3.  Code  of  Ci?il  Procedure,  Section  1942,  requires  an  application  for  ctriiaraTK  to  be 
made  on  affldayit  by  the  party  beneficially  interested.  Section  781  declares  that  all 
complaints  required  to  be  verified  may  be  sworn  to  by  the  agent  of  the  party  benefl. 
daily  Interested  having  knowledge  of  the  facts.    HtMi^  that  Section  1942  shoidd  be 
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construed  as  meaning  that  the  application  should  be  made  by  Mie  party  beneficially 
interested,  but  that  the  affidavit  in  supi)ort  thereof  might  be  made  by  anyone  con- 
versant with  the  facts. 

4.  Respondent  In  certiorari  could  not  be  heard  to  say  that  the  proceedings  were  defect- 
ive because  the  verified  application  for  the  writ  was  not  served  on  him,  where  he 
appeared  generally,  and  moved  to  dismiss  the  writ,  since  he  thereby  cured  any  defect 
in  the  service. 

5.  An  appeal  will  not  lie  from  an  order  of  a  district  court  requiring  that  appellee  on  an 
api>eal  from  justice's  court  give  the  bond  required  of  a  plaintiff  not  a  resident  of  the 
state,  or  that  the  action  would  be  dismissed  at  his  cost,  since  Code  of  Civil  Procedure, 
Sections  1722, 1723,  as  amended  by  Sess.  Laws  1899,  p.  146,  enumerating  the  orders  and 
judgments  from  which  appeals  may  be  taken  to  the  Supreme  Court,  is  exclusive,  and 
does  not  designate  any  such  order. 

6.  Where  a  district  court  erroneously  made  an  order  that  an  appellee  in  an  appeal  from 
a  justice's  court  give  bond  as  a  nonresident,  or  that  the  action  would  be  dismissed  at 
his  cost,  a  writ  of  certiorari  to  review  such  order  would  not  be  dismissed  on  the 
ground  that  plaintiff  had  a  plain,  speedy,  and  adequate  remedy  other  than  certiorari. 

7.  Where  the  respondent,  on  an  appeal  from  a  Justice's  court,  duly  excepted  to  the 
sufficiency  of  the  sureties  on  appellant's  appeal  bond,  and  said  sureties  did  not  just- 
ify, nor  was  any  notice  given  that  they  would  justify,  but  only  notice  of  the  filing  of  a 
new  undertaking  with  different  sureties  who  likewise  never  Justified  nor  gave  notice 
that  they  would  justify,  and  it  appeared  that  respondent  never  waived  a  justiflcatiou. 
Held:  that  by  reason  of  noncompliance  with  the  mandatory  provisions  of  Sections 
1760, 1763  of  the  Code  of  Civil  Procedure,  governing  appeals  to  the  district  courts,  the 
district  court  was  without  jurisdiction  of  the  action,— even  to  enter  an  order  therein 
providing  for  the  dismissal  thereof  at  the  respondent's  costs  unless  he  complied  with 
certain  requirements  specified  in  the  order. 

8.  The  ''notice"  mentioned  in  Section  1763  of  the  Code  of  Civil  Procedure,  is  not  notice  of 
the  filing  of  a  new  undertaking,  but  notice  of  the  time  and  place  when  and  where  the 
sureties  will  be  examined  touching  their  qualification. 

Certiokari  by  the  state  of  Montana,  on  the  relation  of 
C.  W.  Allen,  substituted  for  J.  H.  Duffy,  to  Welling  Napton, 
judge  of  the  district  court  of  the  Third  judicial  district  of 
Montana  for  the  county  of  Deer  Lodge,  to  vacate  an  order 
requiring  plaintiff  in  an  action  appealed  from  a  justice's  court, 
in  which  he  was  appellee,  to  give  bond  required  by  statute 
to  be  given  by  a  nonresident  plaintiff.  Motion  to  quash  the 
writ  denied, 

Messrs.  Ihiffy  c6  Casey ^  for  Plaintiff. 

Mr.  B.  F,  Maiden^  for  Defendant. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  Court. 

Certiorari,  In  the  case  of  Allen  against  Gibbs,  pending 
before  a  justice  of  the  peace  in  the  county  of  Deer  Lodge,  on 
the  24th  day  of  March,  1900,  judgment  was  rendered  in  favor 
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of  the  plaiDtiS  for  $25  and  costs;  on  the  4th  day  of  April 
Gibbs  served  and  filed  a  notice  of  appeal  to  the  district  court, 
and  on  the  20th  day  of  the  same  month  he  filed  an  undertak- 
ing on  appeal.  On  April  23d  Allen  served  and  filed  his  excerp- 
tions to  the  sufficiency  of  the  sureties.  On  April  27th  Gibbs 
gave  notice  to  Allen  of  the  filing  of  a  new  undertaking  exec- 
uted by  sureties  other  than  those  who  had  signed  the  first 
undertaking,  and  on  April  28th  the  new  undertakin<r  was 
filed.  None  of  the  sureties  justified;  nor  was  notice 
that  they  would  justify  ever  given;  neither  did  Allen 
waive  justification.  On  May  3d  the  justice  of  the  peace  trans- 
mitted to  and  caused  to  be  filed  by  the  clerk  of  the  district 
court  of  the  county  of  Deer  Lodge  the  proper  transcript  on 
appeal;  and  on  the  same  day  Allen  served  and  filed  a  notice  of 
motion  to  dismiss  the  appeal  upon  the  ground  that  the  sure- 
ties on  neither  undertaking  had  justified  as  required  by  the 
statute.  On  May  9th  the  Court  denied  the  motion  to  dismiss 
the  appeal.  Thereafter  Gibbs  obtained  from  the  district  court 
an  order,  dated  the  7th  day  of  August,  1900,  which,  after 
reciting  that  Allen,  at  the  commencement  of  the  action,  was, 
and  then  remained,  a  nonresident  of  the  state  of  Montana,  and 
the  motion  of  Gibbs  for  an  undertaking  to  secure  costs, 
required  that  Allen  must,  within  30  days  from  that  date,  file 
an  undertaking  in  the  sum  of  $300,  conditioned  according  to 
the  provisions  of  the  statute,  "failing  which  this  action  will 
stand  dismissed  at  plaintiff's  costs."  Since  this  order  was 
made,  no  further  action,  so  far  as  the  record  discloses,  has 
been  taken  in  the  court  below.  This  proceeding  was  instituted 
for  the  purpose  of  annulling  the  order  of  August  7th.  In  tbe 
title  of  the  proceeding  J.  H.  Duffy  is  named  as  the  relator  and 
plaintiff,  and  in  the  body  of  the  affidavit  in  support  of  the 
application  for  the  writ  Duffy  is  described  as  the  ''petitioner;'' 
the  further  averments  being  that  he  is  the  agent  and  one  of 
the  attorneys  for  Allen,  and  as  such  is  beneficially  interested 
therein,  and  that  Allen  is  a  nonresident  of  and  absent  from 
the  county  of  Deer  Lodge  and  state  of  Montana,  wherein 
Duffy  resides. 
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On  the  hearing  in  this  Court  the  defendant,  the  judge  of  the 
district  court  of  Deer  Lodge  county,  moved  to  quash  the  writ 
and  to  dismiss  the  proceeding  upon  the  grounds  hereinafter 
stated.  Counsel  for  the  plaintiff  then  asked  leave  to  amend 
the  application  and  writ  by  substituting  the  name  of  Allen  as 
the  plaintiff  in  the  place  of  that  of  Duffy. 

1.  The  first  ground  of  the  motion  to  quash  the  writ  and  to 
dismiss  the  proceeding  is  that  the  application  was  not  made  by 
the  party  beneficially  interested.  There  is  no  allegation  of 
fact  indicating  that  Duffy  is  the  proper  party  plaintiff  in  this 
proceeding.  The  fact  that  he  is  the  agent  and  attorney  of  the 
party  beneficially  interested  in  no  wise  attracts  to  him  the 
beneficial  interest  of  his  principal  or  client.  The  amendment 
sought  to  be  made  is,  however,  one  of  form,  for  the  body  of 
the  application  for  the  writ  states  facts  which  show  beyond 
question  that  the  only  person  beneficially  interested  is  Allen; 
and  the  averment  therein  that  Duffy  is  beneficially  interested 
must  be  disregarded  in  the  consideration  of  this  phase  of  the 
proceeding.  By  Section  774  of  the  Code  of  Civil  Procedure, 
the  Court  may,  in  furtherance  of  justice,  allow  a  party  to 
amend  any  pleading  or  proceeding  by  adding  or  striking  out 
the  name  of  any  party,  or  by  correcting  a  mistake  in  the  name 
of  a  party,  or  a  mistake  in  any  other  respect,  and  may,  in  its 
discretion,  allow  an  amendment  to  any  pleading  or  proceeding 
in  other  particulars;  and  by  Section  778  of  the  same  Code, 
the  Court  must,  in  every  stage  of  an  action,  disregard  any 
error  or  defect  in  the  pleadings  or  proceedings  which  does  not 
affect  the  substantial  rights  of  the  parties. 

We  have,  then,  a  special  proceeding  wherein  the  wrong  party 
is  named  as  the  plaintiff,  although  it  clearly  appears  from  an 
inspection  of  the  application  for  the  writ  that  another  person 
is  the  party  beneficially  interested,  and  that  the  proceeding  is 
prosecuted  in  behalf  of  such  person.  The  use  of  Duffy's 
name  instead  of  Allen's  resulted  from  a  mistaken  view  with 
respect  to  the  person  having  the  beneficial  interest.  The 
defendant  was  not,  and  could  not  have  been,  misled  or 
injured,  or  his  rights  jeopardized,   by  reason  of  this  formal 


Digitized  by 


Google 


454  State  ^;.  Naiton.  [Oct.  T/ 00 

error.  The  statement  that  Duffy  is  the  party  beneficially 
interested  is  a  mere  conclusion  of  law,  which  is  not  only 
unsupported  by  the  averment  of  any  fact,  but  is  conceded  to 
be  untrue.  The  amendment  prayed  for  is  one  authorized  by 
the  statutes,  and  will  be  allowed,  and  the  name  of  Allen  is 
directed  to  be  substituted  for  that  of  Duj9fy.  The  title  will  be 
changed  accordingly. 

2.  That  the  affidavit  for  the  application  was  not  made  by 
Allen,  the  party  beneficially  interested,  is  another  ground  of 
the  motion.  Section  1942  of  the  Code  of  Civil  Procedure 
requires  the  application  for  a  writ  of  certiorari  to  be  made  on 
affidavit  by  the  party  beneficially  interested,  and  it  is  insisted 
that  such  party  must  personally  make  the  affidavit.  But  that 
section  was  not  intended  to  deprive  an  applicant  for  the  writ  of 
certiorari  of  the  right  to  support  his  application  by  the  affidavit 
of  any  person  conversant  with  the  facts.  No  reason  is  perceived 
why  the  rule  concerning  affidavits  in  certiorari  should  be  more 
strict  regarding  the  proper  affiant  than  is  required  by  Section 
731  of  the  plaintiff  in  an  action.  An  affidavit  by  the  duly 
authorized  agent  or  attorney  of  the  party  beneficially  inter- 
ested, in  which  the  material  averments  are  stated  as  true  to 
the  knowledge  of  the  affiant,  is  sufficiant.  Again:  Section 
1492  does  not  require  the  affidavit  to  be  made  by  the  person 
beneficially  interested;  the  application  must  be  made  by  him, 
and  must  be  on  affidavit.  The  meaning  is  made  clear  by 
inserting  a  comma  before  and  a  comma  after  ^'on  affidavit'' 
thus:  **The  application  must  be  made,  on  affidavit,  by  the 
party  beneficially  interested."  The  application  must  be  made 
by  such  person,  and  must  be  based  upon  statements  under  the 
oath  of  some  one  conversant  with  the  facts.  In  the  case  at 
bar  the  matters  contained  in  the  application  are  stated  and 
sworn  to  positively  by  Duffy;  hence  the  question  of  whether  an 
affidavit  upon  information  and  belief  only  would  be  sufficient 
is  not  raised. 

3.  It  is  argued  that  the  writ  should  be  quashed  because  the 
verified  application  was  not  served  upon  the  defendant.  What 
might  have  been  the  right  of  the  defendant  in  this  regard  had 
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he  appeared  specially,  we  do  not  decide.  In  his  motion  to 
quash  and  dismiss  he  appeared  generally,  and  thereby  ciived 
the  supposed  defect  in  the  service. 

4.  Counsel  for  the  defendant  insists  that  if  the  district 
court  committed  error  in  making  the  order  of  August  7th,  the 
error  may  be  corrected  by  an  appeal  therefrom,  and  that, 
therefore,  under  the  provisions  of  Section  1941  of  the  Code  of 
Civil  Procedure,  certiorari  will  not  lie.  The  order  sought  to 
be  reviewed  does  not  fall  within  the  description  of  orders  o^ 
judgments  from  which  appeals  may  be  taken  to  the  Supreme 
Court  (Sections  1722,  1723  of  the  Code  of  Civil  Procedure, 
as  amended  by  House  Bill  No.  124,  Session  Laws  of  1899,  p. 
146);  nor  is  there  a  plain,  speedy,  and  adequate  remedy, 
unless  it  be  certiorari, 

5.  Another  ground  of  the  motion  to  quash  the  writ  and  to 
dismiss  the  proceeding  is,  that  the  application  does  not  state 
facts  sufficient  to  warrant  the  issuance  of  the  writ.  Sections 
1760  and  1763  of  the  Code  of  Civil  Procedure  provide  that  an 
appeal  may  be  taken  to  the  District  Court  from  a  judgment 
rendered  in  a  civil  action  in  a  justice's  court,  at  any  time 
within  30  days  after  the  rendition  of  the  judgment,  by  filing  a 
notice  thereof  with  the  justice  and  serving  a  copy  on  the 
adverse  party,  and  that  an  appeal  from  a  justice's  court  is  not 
eifectual  for  any  purpose  unless  (within  30  days)  an  under- 
taking be  filed,  with  two  or  more  sufficient  sureties,  condi- 
tioned as  therein  provided;  *«the  adverse  party  may  except  to 
the  sufficiency  of  the  sureties  within  five  days  after  the  filing 
of  the  undertaking,  and  unless  they  or  other  sureties  justify 
before  the  justice  or  judge  within  five  days  thereafter,  upon 
notice  to  the  adverse  party,  to  the  amounts  stated  in  their 
affidavits,  the  appeal  must  be  regarded  as  if  no  such  undertak- 
ing had  been  given."  Within  five  days  after  the  first  under- 
taking was  filed,  the  adverse  party,  Allen,  duly  excepted  to 
the  sufficiency  of  the  sureties;  neither  the  sureties  excepted 
to  nor  the  other  sureties  ever  justified;  nor  was  any  notice 
given  that  they  would  justify;  neither  was  there  any  waiver 
of  a  justification.    The  statute  is  mandatory:    Unless  the  orig- 
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inal  sureties  or  the  other  sureties  justify  within  five  days  after 
the  exception,  upon  notice  to  the  adverse  party,  the  appeal 
must  be  regarded  as  if  no  such  undertaking  had  been  given. 
The  plaintiff  seasonably  moved  the  District  Court  to  dismiss 
the  appeal  for  want  of  jurisdiction,  and,  after  the  court  had 
erroneously  denied  the  motion,  it  was  without  authority  to 
proceed  with  the  action,  or  make  any  order  therein.  The  Dis- 
trict Court  had  no  jurisdiction  of  the  action  so  attempted  to 
be  appealed.  (Wood  v.  Superior  Courts  67  Cal.  115,  7  Pac. 
200;  McCracken  v.  Superior  Court,  86  Cal.  74,  24  Pac.  845; 
Mo  fat  y.  Greefiwalt,  90  Cal.  368,  27  Pac,  296).  An  ap- 
peal from  the  judgment  of  a  justice- s  court  is  but  the 
means  whereby  the  action  is  transferred  to  and  brought  with- 
in the  jurisdiction  of  the  district  court,  where  the  cause  is 
tried  anew.  Compliance  with  the  laws  in  the  taking  of  the 
appeal  devests  the  lower  court  of  further  jurisdiction  and 
invests  the  higher  court  with  jurisdiction  of  the  action. 
Where  there  is  a  fatal  defect  in  the  taking  of  an  appeal  from 
a  justice's  court,  and  the  respondent  does  not  waive  his  right, 
but  moves  a  dismissal  of  the  appeal  for  lack  of  jurisdiction 
thereof,  the  District  Court  is  without  power  to  hear  or  deter- 
mine the  action, — even  to  dismiss  it  or  to  order  a  dismissal 
unless  the  respondent  shall  perform  that  which  is  required  by 
the  Court.  Since  the  plaintiff  seeks  to  annul*  only  the  order 
of  August  7th  dismissing  the  action  unless  an  undertaking  for 
costs  be  filed,  an  enquiry  touching  the  jurisdiction  of  the 
Court  in  denying  the  motion  to  dismiss  the  appeal  is  not  per- 
tinent. The  argument  is  advanced,  however,  that  since  Gibbs 
notified  Allen  of  the  filing  of  the  new  undertaking  the  statute 
was  complied  with.  -  But  it  is  manifest  that  the  statute 
requires  the  sureties,  when  their  sufficiency  is  excepted  to,  to 
justify  upon  notice  to  the  adverse  party  that  they  will  justify. 
The  notice  mentioned  in  that  part  of  Section  1763  which  has 
been  quoted  is  not  notice  of  the  filing  of  a  new  undertaking, 
but  notice  of  the  time  and  place  when  and  where  the  sureties 
will  be  examined  touching  their  qualification. 

The  other  grounds  of  the   motion  need  not  be  stated  or 


Digitized  by 


Google 


24  Mont]        Bennett  Bros.  Co.  v.  Fitchett.  457 

discussed.  The  plaintiff  is  entitled  to  a  judgment  annulling 
the  order  of  August  7,  1900,  with  costs.  Let  such  judgment 
be  entered. 

Mr.  Justice  Word,   being  absent,  takes  no  pari  in  this 
decision. 


BENNETT  BROTHERS  CO.,  Appellant,  v,  TAM,  Defend- 
ant, FITCHETT,  Intervenor  and  Respondent.  24  467| 

'  '  26    208, 


[No.  1248.1. 
[Submitted  July  6, 1900.    Decided  November  19, 1900.] 

Replevin  • — Sales  —  Conditional  Sales — Lie7\s  —  Chattel  Mon't- 
gage — Retaking  Property — Demand. 

1.  It  Is  a  condltlODal  sale,  and  not  an  absolute  sale  with  retention  of  lien.where  the  con- 
tract proTides  that  the  condition  of  the  sale  Is  that  title,  ownership  or  right  of  posses- 
sion does  not  pass  till  the  note  taken  for  the  articles  is  paid,  and  that  in  case  of  default, 
or  attempt  to  dispose  of  the  articles  without  consent  of  the  sellers,  they  sliall  have 
the  right  to  retalee  them,  and  in  such  case  all  money  paid  on  the  purchase  price  shall 
belong  to  them  as  stipulated  damages;  that  they  also  shall  have  power  to  declare  the 
note  due  and  take  possession  of  the  articles  at  any  time  they  deem  themselyes  inse- 
cure; and  that  the  fuU.  absolute,  and  complete  title  to  the  articles  shall  pass  to  the 
purchaser  ou  full  payment  of  the  purchase  money. 

2.'  Under  the  laws  of  Montana,  a  conditional  sale  {i,  e.  not  an  absolute  sale  with  reten- 
tion of  lien),  is  not  in  effect  a  mortgage  and  is  not  voKI  as  to  innocent  third  parties, 
though  never  acknowledged  and  recorded  with  an  affidavit. 

3.  Even  if  a  contract  of  conditional  sale  be  void,  it  does  not  avail  the  purchaser,  or  one 
claiming  under  him,  in  an  action  by  the  seUer  for  the  chattels,  as  title  remains  In  the 
seller. 

i.  One  making  a  conditional  sale  of  chattels  does  not  lose  his  right  to  retake  them  for 
non-payment  of  purchase  price  by  failing  to  act  immediately  on  learniug  of  a  resale 
to  another,  and  by  thereafter  collecting  part  of  the  purchase  money  from  the  original 
purchaser. 

5.  There  is  a  sufficient  demand  to  sustain  an  action  of  claim  and  delivery;  the  demand 
being  for  payment  of  the  balance  of  the  purchase  money,  or  that  the  article  pur- 
chased be  delivered  up,  and  the  reply  being  that  it  could  be  obtained  only  "at  the  end 
of  two  law  suits." 

Appeal  from    District    Courts   Silver  Boio   County;  John 
Lindsay^  Judge, 

Action  by  the  Bennett  Bros.  Company  against  K.  D.  Tarn. 
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S.  F.  Fitchett  intervened.     Judgment  against  plaintiff,  and  it 
appeals.     Reversed. 

Statement  of  the  Case. 

Action  in  claim  and  delivery.    On  April  8,  1896,  the  plain- 
tiff was  the  owner  and  in  possession  of  the  property  involved 
in  this  suit,   and  on  that  day  sold  and  delivered  the  same  to 
John  I.  Pittman  under  the  following  written  contract,  signed 
.  by  the  said  Pittman  and  one  J.  V.  Lemon: 

"$126.00. 

Butte,  Montana,  Apr.  8th,  1896. 

On  or  before  the  8th  day  of  July,  1896,  for  value  received, 
we  or  either  of  us  promise  to  pay  Bennett  Brothers  Company, 
or  order,  one  hundred  and  twenty-five  and  ^  dollars,  pay- 
able in  currency  funds,  with  interest  at  the  rate  of  no  per 
cent,  per  mo.  from  date,  189 — ,  to  maturity,  189 — ;  and, 
if  not  paid  when  due,  interest  to  be  at  the  rate  of  1 J  per  cent, 
per  mo.  from  maturity  until  paid,  both  before  and  after 
judgment,  and  twenty  per  cent,  of  full  amount  for  attorney's 
fees  if  suit  shall  be  instituted  on  this  note  for  collection." 

'  *The  express  condition  of  the  sale,  purchase,  and  delivery 
of  the  articles  described  on  the  back  of  this  instrument  is  such 
that  the  title,  ownership,  or  right  of  possession  does  not  pass 
from  the  said  Bennett  Brothers  Co.  until  this  note  and  inter- 
est and  all  other  notes  and  interest  taken  for  the  said  articles 
are  paid  in  full;  and  in  case  of  default  in  the  payment  of  any 
part  of  said  note,  principal  or  interest,  when  due,  or  of  any 
judgment  rendered  thereon,  or  in  case  of  any  attempt  to 
incumber,  dispose  of,  or  to  remove  said  articles  from  the 
county  of  S.  Bow,  in  the  state  of  Montana,  without  the 
written  consent  of  Bennett  Brothers  Co. ,  its  agents  or  assigns, 
the  maker  or  purchaser  shall,  on  demand,  deliver  said  articles 
to  the  said  Bennett  Brothers  Co. ,  its  agents  or  assigns,  in  as 
good  condition  as  when  received,  reasonable  use  and  wear 
thereof   excepted,    and   the  said    Bennett  Brothers  Ca,  its 
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agents  or  assigns,  shall  have  the  right  to  enter  upon  any 
premises  where  the  said  articles  may  be  found,  using  such 
force  as  may  be  necessary  to  enter  and  take  the  same;  and  in 
case  said  Bennett  Brothers  Co. ,  its  agents  or  assigns,  shall 
retake  possession  of  the  said  articles,  all  moneys  paid  on  the 
purchase  price  thereof  shall  belong  to  the  said  Bennett  Broth- 
ers Co. ,  or  its  assigns,  as  stipulated  damages  for  the  non- 
fulfillment of  this  contract  for  depreciation  of  the  value  of 
said  articles,  and  for  use  or  rental  of  said  articles  while  the 
same  remained  in  the  possession  of  the  purchaser.  The  said 
Bennett  Brothers  Co. ,  or  its  assigns,  have  full  power  to  declare 
this  note  due  and  to  take  possession  of  the  said  articles  at  any 
time  they  may  deem  themselves  insecure,  —  even  before  the 
maturity  of  this  note. 

**In  the  event  of  the  payment  of  all  notes,  principal  and 
interest,  taken  for  said  articles,  and  of  any  judgment  or 
judgments  obtained  thereon,  the  full,  absolute,  and  complete 
title  to  said  articles  shall  pass  to  and  vest  in  the  purchaser 
thereof,  the  maker  of  this  note. 

*'Due  July  8th,  1896. 

[Signed]     John  I.  Pittman,    [Seal.  ] 
J.  V.  Lemon,         [Seal.]  ' 

*  'The  subject  of  the  contract  is  described  upon  the  back  of 
this  instrument  as  a  "Peerless  buggy,  Jackson  springs." 

The  complaint  alleges  generally  ownership  and  right  of 
possession  of  the  property  in  the  plaintiif,  that  its  value  is 
^100,  and  that  defendant  Tam  wrongfully  detains  the 
same  from  plaintiff  after  demand  for  its  return.  This  defend- 
ant, in  her  answer,  puts  in  issue  all  the  allegations  of  the  com- 
plaint, except  as  to  the  value,  and  alleges  title  in  herself  by 
purchase  from  defendant  Fitchett.  After  the  issues  were  made 
up  between  plaintiff  and  defendant  Tam,  upon  application  for 
that  purpose,  the  plaintiff  interposing  no  objection,  Fitchett 
was  allowed  to  intervene,  and  to  be  substituted  for  the 
defendant  Tam.  This  substitution  was  made  upon  a  showing 
by  Fitchett  that  some  time  before  the  suit  was  brought  he  had 
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purchased  the  buggy  from  Pittman  in  good  faith  and  for  value, 
without  knowledge  of  any  claim  thereto  by  plaintiff;  that 
thereafter  he  had  sold  the  same  to  defendant  Tarn  under  an 
agreement  that  he  would  protect  her  against  any  suit  brought 
to  recover  it  from  her;  that  defendant  Tarn,  as  he  was 
informed,  did  not  intend  to  defend  the  action  in  good  faith; 
and  that  he  was  therefore  interested  in  having  a  defense  made 
to  the  action,  to  the  end  that  he  might  protect  himself  from  a 
suit  for  damages  by  defendant  Tam  upon  his  agreement  with 
her.  In  his  complaint  of  intervention,  besides  denying  gen- 
erally all  of  plaintiff's  allegations,  he  states  affirmatively  the 
facts  touching  his  purchase  from  Pittman,  and  avers  that  if 
plaintiff  ever  had  any  rights  to  the  possession  of  the  buggy» 
or  any  lien  thereon,  such  right  had  been  forfeited  by  reason 
of  plaintiff^ s  **fraud.  neglect  and  laches''  in  permitting  Pitt- 
man to  retain  possesion  of  it  under  a  claim  of  ownership,  and 
to  sell  it  to  the  intervenor  without  notice  to  him,  construct- 
ively or  otherwise,  of  its  claim. 

To  this  complaint  plaintiff  interposed  a  denial.  The  contract 
was  not  recorded  with  the  clerk  of  Silver  Bow  county.  At 
the  trial  the  plaintiff  rested  its  case  upon  the  contract  and 
proof  of  default  in  payment  according  to  its  terms,  and  that 
there  was  due  and  still  unpaid,  of  the  purchase  price  named 
therein,  the  sum  of  $66,  with  accrued  interest.  It  further 
appeared  that  Fritchett  purchased  the  buggy  from  Pittman  on 
July  16,  1696,  for  $66,  without  knowledge  of  plaintiff's 
claim,  and  that  some  time  about  the  close  of  the  year  he  sold  it 
to  the  defendant  Tam  under  an  agreement  to  protect  her  against 
any  suit  by  the  plaintiff.  All  payments  upon  the  purchase 
price  were  made  by  Pittman  at  different  times  after  the  sale 
to  Fitchett,  and  at  least  one  of  them,  amounting  to  $25,  was 
made  after  the  agents  of  plaintiff  were  informed  that  Fitchett 
had  purchased  the  buggy.  In  the  early  part  of  December, 
1896,  one  of  the  agents  of  plaintiff  demanded  of  Fitchett  that  he 
either  pay  the  balance  due  under  the  contract,  or  deliver  up  the 
buggy  to  plaintiff.  Fitchett  replied  that  he  would  do  neither; 
that   he  had   purchased  the  buggy  honestly,  that  it  was  his, 
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and  that  the  only  way  that  plaintiflF  could  get  it  '^was  at  the  end 
of  two  lawsuits."  There  was  no  proof  showing  what,  if  any, 
interest  Lemon  had  under  the  contract.  Pittman  was  in  pos- 
session of  the  buggy  until  it  was  sold  to  Fitchett.  Defendant 
Tarn  took  no  part  in  the  trial  of  the  cause.  It  was  assumed 
by  the  Court  and  both  parties  that  Fitchett  was  the  defendant 
in  interest,  and  he  was  so  treated.  After  the  evidence  was 
heard,  counsel  for  defendant  Fitchett  moved  the  Court  to 
direct  a  verdict  in  his  favor  upon  the  following  grounds:  (1) 
That  the  contract  upon  which  plaintiff  relies  for  recovery  is  a 
contract  for  a  lien  only,  and  that  no  recovery  can  be  had  upon 
it  under  an  allegation  of  ownership;  (2)  that,  though  binding 
as  between  the  parties,  it  is  void  as  to  innocent  purchasers; 
(3)  that  it  is  void  because  it  provides  for  a  forfeiture,  upon 
default  in  the  payment  of  the  purchase  price  named  therein, 
of  all  payments  already  made,  and  deprives  the  makers  of  the 
right  of  redemption;  and  (4)  that  plaintiff  lost  any  right  it 
had  to  enforce  the  contract  by  reason  of  its  neglect  to  do  so 
promptly  after  default,  and  by  accepting  payments  from  Pittman 
with  knowledge  of  his  sale  to  Fitchett.  This  motion  was  sus- 
tained generally,  andthe  jury  were  instructed  to  find  upon  the 
question  of  value  and  damages  only,  and  to  render  a  verdict 
accordingly.  The  jury  found  the  value  to  be  $66,  and  the 
damages  $1.  Judgment  was  thereupon  entered.  The  plain- 
tiff has  appealed  from  this  judgment,  and  an  order  denying  it 
a  new  trial. 

J/r.  Robert  McBride,  for  Appellant. 

Messrs.  Shropshire  <&  Gilchrist,  for  Respondent. 

In  view  of  the  facts  we  claim:  (1)  That  in  any  event  the 
plaintiff  had  only  a  lien  upon  the  buggy  for  the  purchase 
price,  for  which  this  action  of  replevin  wilt  not  lie.  (2)  That 
eren  if  the  plaintiffs  had  any  rights  under  the  conditional  sale 
note  as  aorainst  this  intervener,  they  waived  them  by  their 
fraud,  laches  and  conduct.  (3)  That  such  a  transaction  as  is 
evidenced  by  the  note  in  question  is  not  countenanced   nor 
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permitted  by  the  Code  as  against  purchasers  in  good  faith 
without  notice. 

We  are  aware  of  the  several  decisions  of  this  Court  adher- 
ing to  the  early  rule  of  the  common  law  and  the  decisions  of 
several  states,  but  none,  as  we  contend,  of  the  decisions  of 
this  Court,  and  but  few  of  the  numerous  authorities  in  other 
states,  involve  the  precise  questions  raised  here.  {Ileinhockle 
V.  Zughanrriy  6  Mont.  344;  Sanford  v.  Gaies^  Townsend  & 
Co.,  21  Mont.  277,  63  Pac.  749;  -Goodkind  v.  Gilliam,  19 
Mont.  386,  48  Pac.  548.) 

Our  research  has  disclosed  a  very  decided  conflict  of  author- 
ities on  the  question  of  the  validity  of  conditional  sales,  and 
notwithstanding  the  unguarded  dicta  of  some  of  the  courts, 
the  authorities  are  not  * 'overwhelming"  on  either  side.  It 
has  been  held:  ''The  general  doctrine  of  the  American  cases 
is  not  universally  conceded,  and  there  are  many  cases  holding 
that,  where  chattels  are  sold  and  delivered  conditionally,  that 
the  vendor's  right  to  the  property  will  remain  good  as  against 
the  vendee  and  his  voluntary  assignee,  but  not  as  against  a  bona 
fide  purchaser  without  notice."     (3  Ency.  of  Law,  436.) 

Following  the  above  citation  is  a  long  list  of  authorities 
showing  that  they  are  very  nearly  equally  divided  on  the 
question.  Notwithstanding  this,  however,  and  the  tendency 
of  the  later  decisions,  the  question  here  is  what  are  the  rights 
of  third  parties  in  cases  of  this  kind  under  the  statutes?  It 
will  be  conceded  that,  if  our  code  requires  such  transactions 
to  be  recorded,  they  are  void  as  to  third  parties  if  they  are 
not;  and  if  the  terms  of  the  conditional  sale  are  in  any  respect 
repugnant  to  the  statute,  they  are  equally  void.  It  will  be 
seen  that  in  most  of  the  states  heretofore  holding  to  the  common 
law,  the  rule  has  been  changed  by  statute,  so  that  the  author- 
ities which  are  and  might  be  further  cited  by  appellant,  are 
of  no  binding  force,  if  our  statute  has  changed  the  rule,  as  we 
contend  it  has.  In  the  21  Ency.  of  Law  is  cited  18  states 
which  have  thus  changed  the  rule.  (21  Ency.  of  Law,  654, 
n. )  In  addition  to  these  18  states  can  be  cited  Connecticut. 
Washington,  Idaho,  Wyoming,  Colorado  and  Missouri,  which 
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hav.e  changed  the  rule.     If,  as  we  contend  the  plaintiff's  only 
had  a  lion  .on  the   property,  this  action  cannot  Ije  maintained. 

This  is  a  replevin  action  in  which  the  plaintiff  alleges  owner- 
ship. They  must  prove  ownership,  or  fail;  they  cannot  fall 
back  on  a  mere  lien.  If  a  lien  only,  the  statute  prescribes 
the  manner  in  which  it  must  be  foreclosed.  (Cobby  on  Re- 
plevin, Sec.  601;  Uudsoii  v.  Swa^i,  83  N.  Y.  652;  Parity  Mfg. 
Co.  V.  Myton^  54  Pac.  291.)  Are  the  plaintiff's  estopped  to 
enforce  the  condition  of  this  note  by  their  laches?  Consider- 
ing the  circumstances,  of  accepting  payments,  with  knowledge 
of  the  disposition  of  the  buggy,  extending  the  time,  and  de- 
laying to  assert  their  claim  is  evidence  of  an  intent  to  waive 
the  condition  and  to  hold  Pitman.  There  is  suflBicient  also  in 
the  record  to  raise  a  suspicion  of  fraud  and  collusion  between 
Tarn  and  the  plaintiff's  to  defeat  Fitchett.  (Rohhina  v.  Phil- 
lips, 68  Mo.  100;  Ilutchingsv,  Munger,  41  N.  Y.  155.) 

It  is  a  well  established  principle  of  law  that  where  a  party 
has  the  right  to  exercise  an  option  in  a  certain  event,  he  waives 
his  right  to  insist  upon  the  option,  if,  after  the  happening  of 
the  event,  he  recognizes  the  changed  condition  of  affairs. 
This  is  certainly  what  the  plaintiffs  did  by  accepting  pay- 
ments, extending  the  time,  and  delaying  to  assert  their  claim. 
(JVagd  V.  League,  70  Mo.  App.  487.)  In  a  Massachusetts 
case,  while  the  Court  held  to  the  validity  of  conditional  sales, 
a  party  having  the  right  to  enforce  an  option  might  waive  it 
by  laches.  This  was  a  case  where  a  party  having  the  right 
to  require  security,  waited  only  eight  days  after  delivery 
without  demanding  the  security,  and  it  was  held  that  the 
right  to  demand  the  property  was  waived  as  to  the  attaching 
creditors.  (Smith  v.  Devine,  17  Am.  D.  368.)  But  we  con- 
tend the  plaintiff  cannot  enforce  the  condition  of  this  contract 
under  the  statute  as  against  the  intervenor.  This  is  the  prin- 
cipal question,  and  it  involves  the  validity  of  the  contract,  so 
far,  at  least,  as  its  principal  conditions  are  concerned. 

The  first  question  is  whether  or  not  the  contract  comes  within 
the  recording  acts.  If  it  does,  then  it  is  plain  that  the  plain- 
tiffs have  only  a  lien,  the  same  as  if  it  was  a  mortgage.     (Civil 
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Code,  Sec.  3871.)  It  is  conceded  that  there  are  authorities 
which  hold  that  these  conditional  sale  contracts  do  not  come 
within  the  recording  acts;  but  it  is  also  held  that  where  it  is 
not  clear  whether  the  instrument  evidences  a  conditional  sale 
or  mortgage,  the  preference  will  be  given  to  the  latter  con- 
struction, thus  bringing  them  within  the  acts.  (20  Ency.  of 
Law,  Sees.  637-8.)  But  the  courts  are  now  beginning  to  hold 
that  these  reservations  of  title  operate  as  mortgages.  (44  S. 
W.  124;  3  Ency.  of  Law,  437  n. ;  Kintle  v.  Cushing^  44  Am. 
R.  598;  Lticm  v.  Campbell,  31  Am.  R.  81  n.)  Sec.  3871  of 
our  Code  is  the  same  in  principle  as 'the  Illinois  Code,  and  in 
substance  as  the  Iowa  Code,  and  under  these  the  courts  of 
these  states  have  held  that  such  contracts  should  be  recorded. 
{Herveyy.  Loco.  Works,  93  U.  S.  6^4:-,  Fosdick  v.  Schall,  99  U. 
S.  235;  3fye7^  v.  Car  Co.  102  U.  S.  1.)  The  statute  of  Mis- 
souri is  also  similar,  and  the  Supreme  Court  of  the  United 
States,  construing  it,  says:  '  *The  plain  purpose  of  this  statute 
was  to  render  secret  liens  upon  personal  property  ineffectual 
as  against  purchasers  and  creditors. "  (Ue7*ryford  v.  Davis, 
102  U.  S.  235.)  The  Kentucky  statute  has  been  held  by  the 
Federal  Court  to  include  conditional  sales,  as  to  recording. 
(Jlart  V.  Bar7iey  Smith  <&  Co.  7  Fed.  543.) 

In  view  of  these  authorities,  it  would  seem  that  the  forego- 
ing provision  of  the  Code  should  be  construed  to  include  con- 
ditional sale  contracts,  but  there  is  another  provision  bearing 
somewhat  on  the  question  as  well.  (Civil  Code,  Sees.  3813- 
14.)  This  question  has  been  thus  far  presented  on  the  sup- 
position that  the  contract  in  question  was  a  valid  one  in  other 
respects.  We  now  come  to  the  question  of  its  invalidity  in 
respect  to  certain  of  its  terms.  In  these  respects  we  contend 
that  it  was  a  contract  that  Pitman  had  no  right  to  make  and 
the  plaintiffs  no  power  to  enforce.  It  was  not  good  as  be- 
tween the  parties,  and  void  as  to  the  intervenor  who  pur- 
chased without  notice.  In  the  first  place  the  Code  seems  to 
discountenance,  if  not  directly  prohibit,  conditional  sales  with 
the  usual  conditions  of  such  instruments,  and  the  only  direct 
reference  to  them  is  in  respect  to  railroad  equipment,  and  they 
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may  be  made  valid  under  certain  conditions.  (Civil  Code, 
Sec.  930. )  An  owner  may  lose  his  property  by  placing  it  in 
possession  of  another  with  power  to  sell.  (Civil  Code,  Sec. 
1542.)  'A  contract  providing  for  the  forfeiture  of  property 
and  restraining  the  right  to  redeem  is  void.  (Civil  Code,  Sec. 
3751.)  The  whole  policy  of  our  law,  expressed  and  other- 
wise, is  opposed  to  secret  liens  and  forfeitures,  and  it  must  be 
conceded  that  after  Pitman  had  made  the  payments  he  did,  he 
acquired  an  interest  in  the  property  subject  only  to  the  lien  of 
the  plaintiffs.  (Civil  Code,  Sec.  3780.)  The  statute  does  not 
permit  parties  to  make  unconscionable  contracts,  and  where  a 
party  agrees  to  pay  damages  in  anticipation  of  the  amount  that 
will  be  sustained,  the  contract  to  that  extent  is  void.  (Civil 
Code,  Sec.  2243;  13  Pac.  858;  44  Pac.  566.) 

MR.  CHIEF  JUSTICE  BRANTLY,  after  stating  the  case, 
delivered  the  opinion  of  the  Court. 

The  record  does  not  disclose  upon  which  one  of  the  grounds 
the  motion  was  sustained.  It  is  therefore  incumbent  upon  us 
to  examine  them  all,  and,  if  any  one  of  them  justifies  such  ac- 
tion, the  judgment  and  order  must  be  affirmed;  for,  though 
several  other  errors  are  assigned  in  plaintiff 's  brief,  the  ques- 
tions presented  by  the  motion  are  the  only  ones  pressed  upon 
our  attention. 

1.  We  shall  most  conveniently  consider  the  first  and  sec- 
ond grounds  together.  Our  attention  is  thus  invited  to  the 
nature  of  the  written  contract  set  forth  in  the  statement.  The 
plaintiff  insists  that  it  evidences  a  conditional  sale;  defendant 
insists  that  the  sale  was  absolute,  vesting  title  to  the  buggy  in 
the  purchaser,  subject  only  to  a  lien  in  favor  of  the  plaintiff, 
and  that  this  lien  was  lost  when  the  property  passed  into  the 
hands  of  Fitchett.  We  think  plaintiff's  construction  the  cor- 
rect one.  Taking  the  instrument  by  its  four  corners,  and 
deducing  from  the  terms  used  therein  by  the  parties  them- 
selves their  intention  at  the  time  the  contract  was  entered  into, 
it  is  manifest  that  it  was  the  intention  of  all  the  parties  that 
the  title  should  not  pass  to  Pittman  and  Lemon,  or  either  of 
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them,  until  the  purchase  price  should  be  fully  paid.  The 
payment  is  a  condition  precedent  to  the  vesting  of  the  title, 
the  purchaser  obtaining  no  right  whatever  to,  or  interest  in, 
the  subject  of  the  contract,  except  to  be  vested  with  the  title 
upon  the  full  performance  of  this  condition,  and  the  possession 
and  use  of  the  property  until  default,  or  until  the  vendor  ex- 
ercises its  option,  upon  deeming  itself  insecure,  to  declare  the 
purchase  price  due,  and  to  resume  possession.  Contracts  of 
this  character  have  been  constantly  upheld  in  this  state, 
whether  they  have  assumed  the  form  of  conditional  sales,  as 
in  this  instance,  or  that  of  a  lease  with  the  right  to  purchase; 
and  it  is  well  settled  under  our  decisions  that  bona  jide  pur- 
chasers from  the  person  who  has  possession  of  property  under 
such  a  contract  obtain  no  title  to  it  as  against  the  original  ven- 
dor. This  is  upon  the  theory  that  the  purchaser  under  the 
contract  can  convey  no  better  right  or  title  than  he  himself 
has.  The  vendor  under  such  a  contract  remains  the  owner, 
and  does  not  become  a  mere  lienor,  and  his  right  to  the  pos- 
session after  default,  or  upon  the  exercise  of  his  option,  is 
absolute.  The  case  of  HeiribocMe  v.  Zughaum,  5  Mont.  344, 
5  Pac.  897,  is  determinative  of  the  question  here  involved. 
It  is  there  held,  in  substance,  that  a  sale  of  chattels  on  condi- 
tion that  the  title  shall  not  pass  until  payment  of  the  purchase 
price,  though  possession  be  delivered,  confers  no  title  on  the 
vendee,  or  a  bona  Jide  purchaser  from  him,  until  the  precedent 
condition  be  fully  performed.  The  decision  of  this  case  was 
made  after  an  examination  of  the  decided  cases,  and  by  sub- 
sequent approval  the  rule  therein  stated  has  become  the  rule 
of  decision  in  this  Court.  (Silver  Bow  Mining  cfe  MUlingCo. 
V.  Lovyryy  6  Mont.  288,  12  Pac.  652;  MUesY.  Edsall,  7  Mont 
186,  14  Pac.  701;  Ooodkind  v.  Gilliam,  19  Mont.  885,  48 
Pac.  54:8;  Sanford  v.  Gates,  Toionsend  cfe  Co.  et  al.,  21  Mont. 
277,  53  Pac.  749.) 

It  is  argued  by  the  defendant  that,  notwithstanding  the  rule 
laid  down  by  these  cases,  the  contract  in  question  is  void  as  to 
the  defendant,  because  it  was  never  acknowledged  and  recorded 
with  an  affidavit  of  all  the  parties  attached,  as  required  by  the 
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provisions  of  Article  III  of  Chapter  II  of  Title  XIV  of  the 
Civil  Code,  pertaining  to  mortgages  of  personal  property. 
Sections  3861-3865  of  that  Code  prescribe  the  requirements 
necessary  to  be  observed  in  executing  a  mortgage,  and  Section 
3861  provides  that  the  omission  of  these  requirements  renders 
the  contract  void  as  to  the  creditors  of  the  mortgagor  and 
subsequent  purchasers  and  incumbrancers  of  the  property  in 
good  faith  for  value.  Section  3871  also  further  provides: 
"The  provisions  of  the  foregoing  sections  of  this  article  shall 
extend  to  all  such  bills  of  sale,  deeds  of  trust,  and  other  con- 
veyances of  goods,  chattels,  or  personal  property,  as  shall 
have  the  eflfect  of  a  mortgage  or  lien  upon  such  property." 
A  mortgage,  under  our  Code,  is  a  mere  lien  (Civil  Code,  Sec. 
3815),  and  a  lien  is  defined  as  <<a  charge  imposed  in  some  mode 
other  than  by  a  transfer  in  trust  upon  specific  property,  by 
which  it  is  made  security  for  the  performance  of  an  act" 
(Civil  Code,  Sec.  3730).  Examining  Section  3871  with  this 
definition  in  mind,  we  see  at  once  that  it  has  no  reference  to 
conditional  sales  like  the  one  in  question.  Such  contracts  do 
not  have  the  effect  of  a  mortgage,  nor  is  the  situation  of  the 
parties  with  reference  to  the  subject  of  the  contract  the  same 
in  case  of  the  former  as  in  case  of  the  latter.  In  case  of  a 
conditional  sale  the  absolute  ownership  remains  in  the  vendor, 
while  the  vendee  holds  possession  as  a  bailee  or  lessee,  as  the 
case  may  be,  determinable  by  the  vendor  upon  default  or  abuse 
of  the  property  by  the  vendee  before  that  contingency  Occurs. 
Under  a  mortgage  contract  such  as  is  contemplated  by  the 
provisions  of  the  statute  referred  to,  a  specific  charge  is  fixed 
upon  the  property  in  favor  of  the  mortgagee  as  security  for 
the  performance  of  the  other  stipulations  of  the  contract  by 
the  mortgagor,  he  retaining  both  the  title  and  possession  until 
default.  In  the  former  case  the  rights  of  the  vendee  to  the 
possession  of  the  property  are  terminated  by  a  resumption  of 
possession  by  the  vendor.  Under  the  mortgage  contract, 
though  the  mortgagee  may  take  possession,  the  rights  of  the 
mortgagor  can  be  terminated  only  by  foreclosure,  or  by  stipu- 
lation of  the  parties.     In  each  case  it  is  a  matter  of  intention 
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of  the  parties,  and  this  Court,  in  laying  down  the  rule  of  de- 
cision in  the  cases  cited,  has  been  guided  .by  this  intention  as 
expressed  by  the  parties,  notwithstanding  the  provisions  of 
Section  3871,  which  was  among  our  statutes  at  the  times  these 
various  decisions  were  rendered.  (Revised  Statutes  1879, 
Fifth  Division,  Sec.  905;  Compiled  Statutes  1887,  Fifth  Di- 
vision, Sec.  1549.)  The  contract  under  consideration  is  not, 
in  effect,  a  mortgage,  nor  is  it  void  as  to  innocent  third  pai*- 
ties;  and  it  was  error  in  the  trial  court  to  so  hold. 

2.  Defendant  argues  that,  though  the  trial  court  erred 
in  sustaining  the  motion  on  the  grounds  just  noticed,  itsactioa 
can  still  be  justified  upon  the  third  ground  stated,  and  insists 
that  the  contract  is  void  because  it  is  in  conflict  with  Section 
2243  of  the  Civil  Code,  which  provides:  * 'Every  contract  by 
which  the  amount  of  damage 'to  be  paid,  or  other  compensa- 
tion to  be  made,  for  a  breach  of  an  obligation,  is  determined 
in  anticipation  thereof,  is  to  that  extent  void,  except  as  ex- 
pressly provided  in  the  next  section."  Whether  the  stipula- 
tion mentioned  comes  within  this  provision  or  not  is  a  ques- 
tion not  necessary  to  be  decided  in  this  case.  In  any  event, 
the 'denunciation  is  directed  at  the  particular  agreement  des- 
ignated by  the  statute,  and  leaves  the  contract  otherwise  intact, 
to  be  enforced  according  to  the  intention  of  the  parties,  just 
the  same  as  if  this  clause  had  been  omitted.  If,  however,  it 
be  conceded  that  the  contract  is  wholly  void,  this  would  not 
aid  th#  defendant.  The  plaintiff's  title  does  not  depend  upon 
the  contract.  It  had  full  title  when  the  contract  was  made. 
The  title  could  not  pass  to  Pittman  under  a  void  contract. 
Therefore  Pittman  acquired  no  title,  and  could  confer  none 
upon  Fitchett.  The  plaintiff  would  still  be  entitled  to  recover. 
The  statutes  regulating  the  right  of  redemption  have  no  ap- 
plication to  this  case,  because  the  plaintiff  has  never  parted 
with  its  title.  (San ford  v.  Gates,  Towmend  i&  Co. etal.j  aupra.) 
Under  no  view  of  the  question  presented  by  this  ground  of  the 
motion  can  the  action  of  the  district  court  be  sustained. 

3.  Nor  can  its  action  be  sustained  upon  the  last  ground 
stated  in  the  motion.     There  is  nothing   in  the  proof  which 
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tends  to  show  that  the  plaintiff  did  anything  to  deceive  or  mis- 
lead Fitchett  and  Tam,  or  either  of  them,  to  their  injury,  or 
that  either  made  purchase  of  the  buggy  upon  an  inducement, 
real  or  apparent,  held  out  by  any  of  plaintiff's  agents.  True, 
Fitchett  purchased  without  actual  knowledge  of  the  condition 
of  the  title,  but  he  got  no  better  right  than  Pittman  had,  and 
Tam  obtained  no  better  right  than  did  Fitchett.  If  plaintiff 
chose  to  defer  action  against  Fitchett,  and  endeavored  to  in- 
duce Pittman  to  fulfill  his  agreement,  accepting  payments  from 
him,  after  knowledge  of  the  sale  to  Fitchett,  this  was  an  act 
of  grace  on  its  part  to  the  advantage  of  Fitchett,  and  he  stands 
in  no  attitude  to  complain.  (Van  Allen  v.  Francis^  123  Cal. 
474,  56  Pac.  339;  Hegler  v.  Eddy,  53  Cal.  597;  Quinn  v.  Parke 
&  Lacy  Machinery  Co.  5  Wash.  276,  31  Pac.  866.) 

4.  Finally,  defendant  insists  that  the  judgment  and  order 
of  the  district  court  should  be  affirmed  because  the  proof  fails 
to  disclose  a  formal  demand  made  upon  him  before  this  action 
was  begun.  There  is  no  merit  in  this  contention.  The  proof 
shows  that  the  agent  of  plaintiff  demanded  of  Fitchett  in  De- 
cember, 1896,  that  he  either  pay  the  balance  of  the  purchase 
price  or  deliver  up  the  buggy,  and  that  Fitchett  then  stated 
that  he  would  do  neither,  that  the  buggy  was  his,  and  that 
the  only  way  plaintiff  could  get  it  '  'was  at  the  end  of  two  law 
suits. ' '  Under  the  circumstances  this  shows  sufficient  demand. 
After  the  statement  thus  made  by  Fitchett,  any  further  de- 
mand was  entirely  unnecessary.  (Cobbey  on  Replevin  (2d  Ed. ) , 
Sees.  450,  474;  Shinn  on  Replevin,  Sees.  304,  305.) 

The  judgment  and  order  appealed  from  are  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded, 

Mk.  Justice  Word,  being  absent,  takes  no  part  in  this 
decision. 
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KING,  Respondent,  v.  PONY  GOLD  MINING  CO.  et  al., 
Defendants,  ELLING  et  al.,  Appellants. 

(No.  1614.] 

On  Motion  to  Dismiss  Appeals. 

[Submitted  October  4, 190O.    Decided  November  19, 1900.] 

Appeals — Second  Motion  to  Dismiss — Constitutional  Law — 
Special  Legislation  —  Amending  Statutes  —  Surety  Com- 
panies —  Powers  —  Undertaking  on  Appeal  —  Sureties — 
Justification, 

1.  Though  a  second  motion  to  dismiss  an  appeal  on  grounds  existing  at  the  time  of  the 
first  motion  should  ordinarily  not  be  heard,  It  will  be  where  the  first  motion  was 
denied,  with  leave  to  move  anew,  on  grounds  not  stated  In  the  first  motion,  withoat 
restriction  as  to  presentation  of  matters  occurring  after  the  filing  of  the  first  modon. 

2.  Act  March  9, 1898,  which  by  Sections  1,  2  (Code  of  Civil  Procedure,  Sections  1900, 1901), 
authorizes  any  corporation  incorporated  In  the  state  for  guarantying  or  becoming  a 
surety  on  bonds  to  become  a  sole  surety,  without  an  affidavit  showing  qualifications, 
is  not  a  special  law  regulating  the  practice  in  courts  of  justice,  in  violation  of  Const. 
Art.  y.  Sec.  26,  or  a  special  law  granting  to  a  corporation  a  special  or  exclusive  prtv- 
liege,  though  it  Is  not  enjoyed  by  other  corporations,  and  individual  sureties  mutt  be 
at  least  two  in  number,  and  must  accompany  the  bond  with  an  affidavit  of  qualifica- 
tions. 

3.  Const.  Art.  V,  Sec.  25,  providing  that  no  law  shall  be  revised  or  amended,  or  the  pro- 
visions thereof  extended,  **by  reference  to  its  title  only,  but  so  much  thereof  as  if 
revised,  amended  or  extended  shall  be  reenacted  and  published  at  length."  has  no 
application  to  an  act  which  does  not  purport  to  be  an  amendment  to  or  a  revision  of 
a  prior  act,  but  is  an  additional  and  independent  piece  of  legislation,  hnpUedly 
amending,  and  hence  repealing,  so  much  of  the  prior  act  as  is  in  conflict  with  it. 

4.  An  ^'undertaking"  on  appeal  Is  within  Civil  Code  1895.  Sec.  004,  subd.  8,  authorizing 
the  creation  of  corporations  to  execute  or  guaranty  any  "bond"  required  by  law  to  be 
given  in  any  proceeding  in  court. 

5.  Under  the  statutes  of  Montana  an  * 'undertaking"  on  appeal  is  technically  a  **bond" 
within  the  common  law  definition,  save  that  it  need  not  be  under  seal. 

G.  The  fact  that  a  surety  company  is  insolvent  does  not  deprive  it  of  its  power  to  ex- 
ecute an  undertaking  on  appeal,  so  as  to  render  the  appeal  Ineffectual,  in  the  absence 
of  the  action  for  making  up  deficiency  in  its  assets,  required  by  Code  Civil  Proced- 
ure, Sec.  1900,  to  be  taken  by  the  state  auditor  when  its  liabilities  exceed  its  assets, 
pending  payment  of  which  deficiency  said  section  provides  said  company  shall  not 
be  accepted  on  a  bond. 

7.  The  failure  of  a  surety  to  an  undertaking  on  appeal  to  Justify  upon  exceptions  to  his 
sufficiency,  or  even  his  insolvency,  of  itself,  furnishes  no  ground  for  the  dismissal  of 
the  appeal. 

8.  An  approval  by  a  Justice  of  the  Supreme  Court  of  an  undertaking  on  appeal  in  ac- 
cordance with  section  1740  of  the  Code  of  Civil  Procedure,  is  a  determination  tbat 
the  surety  is  financially  good  and  sulfldent. 
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Action  by  Rockwell  King  against  the  Pony  Gold-Mining 
Company  and  others.  Judgment  for  plaintiff.  Defendants 
Henry  Elling  and  another  appeal.  Plaintiff  moves  to  dismiss 
appeals.     Denied. 

Mr.  Robert  B.  Smithy  Mr.  W.  A.  Clark^  and  Messrs. 
CuUen^  Day^  i&  CuUen^  for  Appellants. 

Mr.  T.  J,    Walsh^  and  Mr.  F.  P.  Sterling^  for  Respondent. 

MR.  JUSTICE  PIQOTT  delivered  the  opinion  of  the  court. 

1.  Elling  and  Morris,  who  were  impleaded  as  co-defen- 
dants with  the  Pony  Gold-Mining  Company  and  Hauser,  have 
appealed  from  a  judgment  against  them  and  an  order  denying 
their  motion  for  a  new  trial.  In  July  last  the  respondent 
moved  that  the  appeals  be  dismissed.  Upon  the  denial  of  the 
motion,  leave  was  granted  to  renew  it  upon  grounds  other 
than  those  contained  in  the  first  motion,  and  thereupon  the 
respondent  filed  the  motion  now  before  the  court.  The 
grounds  of  the  present  motion  existed  and  were  known  to  the 
respondent  when  he  filed  the  original  motion  to  dismiss,  and 
no  reason  is  suggested  why  the  matters  now  urged  were 
omitted  from  the  former  motion.  The  general  rule  is  that 
successive  motions  will  not  lie  to  dismiss  an  appeal  where  the 
grounds  of  the  second  motion  existed  at  the  time  the  first 
motion  was  interposed.  It  is  not  pretended  that  this  Court  is 
without  power  to  entertain  appeals  in  the  class  of  cases  to 
which  the  one  at  bar  belongs;  it  is  not  said  that  this  Court  is 
without  appellate  jurisdiction  of  the  subject-matter  of  actions 
of  the  class  within  which  the  one  at  bar  falls;  the  sole  conten- 
tion is  that  this  court  is  without  jurisdiction  of  the  appeals  for 
the  reason  that  the  undertaking  on  appeal  is  void. 

By  failing  to  incorporate  into  the  first  motion  to  dismiss  an 
appeal  all  the  grounds  which  then  existed,  the  respondent 
must,  ordinarily,  be  deemed  to  have  waived  the  grounds  not 
therein  specified.  In  the  present  instance,  ho \% ever,  the 
Court  granted  to  the  respondent  leave  to  move  anew  for  the 
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dismissal  of  the  appeals  upon  grounds  not  stated  in  the  former 
motion,  and  the  motion  now  made  sets  out  only  additional 
groun'ds  assailing  the  undertaking  as  void.  Such  a* practice, 
is,  as  was  held  in  Succession  of  Edwards^  34  La.  Ann.  216, 
and  Stevens  v.  Higginhotham^  6  Utah,  341,  2»S  Pac.  757,  ir- 
regular, may  lead  to  interminable  delay,  and  should  not  be 
permitted.  In  granting  leave  to  the  respondent  to  renew  his 
motion  without  restricting  him  to  the  presentation  of  matters 
occurring  since  the  filing  of  the  first  motion,  the  court  acted 
without  due  consideration,  and  it  may  perhaps  be  said  that 
the  order  was  improvidently  made;  but,  since  leave  was  grant- 
ed, and  the  new  motion  filed  in  pursuance  thereof,  we  feel  in- 
disposed to  strike  it  from  the  files.  We  proceed,  therefore, 
to  consider  the  several  grounds  of  the  new  motion. 

2.  To  effectuate  the  appeals,  an  undertaking  in  the  sum  of 
$300  was  filed.  The  Union  Bank  &  Trust  Company  was  the 
sole  surety,  and  the  undertaking  is  not  accompanied  by  any 
affidavit  of  financial  responsibility.  The  Union  Bank  &  Trust 
Company  was  and  is  a  domestic  corporation  organized  and 
doing  business  under  and  by  virtue  of  the  provisions  of  Chap- 
ter I,  entitled  ''Trust  Deposit  and  Security  Corporations, "  of 
Title  III  of  Part  IV  of  Division  I  of  the  Civil  Code  of  1895, 
being  sections  590  to  611  of  that  Code.  Subdivision  3  of 
Section  604  provides,  among  other  things,  that  corporations 
may  be  created  under  Chapter  I  for  the  purpose  of  executing 
or  guarantying  **any  bond  or  bonds  required  by  law  to  be 
given  in  any  proceedings-  in  law  or  equity  in  any  of  the  courts 
of  this  state  or  other  state,  or  of  the  United  States, ' '  and  Sub- 
division 10  provides  that  such  corporations  may  be  created 
for  the  purpose  of  becoming  ''indorser  and  surety  *  '*  * 
for  a  compensation  upon  such  terms  and  conditions  as  shall  be 
agreed  upon  by  the  trustees  of  such  corporation. ' '  The  amount 
of  the  capital  stock  actually  subscribed  by  such  a  corporation 
shall  not  be  less  than  $100,000.  (Section  605.)  If  its  di- 
rectors shall  knowingly  declare  and  pay  dividends  when  the 
corporation  is  insolvent,  or  pay  any  dividends  which  would 
render  it  insolvent,  *'they  shall  be  jointly  and  severally  liable 
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for  all  debts  of  the  corporation  then  existing  and  for  all  that 
shall  thereafter  be  contracted  while  they  shall  respectively 
continue  in  office."  (Section  606.)  Correct  accounts  of  the 
transactions  of  the  corporation  shall  be  kept  by  the  directors, 
and  they  must  have  full  statements  of  the  condition  of  affairs 
made  out  and  exhibited  to  the  stockholders  as  often  as  once  in 
each  yearj  at  least  10  days  before  the  day  of  election.  The 
books  and  all  records  of  the  proceedings  of  the  corporation 
shall  at  all  times  during  their  hours  of  business  be-open  for  in- 
spection and  examination  to  all  stockholders,  and  to  the  audi- 
tor of  the  state,  or  tb  such  person  or  persons  as  the  legislative 
assembly  or  the  state  auditor  shall  designate  or  appoint  for 
that  purpose.  (Section  607.)  Section  607  further  provides 
that  every  such  corporation  shall  make  a  report  of  its  condi- 
tion to  the  state  auditor  on  the  first  Monday  of  each  January, 
April,  July,  and  October,  and  at  such  other  times  as  the  audi- 
tor may  call  for  it,  under  the  oath  of  its  president  or  treasurer, 
attested  by  a  majority  of  the  directors,  showing  in  detail  its 
liabilities  and  assets,  and  specifying  its  investments  under 
heads  of  loans  on  mortgages,  loans  on  collateral  security,  bonds 
and  stocks,  deposits  in  bank,  and  cash  on  hand;  and  that  any 
officer  or  clerk  of  the  corporation  willfully  making  a  wrong  or 
false  affidavit  relative  to  the  financial  condition  of  the  corpora- 
tion shall  be  deemed  guilty  of  perjury,  and,  upon  conviction 
thereof,  shall  be  punished  accordingly.  The  sections  referred 
to  are  parts  of  an  act  of  the  Third  Legislative  Assembly  ap- 
proved on  the  8th  day  of  March,  1893.  (Laws  of  1893,  p. 
105. )  The  articles  of  agreement  and  association  set  out  the 
purposes  for  which  the  company  was  formed,  among  which 
are  those  herinbefore  mentioned. 

By  section  1725  of  the  Code  of  Civil  Procedure  it  is  pro- 
vided that  an  undertaking  to  secure  an  appeal  must  be  in  a 
sum  not  less  than  $300,  and  must  be  executed  by  at  least  two 
sureties,  and  by  Sections  1731  and  1899  of  the  same  Code  the 
clerk  with'  whom  the  undertaking  is  filed  must  require  the 
sureties  to  accompany  it  with  an  affidavit  that  they  are  resi- 
dents and  householders  or  freeholders  within  the  state,  and 
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are  each  worth  the  sum  specified  in  the  undertaking  oyer  and 
above  all  their  just  debts  and  liabilities,  exclusive  of  property 
exempt  from  execution.  Sections  1900  and  1901  of  the  Code 
of  Cilril  Procedure,  being  Sections  1  and  2  of  '<An  act  relative 
to  sureties  on  undertakings  and  bonds,  ^'  approved  March  9, 
1893  (Laws  of  1893,  p.  70),  are  as  follows: 

<<Sec.  1900.  In  all  cases  where  an  undertaking  or  bond 
with  any  number  of  sureties  is  authorized  or  required  by  any 
provision  of*  the  Code,  or  any  law  of  this  state,  any  corpora- 
tion with  a  paid  up  capital  of  not  less  than  one  hundred  thousand 
dollars,  incorporated  under  the  laws  of  this  state  for  the  par- 
pose  of  making,  guarantying  or  becoming  a  surety  upon  bonds 
or  undertakings  required  or  authorized  by  law,  may  become 
and  shall  be  accepted  as  security  or  as  sole  and  sufficient  se- 
curity upon  such  undertaking  or  bond,  and  such  corporate 
surety  shall  be  subject  to  all  liabilities  and  entitled  to  all  the 
rights  of  natural  persons  as*  such  sureties;  provided:  that  when- 
ever the  liabilities  of  any  such  corporation  shall  exceed  its 
assets  the  state  auditor  shall  require  the  deficiency  to  be  paid 
up  in  sixty  days,  and  if  it  is  not  so  paid  up  then  he  shall  issue 
a  certificate,  showing  the  extent  of  such  deficiency,  and  he 
shall  publish  the  same  once  a  week  for  three  weeks  in  a  daily 
paper  published  in  the  town  or  city  wherein  the  principal 
office  of  such  corporation  is,  and  until  such  deficiency  is  paid 
up  such  company  shall  not  be  accepted  on  any  bond;  in  esti- 
mating the  condition  of  any  such  company,  the  state  auditor 
shall  allow  as  assets  only  such  as  are  allowed  under  existing 
laws  at  the  time,  and  shall  charge  as  liabilities  in  addition  to 
eighty  per  cent  of  the  capital  stock  all  outstanding  indebted- 
ness of  the  company,  and  the  premium  reserved  equal  to  fifty 
per  centum  of  the  premiums  charged  by  said  company  on  all 
risks  then  in  force. 

<<Sec.  1901.  In  all  cases  where  an  undertaking  or  bond  is 
authorized  or  required  by  any  law  of  this  state,  the  officer  tak- 
ing the  same  must,  except  in  the  case  of  such  corporation  as 
is  mentioned  in  the  next  preceding  section,  require  the  sure- 
ties to  accompany  it  with  an  affidavit  that  they  are  each  re- 
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sponsible  and  householders  or  freeholders  within  the  state  and 
are  each  worth  the  sum  specified  in  the  undertaking  or  bond 
oyer  and  above  all  their  just  debts  and  liabilities,  exclusiye  of 
property  exempt  from  execution.  But  when  the  amount 
specified  in  the  undertaking  or  bond  exceeds  three  thousand 
dollars,  and  there  are  more  than  two  sureties  thereon,  they 
may  state  in  their  affidavits  that  they  are  severally  worth 
amounts  less  than  the  amount  specified  in  the  undertaking  or 
bond,  if  the  whole  amount  be  equivalent  to  that  of  two  suffi- 
cient sureties.  Any  corporation  such  as  is  mentioned  in  the 
next  preceding  section  may  become  one  of  such  sureties.  No 
such  corporation  shall  be  accepted  in  any  case  as  a  surety 
whenever  its  liability  exceeds  its  assets,  as  ascertained  in  the 
manner  provided  in  the  preceding  section." 

The  first  ground  of  the  motion  is  that  Sections  1  and  2  of 
the  Act  of  March  9,  1893,  being  Sections  1900  and  1901, 
quoted,  are  repugnant  to  the  part  of  Section  26  of  Article  V 
of  the  Constitution  of  Montana,  which  ordains  that  <<the  leg- 
islative assembly  shall  not  pass  local  or  special  laws  in  any  of 
the  following  enumerated  cases,  that  is  to  say:  *  *  * 
Regulating  the  practice  in  courts  of  justice."  Although  coun- 
sel for  the  respondent)  in  his  reply  brief,  asserts  that  he  does 
not  urge  the  invalidity  of  the  act  upon  the  ground  that  it  is 
a  special  law  granting  to  a  corporation  a  special  or  exclusive 
privilege  in  contravention  of  the  constitutional  prohibition 
contained  in  Section  26  against  such  a  law,  yet  much  of  his 
argument  has  been  devoted  to  the  maintenance  of  the  position 
that  the  act  in  question  is  unconstitutional,  because  it  confers 
such  special  privilege  upon  certain  corporations,  to  the  exclu- 
sion of  a  similar  privilege  to  other  corporations  and  persons; 
and  it  may  be  observed  that  this  seems  to  be  the  most  im- 
portant objection  made  to  the  validity  of  the  act, — in  short, 
the  position  which  he  assumes  in  the  argument  is  that  the  act 
is  void  because  it  is  a  special  law  regulating  the  practice  in 
courts  of  justice,  and  because  it  is  a  special  law  granting  to 
corporations  falling  within  the  class  to  which  the  Union  Bank 
&  Trust  Company  belongs  special  and  exclusive  privileges. 
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The  Act  of  March  9,  1893,  is  obnoxious  to  neither  of  the 
objections  urged  against  its  constitutionality.  It  is  a  general 
law  regulating,  among  other  things,  certain  matters  of  prac- 
tice in  all  courts  in  the  state;  its  provisions  are  applicable  to, 
and  may  be  taken  advantage  of  by,  all  persons  who  give  bonds 
or  undertakings,  or  in  whose  behalf  bonds  or  undertakings  are 
given  in  actions  or  legal  proceedings,  or  wherever  a  bond  or 
undertaking  with  sureties  is  authorized  or  required  by  any  law 
of  the  state.  Every  corporation  of  the  class  mentioned  in  the 
act  possesses  the  same  privilege  or  right  to  become  the  sole 
surety,  and  this  without  the  affidavit  required  of  natural  per- 
sons. True,  it  operates  upon  a  class  of  corporations,  and  not 
generally  upon  all  corporations  and  persons,  but  a  substantial 
reason  exists  for  the  discrimination.  As  to  the  discrimination 
between  corporations  organized  for  the  purpose  of  becoming 
sureties  and  other  corporations,  it  is  obvious  that  all  corpora- 
tions may  not  be  granted  the  same  privileges  and  powers,  be- 
cause of  the  diverse  purposes  for  which  they  are  created.  The 
fact  that  one  corporation  is  clothed  with  the  power  of  exercis- 
ing certain  privileges  while  the  same  power  is  not  granted  to 
others  furnishes  no  ground  for  objection  that  the  law  is  vio- 
lative of  the  Constitution  in  that  it  is  a  special  statute  grant- 
ing a  special  privilege.  With  respect  to  the  discrimination 
between  a  class  of  corporations  and  natural  persons,  the  objec- 
tion to  the  act,  as  was  said  in  Jn  re  Clark"* s  Estate  (Pa.  Sup., 
not  yet  officially  reported),  46  Atl.  127,  overlooks  the  funda- 
mental distinction  between  corporations  and  natural  persons. 
*'A11  corporate  franchises  are  special  and  exclusive  privileges 
or  immunities,  discriminative  against  individuals.  The  act  of 
incorporation  itself  is  a  discrimination  as  to  privileges,  powers 
and  liabilities  against  the  natural  person.  *  *  *  The  ob- 
jection is  chiefly  based  on  the  assumption  that  the  suretyship 
of  a  corporation  and  that  of  an  individual  are  identical,  and 
that  the  act,  theref  orej  makes  a  discrimination  between  equally 
qualified  sureties  for  the  same  service."  This  is  the  precise 
contention  here  urged.  <  'But  this  assumption  is  not  sustained 
by  the  facts,  and  overlooks  the  material  distinctions  between 
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the  qualities  of  the  security  afforded.  These  distinctions  are 
obvious."  The  Supreme  Court  of  Pennsylvania  then  points 
out  that  the  individual  surety,  however  honest  and  well  quali- 
fied at  the  time  he  became  surety,  is  liable  to  the  contingen- 
cies of  business,  the  change  of  value  in  property,  and  t^te  in- 
exorable chance  of  death,  which  brings  his  estate  into  the 
administration  of  the  law  under  wholly  changed  circumstances, 
and  says  that:  <<On  the  happening  of  any  of  these  contin- 
gencies, the  only  person  in  position  to  keep  close  watch  is  the 
principal,  and  his  interest  is  adverse  to  making  known  any 
doubt  as  to  the  sufficiency  of  his  friend,  or  to  assuming  the 
burdeil  of  finding  a  new  surety;  *  *  *  while  the  surety 
company  must  have  a  capital,  the  amount,  nature  of  invest- 
ment and  management  of  which  are  known  and  within  con- 
stant sight  of  the  court  and  the  parties  interested."  Similar 
reasons  justified  the  legislative  assembly  in  discriminating  by 
the  Act  of  March  9,  1893,  between  the  corporations  therein 
referred  to  and  individual  persons,  permitting  the  corpora- 
tions to  become  sole  sureties  without  affidavit  of  qualification, 
while  individual  sureties  must  be  at  least  two  in  number,  and 
are  required  to  accompany  the  bond  or  undertaking"  with  an 
affidavit  showing  their  qualifications.  These  corporations  are 
at  all  times  subject  to  the  visitorial  powers  of  the  state  audi- 
tor and  the  legislative  assembly,  and  must  make  regular  re- 
ports showing  in  detail  their  liabilities,  their  assets  and  their 
investments.  Severe  penalties  are  denounced  against  the  offi- 
cers and  clerks  who  shall  willfully  make  false  oaths  touching 
the  financial  condition  of  their  corporations.  These  and  other 
reasons  which  are  apparent  suffice  to  show  the  constitutional 
basis  for  the  legislative  discretion.  The  act  is  neither  a  special 
law  regulating  the  practice  in  courts  of  justice  (C^ra?^^  v. 
Tittle^  72  Cal.  12,  12  Pac.  869),  nor  a  special  law  granting  to 
a  corporation  a  special  or  exclusive  privilege  {In  re  Clark^s 
tktatej  supra). 

Some  argument  has  been  expended  upon  the  latter  part  of 
Section  1900,  providing  that  the  state  auditor,  in  estimating 
the  condition  of  a  surety  company,  shall  include  in  the  liabili- 
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ties  ^<the  premium  reserved  equal  to  fifty  per  centum  of  the 
premiums  charged  by  said  company  on  all  risks  then  in  force." 
This  provision  seems  to  have  been  taken  from  the  statutes  of 
New  York  {Farle  v.  JEarle^  49  N.  Y.  Super.  Ct  57),  whence 
California  also  adopted  it.  Inquiry  into  its  meaning  is  not 
necessary  upon  the  present  motion;  had  the  provision  been 
wholly  omitted,  the  act  would  nevertheless  be  valid  as  against 
the  objections  thus  far  urged. 

3.  The  next  objection  to  the  Act  of  March  9,  1893,  is  that 
it  is  an  amendment  of  Section  540  of  the  First  Division  of  the 
Compiled  Statutes  of  1887,  and  no  intimation  of  such  purpose 
is  given  in  the  title,  nor  is  the  section  or  its  contents  referred 
to  in  the  body  of  the  act,  and  that,  therefore,  it  is  violative  of 
Section  25  of  Article  V  of  the  Constitution  of  Montana, 
ordaining  that  no  law  shall  be  revised  or  amended,  or  the  pro- 
visions thereof  extended,  <^by  reference  to  its  title  only,  but 
so  much  thereof  as  is  revised,  amended  or  extended  shall  be 
re-enacted  and  published  at  length. '.'  .  At  the  time  the  act  was 
passed  Section  540  of  the  First  Division  of  the  Compiled 
Statutes  of  1887  was  in  force.  Its  provisions  were  substan- 
tially carried  into  the  Code  of  1895,  where  they  appear  as 
Section  1899,  cited  supra.  The  act  of  1893  was,  by  Section 
5186  of  the  Political  Code, — being  an  act  approved  March  13, 
1895, — declared  to  be  in  force.  It  is  unnecessary  to  inquire 
whether,  under  Sections  5181  to  5185,  inclusive,  of  the  Po- 
litical Code,  the  Act  of  1893  was  re-enacted,— suffice  it  to  say 
that  the  constitutional  inhibition  against  revision  or  amend- 
ment of  a  law  by  reference  to  its  title  only  has  no  application 
to  amendments  by  implication.  The  Act  of  1893  does  not 
purport  to  be  an  amendment  to  or  a  revision  of  Section  540, 
supra]  it  is  an  additional  and  independent  piece  of  legislation, 
which  impliedly  amended,  and  hence  repealed,  so  much  of  Sec- 
tion 540  as  is  in  conflict  with  it,  leaving  Section  540  otherwise 
operative.  The  object  sought  to  be  attained  by  the  prohibi- 
tion of  the  Constitution  against  amendments  by  reference  to 
the  title  only  of  the  act  to  be  amended  was  to  remedy  a  well- 
known  evil.     Many  statutes  were  amended  by  merely  striking 
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out  or  adding  words  or  phrases,  the  amendatory  statute  giving 
no  intimation  of  the  language  of  the  statute  so  amended.  To 
obviate  the  confusion  and  uncertainty  consequent  upon  that 
mode  of  amendment,  Section  25  of  Article  V  of  the  Constitu- 
tion requires  that  the  statute  as  amended  shall  be  re-enacted 
and  published  at  length,  neither  the  letter  nor  the  spirit  of 
which  is  applicable  to  the  act  of  1893. 

4.  The  respondent  contends  that  neither  the  statutes  nor 
the  articles  of  association  of  the  Union  Bank  &  Trust  Com- 
pany authorize  it  to  become  a  surety  on  an  undertaking  on 
appeal;  and,  if  this  contention  be  sustained,  the  appeals  must 
be  dismissed  for  want  of  jurisdiction.  It  is  conceded  that  a 
statute  granting  powers,  privileges  or  franchises  to  a  priviCte 
corporation  must,  if  ambiguous  or  uncertain  in  its  terms,  be 
'  construed  as  against  the  grantee  and  in  favor  of  the  general  pub- 
lic; but,  m  our  opinion,  the  grant  to  the  Union  Bank  &  Trust 
Company  is  not  ambiguous  nor  uncertain  with  reference  to  the 
power  to  execute  undertakings  on  appeal.  Section  1900, 
supray  provides  that  companies  incorporated  under  the  laws  o 
Montana  for  the  purpose  of  becoming  sureties  upon  bonds  or 
undertakings  required  or  authorized  by  law  may  become  and 
shall  be  accepted  as  security,  or  as  sole  and  sufficient  security, 
upon  such  undertakings  or  bonds,  and  shall  thereupon  be  sub- 
ject to  all  liabilities  and  entitled  to  all  the  rights  of  natural 
persons  as  such  sureties.  By  Subdivision  3  of  Section  604 
of  Chapter  I,  supra^  under  which  chapter  the  corporation  was 
organized,  power  is  given  to  execute  any  bond  or  bonds  re- 
quired by  law  to  be  given  in  any  proceeding  in  law  or  equity 
in  any  of  the  courts  of  this  state,  or  other  state,  or  of  the 
United  States;  and  the  articles  of  association  declare  this  to  be 
one  of  the  purposes  for  which  the  company  was  organized. 
By  Subdivision  10  the  power  to  become  surety  for  a  compen- 
sation is  granted,  and  the  articles  of  association  declare  this 
also  to  be  one  of  the  purposes.  We  deem  it  unnecessary  to 
decide  whether  the  Union  Bank  &  Trust  Company  has  author- 
ity, under  the  terms  of  Subdivision  10,  to  execute  an  under- 
taking on  appeal,  for  we  believe  that  power  is  granted  by 
Subdivision  3. 
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There  is,  it  is  true,  a  distinction  in  some  respects  betweea 
a  statutory  bond  and  a  statutory  undertaking,  as  was  decided 
in  Pierse  v.  Miles^  5  Mont.  549,  6  Pac.  347,  and  in  Ney  v.  Orr, 
2  Mont.  559,  consisting  chiefly  in  the  requirement  that  the 
principal  must  be  a  party  to  the  former,  while  the  person  in 
whose  behalf  the  latter  is  executed  need  not  be  a  party  to  it. 
An  undertaking  need  not  be  signed  by  the  person  in  whose 
behalf  it  is  executed,  or  by  the  person  for  whose  act  or  default 
the  sureties  promise  to  be  answerable.  There  may  possibly 
be  some  undertakings  which  the  Union  Bank  &  Trust  Com- 
pany has  no  power  to  execute  under  the  grant  contained  in 
Subdivision  3  of  Section  604,  aupra^  but  an  undertaking  to 
effectuate  an  appeal  is  not  one  of  them.  The  undertaking  was 
given  in  behalf  of  the  appellants,  upon  whom  the  law  imposes 
the  obligation  of  doing  that  which  the  sureties  promise  in  the 
undertaking  that  the  appellants  shall  do;  and  they  are  liable 
for  a  breach  of  the  obligation  thus  imposed  by  law  to  the  same 
extent  as  if  they  had  been  named  in  and  had  executed  the 
undertaking.  An  undertaking  to  secure  an  appeal  to  the  su- 
preme court  is  technically  a  bond  within  the  common-law 
definition,  save  that  it  is  not  under  seal;  there  is  however,  no 
difference  in  this  state  between  sealed  and  unsealed  private 
writings.  It  is  not  necessary  at  the  common  law  that  an 
instrument,  to  be  a  bond,  must  be  executed  by  the  person  for 
whose  default  the  obligors  bind  themselves  to  respond  in  dam- 
ages, when  he  is  not  named  as  a  party;  nor  is  it  essential  that 
there  be  both  principal  and  sureties.  Under  our  statutes  an 
undertaking  on  appeal  is  a  species  of  bond,  and  the  two  words 
are  by  judges,  text  writers,  lawyers,  and  laymen  comflionly 
used  interchangeably.  The  legislative  assembly,  in  providing 
that  corporations  of  the  class  to  which  the  Union  Bank  &  Trust 
Company  belongs  may  execute  any  bond  or  bonds  required  by 
law  to  be  given  in  any  proceedings  in  any  court,  intended  not 
only  to  confer  the  power  to  execute  bonds  made  by  both  prin- 
cipals and  sureties,  but  also  to  clothe  such  corporations  with 
power  to  execute  that  species  of  bonds  which  the  statutes  desig- 
nate as  *  ^undertakings. "     No  reason  has  been  suggested,  nor 
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do  we  think  any  reason  exists,  why  the  power  should  be  given 
in  the  one  case  and  withheld  in  the  other,  and  certainly  there 
is  nothing  in  the  statute  indicating  the  design  to  withhold 
authority  to  execute  undertakings  which  are  included  within 
the  definition  of  the  generic  word  '*bonds."  The  statutory 
undertaking  is,  as  we  have  said,  a  species  of  statutory  bond, — 
an  undertaking,  but  none  the  less  a  bond.  The  two  terms  are 
used  in  the  statutes  to  describe  succinctly  and  conveniently 
the  different  forms  of  the  same  instrument,  '*bond"  to  des- 
cribe the  one,  and  '^undertaking"  to  describe  the  other  kind 
of  bond.  In  Hurd  v.  Hannibal  cfe  St,  Joneph  Railroad  Co, , 
67  How.  Prac.  516,  the  guaranty  of  the  Fidelity  &  Casualty 
Company  of  New  York  was  accepted  as  bail  upon  an  under- 
taking given  on  an  appeal  from  the  supreme  court  to  the 
court  of  appeals.  The  guaranty  was  accepted  under  the  au- 
thority of  a  statute  providing  that  a  judge  might  accept  a 
bond  or  undertaking  whenever  its  conditions  were  guarantied 
by  a  company  duly  authorized  to  do  business  in  New  York, 
and  guaranty  the  fidelity  of  persons  holding  positions  of  pub- 
lic or  private  trust,  and  which  vested  such  corporation  with 
full  power  to  guaranty  such  bonds  or  undertakings.  The  act 
was  objected  to  because  its  title  was  not  broad  enough  to  jus- 
tify its  enactment,  the  title  being  <<An  act  to  facilitate  the 
giving  of  bonds  required  by  law."  The  contention  was  that 
the  title  of  the  act  made  no  specific  reference  to  undertakings. 
Summary  disposition  of  the  objection  was  made,  the  court 
saying:  **But,  as  'bonds'  and  'undertakings'  are  to  a  very 
great  extent  understood  to  be  convertible  terms,  the  title  of 
the  act  was  not  materially  deficient."  In  employing  the  ex- 
pression "bonds  or  undertakings"  in  Section  1900,  stipi^a^ 
the  probable  intent  was  to  remove  any  doubt  that  might  pos- 
sibly arise  had  the  word  "bonds"  only  been  used. 

Section  4660  of  the  Civil  Code  and  Section  3462  of  the  Code 
of  Civil  Procedure,  which  provide  that  "words  and  phrases 
are  construed  according  to  the  context  and  the  approved  usage 
of  the  language;  but  technical  words  and  phrases,  and  such 
others  as  may  have  acquired  a  peculiar  and  appropriate  mean- 
voL.  xxiv-ai 
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ing  in  law,  *  *  *  are  to  be  construed  according  to  such 
peculiar  and  appropriate  meaning,"  but  declare  the  common- 
law  canon  of  construction,  and  do  not  require  that  the  species 
of  bond  called  an  undertaking  must  be  held  to  be  not  a  bond 
within  the  meaning  of  Subdivision  3,  of  Section  604,  supra. 
"Undertaking"  on  appeal,  as  contradistinguished  from  "bond" 
on  appeal,  is  not  such  a  technical  word,  nor  has  it,  as  so  dis- 
tinguished, such  a  peculiar  and  appropriate  meaning  in  law  as 
to  demand  a  construction  by  which  the  use  of  the  word  '  'bonds' ' 
in  Subdivision  3  excludes  "undertakings." 

5.  The  final  attack  upon  the  undertaking  is  that  the  lia- 
bilities of  the  Union  Bank  &  Trust  Company  exceed  the  assets, 
by  reason  of  which  it  had  no  power  or  right  to  become  a  surety. 
Such  a  condition  is  not  shown  by  the  evidence  which  we  are 
asked  to  consider.  Again:  at  the  time  the  undertaking  was 
given  the  Union  Bank  &  Trust  Company  was  a  competent  and 
qualified  surety.  In  the  absence  of  the  action  required  by 
Section  1900,  aupra^  to  be  taken  by  the  state  auditor  when 
the  liabilities  of  the  corporation  shall  exceed  its  assets,  the 
fact  that  it  may  have  been  insolvent  could  not  deprive  it  of 
the  power  to  execute  the  undertaking  on  appeal.  The  failure 
of  a  surety  to  justify  upon  exceptions  to  his  sufficiency,  or 
even  his  insolvency,  of  itself  furnishes  no  ground  for  the  dis- 
missal of  the  appeal.  Section  1732  of  the  Code  of  Civil  Pro- 
cedure provides,  in  effect,  that,  unless  the  sureties  justify 
when  excepted  to,  execution  of  the  judgment  or  order  appealed 
from  is  no  longer  stayed;  but  this  provision  does  not  render 
the  appeal  ineffectual  because  of  the  failure  to  justify,  but 
only  destroys  the  effect  of  the  undertaking  in  so  far  as  it  may 
operate  as  a  supersedas, — the  appeal  remains  though  execution 
is  no  longer  stayed.  The  question  whether  the  corporation 
may  be  required  to  justify  when  its  sufficiency  as  surety  upon 
an  undertaking  to  stay  execution  pending  appeal  is  challenged 
does  not  arise  in  this  case,  and  is  reserved. 

Another  answer  to  the  last  reason  urged  in  support  of  the 
motion  is  that  a  new  undertaking  on  appeal  in  the  same  form 
as  the  original,  except  an  immaterial  variation  in  verbiage, 
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executed  by  the  same  corporation  as  sole  surety,  has  been  ap- 
proved by  the  Chief  Justice  of  this  Court  and  filed  before  the 
hearing  of  the  motion  to  dismiss  the  appeal,  all  in  accordance 
with  the  provisions  of  Section  1740  of  the  Code  of  Civil  Pro- 
cedure. The  approval  by  the  justice  was  a  determination  that 
the  surety  is  financially  good  and  sufficient.  [Stevenson  v. 
Steiniergy  32  Cal.  374.) 
The  motion  is  denied.  Denied. 

Mb.  Justice  Word,  being  absent,   takes  no  part  in   this 
decision.   . 


CHARLES    SCHATZLEIN   PAINT   CO.,    Appellant,    v, 

GODIN  ET  AL. ,  Respondents.  ^  *89 


24  4h;i; 

27    518, 


[No.  1254.J 
[Submitted  October  31, 1900.   Decided  November  26, 1900.] 

Appeals — Rvlesofthe  Supreme  Court — Briefs — Specification 
of  Errors, 

1.  Where  appellant's  brief  does  not  comply  with  Supreme  Court  Rule  10,  Subdivision  8, 
providing  that  the  brief  must  contain  a  speciflcation  of  the  errors  relied  on,  set  out 
separately  and  particularly,  and  properly  numbered,  the  Judgment  of  the  lower  court 
will  not  be  reviewed. 

2.  A  substantial  compliance  with  the  rules  of  the  Supreme  Court,  touching  appellants' 
briefs  is  a  condition  precedent  to  a  determination  of  an  appeal  upon  the  merits. 

Appeal  from  District  Courts  Silver  Boxc  County;  Williain 
Clancy^  Judge. 

Action  by  the  Charles  Schatzlein  Paint  Company  against 
Henry  Godin  and  others.  From  a  judgment  of  nonsuit  and 
an  order  overruling  its  motion  for  a  new  trial,  plaintiff  appeals. 
AflSrmed. 

Mr.   W.  E.  Carroll,  for  Appellant. 
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Mr.  J.  Z.   Wines^  for  Respondents. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  Court. 

Action  to  foreclose  a  mechanic's  Hen.  The  trial  was  by  the 
court  without  a  jury,  and  resulted  in  a  judgment  of  nonsuit. 
Plaintiff  has  appealed  from  the  judgment,  and  an  order  over- 
ruling its  motion  for  a  new  trial. 

The  appeal  cannot  be  considered,  for  the  reason  that  appel- 
lant's brief  does  not  meet  the  requirements  of  Subdivision  3, 
of  Rule  X  of  this  Court  (22  Mont,  xxxiv.,  67  Pac.  vii.)  in 
that  it  contains  no  specification  of  errors  relied  upon,  set  out 
<*separately  and  particularly,"  and  properly  numbered.  In- 
deed, counsel  for  appellant  has  made  no  attempt  whatever  to 
comply  with  the  rule,  but  has  left  it  to  this  Court  to  gather 
from  a  somewhat  extended  argument  the  questions  which  he 
desires  to  have  considered.  This  task  we  must  decline  to 
undertake.  The  requirements  of  the  rule  are  clear  and  ex- 
plicit, and  have  been  so  often  called  to  the  attention  of  coun- 
sel during  the  past  few  months  that  it  should  not  be  necessary 
for  us  to  state  again  that  a  substantial  compliance  with  this, 
as  well  as  the  other  rules  of  this  Court,  is  a  condition  prece- 
dent to  a  determination  of  an  appeal  upon  the  merits.  (^Bahcock 
V.  Caldwell^  22  Mont.  460,  56  Pac.  1081,  and  cases  cited; 
Missoida  Mercantile  Co,  v.  O'  Donnelly  24  Mont.  65,  60  Pac. 
594;  Cole  et  aL  v.  Ryan,  24  Mont.  122,  60  Pac.  991.) 


Let  the  judgment  and  order  be  aj£rmed. 


Afvrmed. 


Mr.  Justice  Word,  being  absent,  takes  no  part  in  this  de- 
cision. 
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PAEEOT  SILVER  &  COFFEE  CO.,  Respondent,  v, 
HEINZE  ET  AL. ,  Appellants. 

[No.  1669.] 
[Submitted  October  4, 190O.    Decided  Noyember  26, 1900.] 

Mines  and  Mining — Suit  to  Estahlish  Title — Injunction  Pen- 
ilente  Lite — Judicial  Discretion — Appeal — Review, 

1.  On  a  hearing  to  show  cause  why  defendants  should  not  be  enjoined  pendente  lite 
from  working  a  certain  vein  of  ore,  there  was  substantial  evidence  to  show  that  the 
yein  belonged  to  plaintiff's  claim,  though  the  statements  of  witnesses  both  as  to 
matters  of  fact  gained  from  actual  observation  of  the  workings  of  the  claims  and 
in  matters  of  expert  opinion  based  on  these  facts  were  in  conflict.  Held,  that  it  was 
not  an  abuse  of  discretion  to  grant  the  m J  unction. 

2.  Where  errors  are  assigned  in  appellant's  brief  touching  the  admissibility  of  certain 
evidence,  the  failure  of  counsel  to  point  out  In  tlie  argument  wherein  the  rulings  of 
the  trial  court  upon  said  evidence  resulted  in  any  prejudice  to  appellant  will  relieve 
the  appellate  court  from  the  necessity  of  examining  such  errors. 

Appeal  from  District  Courts  Silver  Bow  County  \  Henry  C. 
Smithy  Judge. 

Application  for  injunction  by  the  Farrot  Silver  &  Copper 
Company, '  a  corporation,   against  A.  F.  Heinze  and  others. 
From    an     order   granting  the    same,    defendants    appeal. 
Affirmed. 

Messrs,  McIIatton  c&  Cotter,  for  Appellants. 

M7\  William  Scallon,  Mr,  J,  K.  Mac  Donald,  and  Mr,  T,  J. 
Walsh,  for  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  Court. 

This  is  an  appeal  from  an  order  granting  an  injunction  ^^/i- 
denie  lite.  The  plaintiff  is  the  owner  of  the  Little  Mina  lode 
claim,  situate  in  the  county  of  Silver  Bow.  This  claim  lies  in 
a  northwesterly  and  southeasterly  direction.  Immediately 
south  of  the  easterly  half  of  the  claim   lies  the  Nipper  lode 
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claim,  which  at  the  time  this  action  was  begun,  was  occupied 
and  worked  by  defendant  A.  P.  Heinze  as  lessee  of  defendant 
F.  A  Heinze,  the  owner.  This  latter  claim  lies  nearly  due 
east  and  west.  As  ground  for  the  injunction  plaintiff  alleges 
that  within  the  boundaries  of  the  Little  Mina  claim  are  two 
veins,  the  apex  of  one  of  which,  known  as  the  ''discovery 
vein,"  extends  throughout  the  entire  length  of  the  claim, 
while  that  of  the  other,  or  more  southerly  one,  extends  from 
the  westerly  end  line  of  the  claim  approximately  parallel  with 
the  south  side  line  thereof  to  a  point  205  feet  west  of  the  east- 
erly end  line  of  the  claim,  where  it  passes  into  the  Nipper 
claim;  that  the  part  of  this  latter  vein  which  is  within  the 
boundaries  of  the  Little  Mina  claim  in  its  downward  course 
dips  to  the  south,  and  so  far  departs  from  the  perpendicular 
as  to  extend  outside  of  the  vertical  plane  of  the  southerly  side 
line,  and  to  enter  the  ground  lying  south  of  the  little  Mina 
claim;  and  that  the  defendants,  by  means  of  underground 
workings,  have  entered  upon  the  portions  of  said  vein  west  of 
the  point  at  which  it  crosses  the  southerly  side  line  of  the 
Little  Mina  claim,  and  through  these  workings  are  engaged  in 
mining,  removing,  and  converting  to  their  own  use  large  quan- 
tities of  ore  which  belong  to  the  plaintiff. 

The  defendants  deny  that  they  are  trespassing  upon  the 
vein,  or  any  part  of  the  vein,  or  any  vein,  which  has  its  apex 
in  the  Little  Mina  claim,  and  allege  that  the  vein  upon  which 
A.  P.  Heinze  is  engaged  in  mining  has  its  apex  in  the  Nipper 
claim. 

At  the  hearing  evidence  was  submitted,  both  oral  and  written 
as  to  the  identity  of  the  vein  in  dispute  with  that  having  its 
apex  within  the  boundaries  of  the  Little  Mina  claim.  The 
district  court  was  of  the  opinion  that  this  evidence  was  sufficient 
to  warrant  the  issuance  of  the  injunction  as  to  A.  P  Heinze, 
his  agents  and  employes.  The  question  submitted  to  us  is 
whether  the  court's  discretionary  power  was  properly  exercised. 

After  a  careful  examination  of  the  record  and  the  briefs  of 
counsel,  we  have  concluded  that  there  was  no  abuse  of  dis- 
cretion.    The  transcript  reveals  a  sharp  conflict  in  the  state- 
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ments.of  the  witnesses,  both  as  to  matters  of  fact  gained  from 
actual  observation  of  the  workings  in  the  properties'  and  in 
matters  of  expert  opinion  based  upon  these  facts.  But,  inas- 
much as  there  was  substantial  evidence  tending  to  establish 
the  identity  of  the  vein  in  the  Nipper  claim  upon  which  the 
defendant  A.  P.  Heinze  was  engaged  in  mining,  with  that 
owned  by  the  plaintiff,  we  think  it  proper  that  the  order 
should  stand  pending  the  final  determination  of  the  controversy. 
(Boyd  V.  Desrozier^  20  Mont.  444,  52  Pac.  63;  Anaconda 
Copper  Mining  Co.  v.  Butte  dk  Boston  Mining  Co.  17  Mont. 
519,  43  Pac.  924;  Heinze  v.  Boston  i&  Montana  Consol.  Copper 
cfe  Silver  Mining  Co.  20  Mont.  628,  62  Pac.  273.) 

Several  errors  are  assigned  in  appellants'  brief  touching  the 
admissibility  of  certain  evidence.  Counsel  fail,  however,  to 
point  out  in  the  argument  wherein  the  rulings  made  by  the 
court  upon  this  evidence  resulted  in  any  prejudice  to  the  ap- 
pellants. Under  the  circumstances  we  do  not  feel  that  it  is 
incumbent  upon  us  to  examine  them. 

Let  the  order  be  affirmed. 

Affirmed. 

Mr.  Justice  Word,  being  absent,  takes  no  part  in  this  decis- 
ion. 


REHBERG,  Respondent  v.  GREISER,  Appellant.  \  U  ^si 
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Where  appelUnt's  brief  does  not  contalD  a  specification  of  tlie  errors  relied  on,  numbered 
and  set  out  separately  and  particularly,  as  provided  by  Sup.  Ct.  Rule  10,  Sec.  8,  Subd. 
"b"  the  Judgment  of  the  lower  court  will  be  affirmed. 
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ON  MOTION  FOR  REHEARING. 

1 .  The  rules  of  the  Supreme  Court  demaDd  that  any  error  intended  to  be  ursed  by  ap- 
pellant must  be  particularly  specified,  and  all  the  errors  specified  must  be  grouped 
together  and  must  constitute  a  diylsion  of  appellant's  brief  separate  and  distinct 
from  the  statement  of  the  case  and  from  the  argument,  and  without  such  proper 
specification  the  appellsnt  Is  in  no  position  to  demand  that  any  supposed  error  be 
considered  by  the  appellate  court. 

2.  The  distinctions  which  the  statutes  draw,  and  the  cases  recognize  between  ^'excep- 
tions" to  verdicts  or  declslonson  the  ground  of  the  Insufllclency  of  the  CTldence  to 
Justify  the  same,  and  to  errors  In  law  occurring  at  the  trial,  pertain  to  the  procedure 
In  the  district  courts  upon  motions  for  new  trials  and  In  no  wise  affect  the  rule  of  tbe 
supreme  court  requiring  the  errors  relied  upon  In  the  latter  court  to  be  specified  In 
appellant's  brief. 

8.  The  fact,  that  failure  to  comply  with  thoTequlrements  of  Its  rules  has  been  occasion- 
ally overlooked  or  disregarded  by  the  supreme  court,  furnishes  no  reason  why  the 
practice  should  be  continued. 

4.  The  supreme  court  has  inherent  power  to  afllrm  or  dismiss  orders  or  Judgments  ap- 
pealed from  when  not  presented  In  substantial  compliance  with  its  rules. 

Appeal  from  District  County  Lewis  and  Clarke  County; 
Henry  C.  Smithy  Judge. 

Action  by  Edward  Rehberg  against  Gus  Greiser.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  defendant's 
motion  for  a  new  trial,  defendant  appeals.     Affirmed 

Messrs.  Shoher  &  Rasch^  for  Appellant. 

Mr.  T.  J.    Wahhy  for  Respondent. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court. 

The  plaintiff  brought  this  action  to  recover  a  judgment 
against  the  defendant  for  damages,  and  for  an  injunction  per- 
petually restraining  him  from  preventing  the  one-half  of  the 
water  flowing  through  a  certain  ditch  from  passing  into  the 
ditch  of  plaintiff.  A  trial  was  had  by  the  court  sitting  with 
a  jury.  From  the  judgment,  and  from  an  order  denying  his 
motion  for  a  new  trial,  the  defendant  has  appealed. 

After  hearing  the  oral  arguments  of  counsel,  we  were  clearly 
of  the  opinion  that  the  judgment  and  order  refusing  a  new 
trial  were  correct,  and  that  they  should  be  affirmed  upon  the 
merits;  but  we  find  upon  examination  of  the  brief  filed  in  be- 
half of  the  appellant  that  it  wholly  fails  to  comply  with  Sub- 
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division  '*b"  of  Section  3  of  Rule  X  of  tlie  Rules  of  this 
Court,  in  that  it  does  not  contain  such  a  specification  of  errors 
as  is  thereby  required.  There  is  no  attempt  to  make  the  brief 
conformable  to  the  subdivision,  which  requires  that  the  appel- 
lant's brief  <<shall  contain,  in  the  order  here  stated:  *  *  * 
(b)  A  specification  of  errors  relied  upon,  which  shall  be  num- 
dered  and  shall  set  out  separately  and  particularly  each  error 
intended  to  be  urged.  *  *  *  "  Under  the  now  settled 
and  uniform  practice  of  this  court,  the  only  disposition  which 
we  can  make  of  the  appeals  is  to  afiSrm  the  judgment  and 
order  without  discussion  of  the  merits;  which  is  accordingly 
done.  ( C/iarles  Schatzlein  Faint  Co,  v.  Godin^  this  day  de- 
cided, ante  p.  483,  62  Pac.  819,  and  the  authorities  therein 
cited.) 

Affinaed 

Mr.  Justice  Word,  being  absent,  takes  no  part  in  this  de- 
cision. ■  • 

ON  MOTION  FOR  REHEARING. 

[Submitted  December  16, 1900.    Decided  December  17, 1900.] 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  Court. 

Since  the  opinion  in  this  case  was  handed  down  the  death 
of  the  appellant  has  been  suggested,  and  the  executrix  of  his 
will  has  been  substituted  as  the  appellant.  The  executrix  ap- 
pears and  moves  for  a  rehearing  upon  the  ground  that  in  the 
opinion  (24  Mont.  62  Pac.  Rep.  820)  we  applied  to  the  brief 
of  the  appellant  a  rule  which  was  not  published  until  long 
after  the  brief  was  deposited  in  the  office  of  the  clerk.  The 
copies  of  the  brief  before  us  bore  no  filing  marks  and  we 
assumed  that  it  had  been  filed  after  the  adoption  of  the  present 
rules.  It  is  true  that  the  rule  quoted  in  the  former  opinion 
differs  somewhat  from  the  rule  in  existence  at  the  time  the 
brief  was  filed.  Section  3  of  Rule  V,  which  went  into  effect 
January  1,  1896,  provides  that  the  brief  shall  contain  ^<in  the 
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order  here  stated:  1.  A  concise  abstract  or  statement  of  the 
case,  presenting  succinctly,  the  questions  involved,  and  the 
manner  in  which  they  are  raised,  which  abstract  shall  refer  to 
the  page  numbers  in  the  transcript  in  such  manner  that  plead- 
ings,  evidence,  orders  and  judgment  may  be  easily  found. 
2.  A  specification  of  errors  relied  upon  which  shall  set  out 
separately  and  particularly  each  error  asserted  and  intended 
to  be  •  urged.  *  "In  the  motion  for  a  rehearing  counsel 
for  the  appellant  say  that  a  reversal  of  the  judgment  and  order 
denying  a  new  trial  was  asked  for  because  of  the  insufficiency 
of  the  evidence  to  sustain  the  findings  of  the  court,  and  be- 
cause the  decision  is  against  law.  The  abstract  or  statement 
of  the  case  contained  in  the  brief  recites  that  the  action  is  for 
a  permanent  injunction  against  the  defendant,  enjoining  him 
from  diverting  waters  of  the  Prickly  Pear  creek,  to  which  the 
plaintiff  and  defendant  claim  to  be  entitled,  from  a  certain 
ditch  tapping  the  creek,  jointly  constructed  and  owned  by  the 
parties.  After  reciting  the  contents  of  the  pleadings,  it  pro- 
ceeds: 

''A  jury  trial  was  had,  and  nineteen  special  findings  were 
returned.  (Tr.  pp.  139-142.)  The  court  reserved  its  de- 
cision on  said  findings,  and  thereafter  set  aside  certain  of  the 
findings  returned  by  the  jury,  substituted  in  their  places  find- 
ings of  its  own,  and  rendered  a  judgment  and  decree  in  favor 
of  plaintiff  and  respondent.  (Tr.  pp.  142-144.)  Thereafter 
defendant  Greiser  moved  for  a  new  trial.  The  motion  was 
by  the  court  overruled.  The  defendant  appeals  from  said 
judgment  and  decree  and  the  order  of  the  court  overruling 
defendant's  motion  for  a  new  trial." 

This  statement  or  abstract  of  the  case,  at  least  in  so  far  as 
the  question  whether  the  evidence  justified  the  finding  is  in- 
volved, does  not  conform  to  the  requirements  of  the  rule.  It 
does  not  appear  from  .the  statement,  or  from  any  reference 
therein  made,  what  the  evidence  was  or  what  it  proved  or 
tended  to  proved.  There  is  not  a  suggestion  with  respect  to 
evidence,  nor  that  any  was  received.  Immediately  following 
the  so-called   <<Statement   of   the   Case"    is    the   argument. 
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Neither  in  its  proper  place  nor  elsewhere  in  the  brief  is  there 
set  out  in  accordance  with  the  command  of  the  rule  a  specifi- 
cation of  errors  relied  upon.  Here  and  there  in  the  argu- 
ment  may  be  gleaned  the  reasons  urged  for  reversal;  but  the 
rule  requires  that  the  errors'  specified  must  be  grouped  to- 
gether and  must  constitute  a  division  of  the  brief  separate  and 
distinct  from  the  abstract  and  from  the  argument.  In  the 
respect  just  mentioned  the  brief  violates  the  rule  as  seriously 
as  did  the  one  condemned  in  Babcock  v.  Caldwell^  22  Mont. 
460.  In  that  case  it  was  said  that  the  specification  of  errors 
required  by  the  rule  is  designed  to  serve  the  purpose  which 
an  assignment  of  errors  accomplished  at  the  common  law;  this 
was  perhaps  not  entirely  accurate.  The  assignment  is  the 
pleading  filed  by  the  plaintiff  in  error  in  the  court  to  which 
the  cause  has  been  transferred  by  the  writ  of  error,  and  is 
jurisdictional;  its  function  in  the  higher  court  may  be  likened 
to  the  function  of  the  declaration  in  the  lower  court,  and  the 
joinder-in-error,  which  makes  the  issue,  is  akin  to  a  plea  in 
general  denial.  The  assignment  performs  the  further  oflSce 
of  calling  attention  to  the  errors  relied  on.  The  specification 
required  by  the  rule  of  this  Court  may  not  be  indispensable 
to  jurisdiction;  it  is,  however,  essential  for  the  purpose  of 
pointing  out  with  particularity  the  errors  relied  upon  for  re- 
versal, and  hence  it  performs  the  second  office  at  least  of  the 
common  law  assignment.  For  convenience  and  as  an  aid  to 
the  Court  in  the  consideration  and  determination  of  appeals 
the  rule  requires  that  the  errors  relied  upon  shall  be  specified 
and  grouped  together  after  the  statement  of  the  case. 

Counsel  assert  that  the  rule  requires  only  a  specification  of 
the  errors  in  law  relied  upon,  and  does  not  require  a  specifi- 
cation of  the  insufficiency  of  the  evidence  to  justify  a  finding 
or  other  decision  of  the  court,  nor  that  the  decision  is  against 
law.  Their  position  is,  that  when  the  only  points  relied  upon 
for  reversal  are  that  the  evidence  was  insufficient  and  the  de- 
cision was  against  law,  the  rule  does  not  contemplate  a  speci- 
fication  of  errors.  To  support  the  position  they  instance. 
Section  1171  of  the  Code  of  Civil   Procedure,  which  among 
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other  grounds  for  a  new  trial  enumerates  the  following:  (1) 
Insufficiency  of  the  evidence  to  justify  the  verdict  or  other 
decision;  (2)  that  the  decision  is  against  law;  (3)  errors  in 
law  occurring  at  the  trial  and  excepted  to.  They  invoke  also 
Section  1173  of  the  same  Code,  which  provides  that  when  the 
notice  of  motion  for  a  new  trial  * 'designates  as  the  ground  of 
the  motion  the  insufficiency  of  the  evidence  to  justify  the  ver- 
dict or  other  decision,  the  statement  shall  specify  the  particu- 
lars in  which  such  evidence  is  alleged  to  be  insufficient.  When 
the  notice  designates  as  the  ground  of  the  motion  errors  in 
law,  occurring  at  the  trial  and  excepted  to  by  the  moving 
party,  the  statement  shall  specify  the  particular  errors  upon 
which  the  party  will  rely."  They  cite  also  Bardwdl  et  al.  v. 
Anderson  et  al,y  18  Mont.  528,  where  it  was  held  that  speci- 
fications of  error  in  law  in  a  new-trial  statement  are  not  to  be 
confounded  with  specifications  therein  of  the  insufficiency  of 
the  evidence,  and  that  insufficiency  of  the  evidence  to  justify 
a  particular  finding  of  fact  may  not  be  presented  by  means  of 
a  specification  of  errors  in  law.  These  distinctions  which  the 
statutes  draw  and  the  cases  recognize  pertain  to  the  procedure 
in  the  district  courts  upon  motions  for  new  trials  and  in  no- 
wise affect  the  rule  of  the  Supreme  Court  requiring  the  errors 
relied  upon  in  the  latter  court  to  be  specified  in  the  briefs. 
This  Court,  when  exercising  its  appellate  jurisdiction,  is  a 
court  for  the  correction  of  errors  committed  in  or  by  the  court 
or  judge  a  quo.  Whether  a  '^decision  against  law"  includes 
anything  but  a  verdict  or  special  finding  of  a  jury  returned 
contrary  to  the  law  as  declared  in  the  charge  of  the  court,  we 
do  not  pause  to  inquire,  for  the  appellant  uses  the  term  as 
meaning  that  the  findings  do  not  sustain  the  judgment  and 
that  the  judgment  is  therefore  erroneous.  Such  supposed 
error,  to  be  considered  here,  must  be  specified  in  the  brief; 
it  is  plainly  an  error  of  law.  The  denial  of  a  proper  motion 
to  vacate  a  finding,  verdict  or  decision  which  was  not  sup- 
ported by  any  evidence  is  also  manifestly  an  error  of  law. 
What  the  evidence  tends  to  prove  is  a  question  of  law,  and 
hence  a  finding  by  a  court  of  a  fact  which  is  not  supported  by 
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any  evidence  whatever  is  equivalent  to  a  decision  or  .ruling 
that  there  was  some  evidence  tending  to  prove  what  is  found 
when  in  truth  there  was  none,  and  this  also  presents  a  ques- 
tion  of  law  which,  when  the  finding  is  excepted  to,  becomes  a 
proper  subject  for  review  on  writ  of  error  at  the  common  law 
and  on  appeal  under  the  Code  of  Civil  Procedure  of  Montana. 
{The  ^'FrancisWright,''  106  U.  S.  381;  The^'E,  A.  Packer,'' 
140  U.  S.  360;  Alexandre  v.  Machan,  147  U.  S.  72,  13  S.  C. 
Rep.  211;  Bedlow  v.  New  York  Floating  Dry  Dock  Co,,  112 
N.  Y.  263;  FemaZdy.  Bush,  131  Mass.  691;  and  see  Styles 
V.  Tyler,  64  Conn.  432.)  The  three  errors  referred  to  are 
unquestionably  errors  of  law  and  must  be  specified;  and  so 
must  any  other  error  relied  upon.  What  evidence  in  sub- 
stantial conflict  proves — that  is  to  say,  what  inference  of  ulti- 
mate fact  is  to  be  deduced  from  disputed  evidentiary  or  pro- 
bative facts — is  a  question  of  fact  the  final  determination  of 
which  is  confided  to  the  trial  court  or  jury  whose  decision  can- 
not be  overturned  by  this  Court  upon  the  ground  that  the 
evidence  preponderated  against  the  finding  or  verdict;  but  in 
coses  where  the  desision  is  so  clearly  against  the  weight  of  the 
evidence  as  to  require  the  inference  that  it  was  made  under 
the  influence  of  passion,  prejudice,  bias  or  corruption,  this 
Court  will  set  aside  the  decision  as  error  and  remand  the  cause 
for  a  new  trial;  and  whether  such  decision  be  deemed  an  error 
in  law  or  an  erroneous  inference  of  fact  is  immaterial  in  re- 
spect of  the  necessity  for  specifying  the  error  in  the  brief  as 
a  condition  precedent  to  its  consideration  by  this  Court.  Each 
error  asserted  and  intended  to  be  urged  must  be  particularized 
as  the  rule  requires.  If  an  error  in  matter  of  fact  can  be  re- 
viewed by  this  Court,  it  must  be  specified;  if  it  cannot  be 
reviewed  by  this  Court,  then  it  is  not  the  subject  of  a  speci- 
fication. The  rule  demands  that  the  error  intended  to  be 
urged  must  be  particularly  specified,  and  without  the  proper 
specification  the  appellant  is  in  no  position  to  demand  that  any 
supposed  error  be  considered. 

It  is   also   said  by  counsel  that  this  Court  has  hitherto  de- 
cided some  cases  on  the  merits  where  the   briefs  were  in  the 
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condition  of  the  one  filed  by  the  appellant.  If  this  be  trae  it 
certainly  does  not  follow  that  the  Supreme  Court  must  or 
should  abrogate  the  rule  for  the  benefit  of  the  appellant  in  this 
case.  That  a  failure  to  comply  with  the  requirements  of  the 
rule  has  been  occasionally  overlooked  or  disregarded  furnishes 
no  reason  why  the  practice  should  be  continued.  The  appel- 
lant's brief  has  been  on  file  for  more  than  two  years,  and  dur- 
ing that  period  this  Court  has  affirmed  many  judgments  and 
orders  for  the  reason  that  the  briefs  did  not  meet  the  demands 
of  the  rule,  and  an  ample  opportunity  has  been  afforded  him 
to  apply  for  leave  to  file  a  new  brief  or  for  leave  to  amend, — 
indeed,  at  the  time  the  cause  was  argued  and  submitted  the 
defects  were  adverted  to, — but  no  effort  was  made  to  supply 
them. 

We  are  told  that  the  only  penalty  prescribed  by  Rule  V  of 
tne  rules  of  1896  is  that  if  the  brief  does  not  conform  there- 
with it  shall  be  returned  by  the  clerk  without  filing.  Such 
penalty  is  not  the  only  one,  for  inherent  power  to  affirm  or 
dismiss  orders,  and  judgments  appealed  from  when  not  pre- 
sented in  substantial  compliance  with  its  rules,  resides  in  this 
Oourt. 

The  motion  for  a  re-hearing  is  denied. 

Denied, 


:STATE  ex  rel.  KING  et  el..  Plaintiffs,  v.  SECOND 
JUDICIAL  DISTRICT  COURT  et  al.,  Defendants. 

[No.  1696] 
[Submitted  June  21, 1900.   Decided  Noyember  26, 1900.] 

<JertioTari  —  Jurisdiction —  Statutory  Constrtuition — Adequate 
Remedy — Appeal. 

1.  Certiorari  cannot  be  used  for  the  purpose  of  correcting  errors  commuted  In  the  ex- 
ercise of  Jurisdiction. 

.2.  Where  the  court  had  Jurisdiction  of  the  subject-matter  and  of  the  parties,  its  actl^o 
in  refusing  an  injunction  and  dismissing  the  action  cannot  be  reviewed  by  eertiorarU 
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since  the  remedy  can  only  be  emp'oyed  to  determine  whether  a  tribunal  has  ex- 
ceeded its  authority.  ^ 

a.    Under  Code  of  Civil  Procedure,  Section  1941,  U  there  Is  either  an  appeal,  or  a  plain, 
speedy  and  adequate  remedy,  certiorari  does  not  lie. 

Obiter:   Under  Code  of  Ciyil  Procedure,  Sections  1902, 1981,  mandamus  and  prohibition,  . 
respectively,  may  be  granted  when  neither  appeal  nor  other  proceeding  in  the  ordi- 
nary course  of  law  affords  a  plain,  speedy  and  adequate  remedy. 

Certiorari  by  the  state,  on  the  relation  of  Silas  F.  King  and 
others,  to  the  district  court  of  the  Second  judicial  district 
and  the  j  udges  thereof.     W  rit  dismissed. 

Messrs.  McBride  i&  McBride^  and  Mr,  E,  N.  Ilarwood^ 
for  Plaintiffs. 

The  action  of  the  court  was  erroneous  and  in  excess  of  the 
jurisdiction  of  the  court.  (Code  of  Civil  Procedure,  Sections 
680,  686,  690,  691,  1004,  First  Ency.  PI.  &  Pr.  p.  775,  Note 
5;  Wolsworth  v.  Johnson^  41  Cal.  61  and  63;  Calaveras  Co.  v. 
Brockway^  30  Cal.  326;  Collier  v.  Ervin^  3  Mont.  142;  Ana. 
Min.  Co.  V.  B.  i&  B.  M.  Co.  43  Pac.  924-926,  S.  C.  17  Mont. 
619;  Baudry  v.  Fitch,  47  Cal.  186;  Oodey  v.  Godey,  39  Cal. 
137;  National  Bank  v.  Printep,  63  Ga.  570.)  Jurisdiction 
is  the  power  to  hear  and  determine  and  to  render  the  particular 
judgment  in  the  particular  case.  (12th  Enc.  of  Law,  247; 
Windsor  v.  McVeigh,  93  U.  S.  274,  282,  283;  Ex  parte  Lange, 
18  Wall.  163;  Ex  parte  Paige,  49  Mo.  290;  State  ex  parte 
Flynn  v.  District  Court,  60  Pac.  493.) 

Certiorari  is  the  proper  remedy.  (Code  of  Civil  Procedure, 
Sections  1940,  1941.  State  v.  Evans,  13  Mont.  239-245; 
State  exrel.  Ind.  Pub.  Co.  v.  Smith,  68  Pac.  867-868;  State 
ex  rel.  Reins  v.  Judge  of  Carbon  County^  67  tac.  89-91;  State 
ex  rel.  Bartlett,  v.  District  Court,  18  Mont.  481;  State  ex  rel. 
Simpson  Y.  Votau,  18  Mont.  ^2,19',  People  ex  rel.  Field  y.  Turner, 

I  Cal.  166;  M.  dk.  C.  R.  Co.  v.  Brannum,  96  Ala.  461;  S.  C. 

II  So.  Rep.  468.  Ency.  of  PI.  &  Pr.  Vol.  4,  page  9.  Citing 
Court  V.  Marion  Machine  Works,  24  W.  Va.  517;  Beasley  v. 
Beckley,  28  W.  Va.  81.  Code  of  Civ.  Proc.  Part  III,  Title  I, 
page  447;  14  Mont.  527,  48  Pac.  470;  Levy  v.  Superior  Court, 
66  Cal.  293;  State  ex  rel.^  B.  cfe  M.    Co.   v.  Second  Judicial 
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District  Courts  22  Mont.  233-236)  < 'Spelling  on  Extraordi- 
nary Relief"  (Section*  1730)  refers  to  the  Cal.  decisions  in 
Ilavemeyer  v.  Superior  Courts  84  Cal.  327,  24  Pac.  121,  and 
Bruner  v.  Supei^ior  Court,  28  Pac.  341,  as  establishing  a  doc- 
trine that  the  adequacy  of  the  remedy  by  appeal  in  any  given 
case  is  an  open  question.  The  reasoning  in  State  ex  reL.  B. 
cfe  M,  Co.  V.  District  Courts  above  cited,  is  in  line  with  the 
cases  cited  by  relators  on  page  21  of  their  original  brief.  i^State 
V.  Evans^  13  Mont.  239-245;  State  ex  rd.  Reins  v.  Judge  of 
Carbon  County^  57  Pac.  89-91 ;  State  ex  ret.  Bartlett  v.  Dis- 
trict Courts  18  Mont.  481;  State  ex  rel,  Simpson  v.  Votau^ 
18  Mont.  279;  People  ex  rel.  Field  y.  Turner,  1  Cal.  156; 
MAC.R.  Co.  V.  Brannum,  96  Ala.  461,  S.  C.  11  So.  Rep. 
468. 

Mr.   C,  P.  Drennen,   and  Messrs.  McHatton  cfe  Cotter,  for 
Defendants. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  Court. 

By  the  writ  of  cefi'tiorari  the  plaintiffs  seek  the  judgment  of 
this  Court  annulling  orders  of  the  district  court  of  the  county 
of  Silver  Bow  dissolving  a  restraining  order,  dismissing  an 
order  to  show  cause  why  an  injunction  pendente  lite  should 
not  issue,  and  refusing  to  issue  such  injunction,  and  dismissing 
the  action  without  prejudice.  These  orders  were  made  on  the 
14th  day  of  March,  3  900,  in  the  case  of  King  et  al.  against 
Maloney  et  al.  then  pending  in  the  district  court,  andnumbeied 
8,418.  The  complaint  in  the  action  was  filed  on  the  15th  day 
of  February,  1900.  With  the  summons  an  order  temporarily 
restraining  the  defendants  from  committing  certain  alleged 
wrongs  was  issued,  and  also  an  order  to  show  cause  why  an 
injunction  pending  the  suit  should  not  be  granted.  On  the 
19th  day  of  February,  1900,  the  defendants  therein  filed  in 
the  district  court  a  motion  to  set  that  order  aside,  to  vacate 
the  restraining  order,  and  to  enter  an  order  refusing  to  grant 
the  injunction  prayed  for,  upon  the  grounds,  among  others, 
that  there  was  another  action,  numbered  8,059,  pending  in  the 
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same  court,  between  the  same  parties,  with  reference  to  the 
same  subject  matter;  and  that  in  an  action  numbered  8,213 
the  plaintiffs  had  been  adjudged  not  to  be  entitled,  as  against 
the  defendants,  to  an  injunction  with  respect  to  the  subject- 
matter  of  action  No.  8418.  The  defendants  had  been  ordered 
to  show  cause  on  February  21st  why  a  temporary  injunction 
should  not  be  issued  against  them,  and  upon  that  day  the  court 
received  evidence,  both  written  and  oral,  in  support  of  and 
against  the  defendants'  motion,  but  refused  to  hear  evidence 
in  respect  of  the  allegations  contained  in  the  complaint.  On 
the  14th  day  of  March,  1900,  the  court  ordered  that  the  res- 
training order  be  dissolved,  that  the  order  to  show  cause  be 
dismissed,  denied  the  prayer  for  slu  injunction  j>ende7ite  lite, 
and  dismissed  the  action  without  prejudice.  In  making  these 
orders  the  court  declared  that  it  declined  to  entertain  juris- 
diction of  the  action,  the  learned  judge  assigning  as  the  reason 
therefor  that,  under  the  evidence  taken,  the  matters  stated  in 
the  action  should  have  been  presented  in  action  No.  8,059,  or 
in  action  No.  8,213  which  had  been  brought  in  the  other  de- 
partment, presided  over  by  another  judge.  These  are  the  or- 
ders which  the  plaintiffs  ask  to  have  annulled  on  certiorari. 

Counsel  for  the  plaintiffs  contend  that  in  making  the  orders 
the  district  court  exceeded  its  jurisdiction,  and  that  the  remedy 
by  appeal  is  neither  speedy  nor  adequate. 

Under  the  Constitution  and  Statutes  of  Montana,  the  dis- 
trict court  has  jurisdiction  of  the  class  of  actions  to  which  he- 
loni^s  the  one  wherein  the  orders  assailed  were  made, — it  has 
jurisdiction  of  all  actions  of  that  kind.  It  had  jurisdiction  of 
the  action, — that  is  to  say,  it  possessed  the  power  to  hear  and 
determine  (or,  it  should  seem,  to  hear  without  deciding,  or  to 
decide  without  a  hearing)  all  questions  presented  in  the  cause, 
— and  to  make  such  orders  and  render  such  judgments  therein 
as  the  law  authorizes  in  the  class  of  actions  to  which  Kin<r  et 
ai,  against  Maloney  et  al.  belongs;  and  this  power  necessarily 
included  the  power  to  decide  wrongly  as  well  as  rightly,  and 
to  make  an  erroneous  order  or  render  an  erroneous  judgment 
as  well  as  a  correct  one.     It  had  jurisdiction  of  the  suhjecl- 
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matter  of  the  action  and  of  the  parties  thereto.  Now,  the 
writ  of  certiorari  may  be  granted  only  when  there  has  been  an 
excess  of  jurisdiction,  and  the  review  upon  the  writ  cannot 
extend  further  than  to  determine  whether  the  tribunal,  board 
or  officer  exercising  judicial  functions  has  regularly  pursued 
its  ol*  his  authority.  The  review  must  be  confined  to  the  in- 
quiry whether  the  tribunal,  board  or  officer  has  acted  without 
jurisdiction.  Such  is  the  rule  of  the  common  law,  the  decla- 
ration of  the  statute  and  the  doctrine  of  this  Court.  [State 
ex  reL  Baker  v.  Second  Judicial  Dist,  Court^  24  Mont.  330, 
61  Pac.  309;  State  ex  reL  Buck  v.  Board  of  Comers  of  Sa- 
valli  Co.,  21  Mont.  469,  64  Pac.  939;  State  ex  reL  B.  i&  M. 
C.  C,  (&  S.  Min.  Co,  v.  Second  Judicial  Dist,  Cov/rt,  22  Mont. 
241,  h^  Pac.  281;  State  ex  reL  Murphy  y.  Judge  of  Second  Ju- 
dicial  Dial,  Court,  10  Mont.  40l,  26  Pac.  1063;  State  ^rd, 
Beall  V.  Ellis,  15  Mont.  224,  38  Pac.  1079.) 

The  district  court,  in  an  action  pending  before  it  of  which 
it  had  jurisdiction,  dissolved  a  temporary  restraining  order, 
dismissed  an  order  to  show  cause  why  an  injunction  pendente 
lite,  should  not  issue,  refused  to  issue  an  injunction,  and  dis- 
missed the  action  without  prejudice.  Each  order  was  one 
which  the  court  had  authority  to  make,  notwithstanding  it  may 
have  been  erroneous.  It  is  manifest  that  the  determination 
of  the  court  with  reference  to  the  restraining  order,  the  in- 
junction order  and  the  order  to  show  cause  was  within  the 
limits  of  its  jurisdiction;  and  it  is  equally  clear  that  in  mak- 
ing the  order  dismissing  the  action  the  court  did  not  exceed 
its  jurisdiction.  {Buckley  v.  Superior  Court,  96  Cal.  119,  31 
Pac.  8.)  The  question  is  not  whether  the  orders  were  erro- 
neous; the  sole  question  is  whether  the  court  had  jurisdiction 
to  make  them.  Certiorari  cannot  be  used  for  the  purpose  of 
correcting  errors  committed  in  the  exercise  of  jurisdiction. 
Nothing  in  State  ex  rel,  Allen  v.  Napton,  24  Mont.  450,  62 
Pac.  686,  is  in  conflict  with  the  views  here  expressed. 

Holding,  as  we  do,  that  the  court  regularly  pursued  its 
authority  in  making  the  orders  complained  of,  the  question 
whether  there  is  an  appeal,  or  any  plain,  speedy  and  adequate 
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remedy,  does  not  arise.  For  convenience  of  reference,  how- 
ever, we  cite,  without  comment,  the  following  cases  as  bear- 
ing upon  the  appealable  character  of  the  orders  dissolving  the 
temporary  restraining  order  and  dismissing  the  action:  Da/i- 
lerY,  Steele^  1  Mont.  206;  Murphy  v.  King  et  al.^  6  Mont. 
30,  9  Pac.  585;  Holier  Lumber  Co.  v.  Mreman^s  Fund  Inn. 
Co.^  18  Mont.  282,  45  Pac.  207;  Bennett  Bros.  Co.  v.  Cong- 
don  et  ah^  20  Mont.  208,  50  Pac.  556;  and  for  like  reference 
we  have  collated  some  of  the  many  cases  which  hold  that, 
where  there  is  an  appeal  from  the  order  or  judgment,  the  writ 
does  not  lie:  Hayes  v.  First  Judicial  Dist.  Court.,  11  Mont. 
225,  28  Pac.  259;  In  re  Finkeistein,  13  Mont.  425,  34  Pac. 
847;  State  ex  rei.  Nixon  v.  Second  Judicial  Dist.  Courts  14 
Mont  396,  40  Pac.  66;  In  re  Ming,  15  Mont  87,  38  Pac. 
228;  State  ex  reL  Shing  v.  L&nahan,  17  Mont  518,  43  Pac. 
712;  Southern  California  By.  Co.  v.  Superior  Court  of  San 
Diego  Co.,  127  Cal.  417,  59  Pac.  789.  In  State  ex  rel.  John- 
sofh  V.  Case,  14  Mont.  520,  37  Pac.  95,  in  State  ex  rel.  Bart- 
lett  V.  Second  Judicial  Dist.  Court,  18  Mont.  481-486,  46 
Pac.  259,  and  in  State  ex  rel.  Beins  V;  Sixth  Judicial  Dist. 
Court,  22  Mont.  449,  57  Pac.  89,  145,  this  Court  decided  ex- 
pressly in  the  first  two  cases,  and  impliedly  in  the  last  case, 
that  the  writ  may  properly  be  granted  to  annul  acts  in  excess 
of  jurisdiction,  even  where  an  appeal  lies,  if  the  remedy  by 
appeal  be  not  speedy  and  adequate.  These  decisions  seem  to 
contravene  the  law  as  prescribed  by  Section  1941  of  the  Code 
of  Civil  procedure,  by  the  terms  whereof  three  things  are  in- 
dispensable requisites  to  the  granting  of  the  writ:  (1)  Excess 
of  jurisdiction;  (2)  absence  of  the  right  to  appeal  from  the  act, 
order  or  judgment  assailed  as  done  or  made  without  jurisdic- 
tion; (3)  lack  of  a  plain,  speedy  and  adequate  remedy  other 
than  certiorari.  These  must  co-exist.  If  there  is  either  an 
appeal,  or  a  plain,  speedy  and  adequate  remedy,  certiorari 
does  not  lie;  if  the  order  or  judgment  is  not  appealable,  but 
there  is  any  plain,  speedy,  and  adequate  remedy  other  than 
certiorari,  the  writ  does  not  lie;  the  remedy  by  appeal  need 
not    be  speedy  or.  adequate.     In  the  three  cases  last  cited  this 
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court  seems  to  have  understood  the  provision  of  Section  1941 
that  the  writ  '<may  be  granted  *  *  *  when  *  *  * 
there  is  no  appeal,  nor,  in  the  judgment  of  the  court,  any 
plain,  speedy,  and  adequate  remedy,"  as  meaning  that  the 
remedy  by  appeal  must  be  speedy  and  adequate.  But  there 
is  no  such  limitation  or  qualification.  The  misapprehension 
was  doubtless  caused  by  confusing  the  provisions  of  Sections 
1962  and  1981  of  the  Code  of  Civil  Procedure  touching  man- 
damtis  and  prohibition,  respectively,  with  the  provision  of 
Section  1941,  quoted.  These  Sections  prescribe  that  the  writ 
of  mandamus  must,  and  the  writ  of  prohibition  may,  be  issued 
<<in  all  cases  where  there  is  not  a  plain,  speedy  and  adequate 
remedy  in  the  ordinary  course  of  law,"  omitting  specific  ref- 
erence to  appeal;  under  these  sections  the  writs  therein  named 
may  be  granted  when  neither  appeal  nor  other  proceeding  in 
the  ordinary  course  of  law  affords  a  plain,  speedy,  and  adequate 
remedy.  This  is  a  digression;  but  since  the  point  discussed 
was  argued  by  counsel,  we  deem  it  not  improper  to  state  our 
views,  to  the  end  that  Section  1941,  supra,  may  be  correctly 
interpreted,  and  the  erroneous  interpretation  announced  or 
followed  in  the  three  cases  last  cited  disapproved.  This  opinion 
is  not  to  be  understood  as  questioning  the  conclusions  reached 
upon  the  merits  in  these  cases,  nor  in  State  ex  rel.  Kenyan^  v. 
LaurandeaUy  21  Mont.  216,  63  Pac.  636.  The  decisions  are 
overruled  only  in  so  far  as  they  hold  that  the  writ  of  certiorari 
lies  when  there  is  an  appeal,  but  no  plain,  speedy,  and  adequate 
remedy. 

On  the  hearinor  the  defendants  moved  that  the  writ  be 
quashed,  and  the  proceeding  dismissed,  for  the  reason  that 
the  aflSdavit  does  not  state  facts  sufficient  to  warrant  the  grant- 
ing of  the  writ.  The  motion  and  the  cause  were  submitted 
and  taken  under  advisement  at  the  same  time.  The  motion  to 
quash  must  be  sustained,  and  the  proceeding  dismissed,  at  the 
cost  of  the  plaintiffs.     Judgment  will  be  entered  accordingly. 

Disrnissed, 

Mr.  Justice  Word,  being  absent,  takes  no  part  in  this 
decision. 
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OGLE  ET  AL.,  Appellants,  v,  POTTER,  Respondent. 

[No.  1248.] 
[Submitted  October  9. 1900.    Decided  December  3, 1900.] 

JVew  Trial — Notice — Gnywads — Misconduct  of  Referee — Ap- 
peal— Record. 

1.  A  motion  for  a  Dew  trial  is  a  statutory  remedy,  and  can  only  be  involLed  in  the  man- 
ner, within  the  time,  and  upon  the  grounds  proTided  for  in  the  statutes;  and  this  rule 
applies  indifferently  to  law  and  equity  cases. 

2.  Within  10  days  after  the  decision  of  a  referee,  and  after  Judgment  entered  tliereon. 
defendant  filed  notice  of  intention  to  move  for  new  trial,  and  afterwards  prepared 
his  statement  in  support  thereof,  to  which  plaintiffs  submitted  amendments,  which 
defendant  refused  to  adopt.  The  referee  had  meanwhile  absconded  without  filing 
a  transcript  of  the  eyidence,  and  the  stateipent  and  amendments  were  never  sub- 
mitted to  him.  Four  months  after  the  decision  defendant,  on  notice,  flied  a  motion 
for  a  new  trial,  but  the  notice  did  not  state  any  ground  on  which  trial  would  be  aslced 
but  referred  to  an  affldavit  filed  with  the  clerk,  which  stated  that  the  referee  had  ab- 
sconded, and  his  residence  was  unknown,  and  that  counsel  could  not  incorporate  In 
his  statement  the  evidence  on  which  the  finding  was  based,  or  obtain  a  settlement  of 
it.  H(AA,  that  under  Code  of  Civil  Procedure.  Section  1178  i-equiring  tlie  party  mov- 
ing for  anew  trial  to  file  notice  of  intention  designatiug  the  grounds  relied  on  within 
10  days  from  notice  of  the  decision,  the  original  motion  having  been  abandoned,  the 
motion  filed  four  months  after  the  decision  was  too  late. 

8.     The  notice  designating  no  grounds  for  new  trial,  the  motion  was  insufficient. 

4.  The  fact  that  the  referee  had  absconded,  and  failed  to  return  the  transcript  of  the 
evidence,  was  not  ground  for  new  trial,  not  being  enumerated  as  such  in  section  1171 
of  the  Code  of  Civil  Procedure. 

5.  The  wrong  doing  on  the  part  of  a  referee, which  in  no  wise  affects  the  integrity  of  the 
judgment  entered  in  accordance  with  his  report,  is  not  ground  for  a  new  trial  under 
Sec.  774  of  the  Code  of  Civil  Procedure  (providing  that  the  court  may.  in  its  discretion 
and  upon  seasonable  application,  relieve  a  party  from  a  Judgment,  order,  or  other 
proceeding  taken  against  him  through  the  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect)  since  this  section  has  reference  to  cases  where  a  party  has,  for  one 
or  more  of  the  reasons  mentioned,  been  prevented  from  having  a  proper  hearing  in 
the  first  instance,  ana  is  in  default. 

6.  On  questions  relating  to  the  entry  of  Judgment,  the  supreme  court  can  only  look  to 
the  record  of  the  lower  court,  made  at  the  time,  and  cannot  be  controlled  by  state- 
ments In  the  affidavit  for  new  trial,  though  the  order  granting  a  new  trial  was  based 
thereon. 
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Appeal  from,  District  Coxirt^  Gallatin  County;  F.  K.  Aimi- 
strong^  Judge. 

Action  by  J.  F.  Ogle  and  another  against  William  Potter. 
There  was  a  judgment  for  plaintiffs,  and  from  an  order  grant- 
ing a  new  trial  plaintiffs  appeal.     Reversed. 
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Statement  of  the  Case. 

This  action  was  brought  to  obtain  a  dissolution  of  a  co- 
partnership between  plaintiffs  and  defendant,  and  an  adjourn- 
ment of  the  co-partnership  accounts.     After  the  answer  was 
tiled,  and  on  November  14,  1896,  the  parties  stipulated  in  open 
court  that  the  cause  might  be  referred  to  one  W.  J.  Steven- 
son, to  try  all  the  issues  involved,  and  to  report  findings  of 
fact  and V  law.     Under  this  stipulation  an   order  of  reference 
was  made  and  entered.     The  referee  heard  the  evidence  of- 
fered by  the  parties,  and  on  December  7th  reported  to  the 
court  his  findings  and  conclusions.     Thereupon  counsel  for 
plaintiffs  asked  the  court  to  enter  judgment  in  accordance  with 
the  report.     After  argument  by  counsel  this  was  done,  on 
December  12th.     At  the  same  time  an  order  was  made  direct- 
ing the  referee  to  file  with  the  clerk  within  ten  days  a  tran- 
script of  the  evidence  heard  at  the  trial.     This  order  was  not 
obeyed,  the  referee  a  short  time  thereafter  absconding  from 
the  state.     Within  ten  days  after  the  decision  of  the  referee 
defendant's  counsel  served  and  filed  with  the  clerk  a  notice  of 
intention  to  move  for  a  new  trial,  and  within  30  days  there- 
after, under  an  extension  of  time  allowed  for  that  purpose, 
prepared  his  statement  in  support  of  the  motion,  and  served 
the  same  upon  counsel  for  plaintiffs.     In  due  time  counsel  for 
plaintiffs  submitted  amendments,  which  counsel  for  defendant 
refused  to  adopt.'     The  statement  and  the  proposed  amend- 
ments were  never  submitted  to  the  referee,  nor  was  any  other 
step  taken  in  the  case  until  April  6,  1897,  when  counsel  for 
defendant,  upon  notice,  filied  a  motion  asking  the  court  to  set 
aside  the  findings  of  the  referee  and  to  grant  a  new  trial  of  the 
cause.     Neither  the  motion  nor  the  notice  thereof  stated  any 
ground  upon  which  the  new  trial  would  be  asked,  but  refer- 
ence was  made  in  the  motion  to  an  affidavit  filed  with  the  clerk 
as  stating  the  grounds  which  would  be  urged.     This  affidavit, 
after  reciting  the  history  of  the  case  from  its  inception,  set , 
forth  that  the  judgment  had  been  entered  upon  the  findings  of 
the  referee  upon  the  condition  that  he  would  file  with  the  clerk 
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within  10  days  a  transcript  of  the  evidence  heard  by  him;  that 
the  order  of  the  court  in  this  behalf  had  not  been  obeyed;  that 
the  referee  had  absconded  from  the  state,  and  his  residence 
was  unknown;  that  it  was  impossible  for  counsel  to  incorpo- 
rate in  his  statement  on  motion  for  a  new  trial  the  evidence 
upon  which  the  findings  were  based,  but  that  he  was  compelled 
to  state  it  upon  his  best  recollection;  that,  notwithstanding 
this  had  been  done,  amendments  had  been  proposed;  that  he 
was  therefore  unable  to  obtain  a  settlement  of  the  statement 
so  that  he  could  submit  to  the  court  the  insufficiency  of  the 
evidence  to  support  the  findings;  that  plaintiffs  had  no  cause 
of  action  against  the  defendant;  and  that,  unless  a  new  trial 
was  granted,  defendant  would  suffer  a  gross  injustice.  On 
November  3,  1897,  this  motion  was  submitted  to  the  court, 
with  plaintiffs'  objections  to  its  consideration.  On  February 
9,  1898,  the  court  overruled  plaintiffs'  objections,  and  entered 
an  order  granting  defendant  a  new  trial.  From  this  order 
plaintiffs  have  appealed. 

Mr.  TF.  Z.  HoUowayy  for  Appellants. 

Mr.  J.  Z.  Stoats^  for  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY,  after  stating  the  case, 
delivered  the  opinion  of  the  Court. 

It  was  held  by  this  Court  in  Whitbeck  v.  Montana  Central 
Railway  Co.,  21  Mont.  102,  62  Pac.  1098,  that  an  appealable 
order,  regularly  made,  cannot  be  reviewed  or  set  aside  by  the 
court  making  it,  except  in  the  cases  provided  by  statute.  In 
that  case  judgment  had  been  rendered  upon  the  pleadings  in 
defendants'  favor.  Subsequently,  and  before  entry  of  the 
judgment,  the  court,  concluding  that  it  was  erroneous,  set  it 
aside  upon  its  own  motion.  This  action  was  held  to  be  in  ex- 
cess of  jurisdiction,  in  view  of  the  provisions  of  the  Code  of 
Civil  Procedure  prescribing  a  mode  for  securing  a  new  trial 
and  for  a  review  of  the  judgipent  on  appeal.  The  remarks 
made  in  the  opinion  touching  the  power  of  the  district  court 
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over  its  own  judgments  are  pertinent  to  this  ease.  The  gen- 
eral result  reached  is  that  unless  the  judgment  or  order  in 
question  comes  within  the  rule  that  the  court  may  within  a 
reasonable  time  correct  mistakes  in  its  proceedings,  and  annul 
orders  and  judgments  inadvertently  made,  it  should  not  be 
disturbed,  except  by  formal  methods  prescribed  by  statute. 
The  order  complained  of  here,  not  falling  within  this  rule  or 
any  other  recognized  exception,  must  be  justified,  if  at  all, 
upon  one  of  two  grounds,  viz. :  That  the  proceeding  upon 
which  it  is  based  comes  within  the  provisions  of  the  Code  of 
Civil  Procedure  authorizing  the  granting  of  new  trials;  or 
those  permitting  a  party  to  be  relieved  of  a  judgment,  order, 
or  other  proceeding  taken  against  him  through  his  mistake, 
inadvertence,  surprise,  or  excusable  neglect.  Counsel  argues 
that  it  cannot  be  justified  on  either  ground. 

1.  A  motion  for  a  new  trial  is  a  statutory  remedy,  and 
can  only  be  invoked  in  the  manner,  within  the  time,  and  upon 
the  grounds  provided  for  in  the  statutes.  The  moving  party 
must,  within  10  days  after  the  verdict  or  notice  of  the  decis- 
ion of  the  court  or  referee  (as  the  case  may  be)  file  with  the 
clerk  and  serve  upon  the  adverse  party  his  notice  of  intention, 
designating  the  grounds  upon  which  h^  relies.  (Code  of  Civil 
Procedure,  Section  1173.)  In  the  absence  of  such  a  notice, 
or  if  the  notice  fails  to  set  forth  one  or  more  of  the  grounds 
enumerated  in  Section  1171,  the  court  has  no  power  to  act. 
The  notice  is  the  foundation  of  the  proceeding.  (Arnold  v. 
Sinclair,  12  Mont.  248,  29  Pac.  1124.)  If  the  notice  has 
been  properly  given,  the  moving  party  must  prepare,  file,  and 
serve  his  aflSdavits,  if  he  relies  upon  affidavits,  under  the 
requirements  of  Subdivision  1  of  Section  1173.  If  he  relies 
upon  a  bill  of  exceptions,  and  his  bill  has  not  already  been 
settled  under  the  provisions  of  Section  1164,  he  must  prepare, 
serve,  and  have  it  settled  under  Subdivision  2  of  Sec- 
tion 1173.  If  the  motion  is  to  be  made  upon  a  state- 
ment, the  provisions  of  Subdivision  3  of  that  section  must  be 
observed.  It  is  only  when  these  various  steps  have  been  taken 
in  proper  time  that  the  motion  can  be  entertained;  and  the 
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rule  applies  indifferently  to.  law  and  equity  cases,  for  under 
our  Code  the  procedure  is  the  same  in  both. 

The  notice  upon  which  the  proceedings  in  this  case  were 
based  failed  to  comply  with  the  statute,  in  that  it  was  not  given 
until  nearly  four  months  after  notice  of  the  decision,  and  des- 
ignated no  ground  upon  which  a  new  trial  could  be  granted. 
Even  if  the  notice  had  been  in  time  and  sufficient  in  substance, 
the  affidavit  contained  none  of  the  grounds  enumerated  in  Sec- 
tion 1 171,  of  which  alone  the  court  could  take  notice.  The 
fact  that  the  referee  had  left  the  state  without  obeying  the 
order  made  on  December  12,  1897,  though  it  resulted  in 
inconvenience,  or  even  injustice,  to  defendant,  was  no  ground 
for  a  new  trial.  The  trial  had  then  been  concluded,  and  the 
judgment  entered.  Nothing  in  the  behavior  of  the  referee, 
however  inexcusable  it  may  have  been,  tended  to  show  that 
the  findings  and  judgment  were  not  entirely  proper;  nor  did  it 
furnish  any  reason  why  the  plaintiffs  should  be  arbitrarily 
deprived  of  their  rights  already  declared.  Otherwise,  in  any 
case  in  which  a  party  should  be  prevented  by  unforeseen  mis- 
fortune from  applying  for  a  new  trial  under  the  statute,  the 
court  might,  in  its  arbitrary  discretion,  grant  him  relief,  and 
thus  disregard  the  statutory  limitation  upon  its  power.  The 
death  of  the  referee,  or  the  accidental  destruction  of  his  notes 
of  the  evidence,  or  any  other  similar  occurrence,  would  appeal 
just  as  strongly  to  the  court  as  does  the  situation  here  present- 
ed. The  original  motion  having  been  abandoned,  the  right  to 
move  thereafter  upon  any  ground  was  lost,  and  the  order 
made  upon  the  second  motion  was  unauthorized. 

2.  Nor  can  it  be  supported  on  the  theory  suggested  in  the 
second  ground.  Section  774  of  the  Code  of  Civil  Procedure 
provides  that  the  court  may,  in  its  discretion  and  upon  season- 
onable  application,  relieve  a  party  from  a  judgment, 
order,  or  other  proceeding  taken  against  him  through 
his  mistake,  inadvertence,  surprise,  or  excusable  neglect; 
but  this  provision  has  no  application  to  such  a 
case  as  is  here  presented.  It  has  reference  to  cases  where 
a    party    has,     for    one    or    more    of     the     reasons    men- 
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tioned,  been  prevented  from  having  a  proper  hearing  in  the 
first  instance,  and  is  in  default.  Here  the  defendant  had  his 
day  in  court  in  the  first  instance.  The  hearing  was  had,  and 
the  findings  and  judgment  were  regularly  made  and  entered. 
The  facts  set  forth  in  the  aflSdavit  show  no  mistake,  surprise, 
nor  inadvertence  on  the  part  of  defendant,  but  only  wrong- 
doing on  the  part  of  the  referee,  in  no  wise  affecting  the  integ- 
rity of  the  judgment. 

3.  Defendant  argues  that  the  afSdavit  shows  without  con- 
tradiction that  the  entry  of  the  judgment  was  conditioned  upon 
a  compliance  by  the  referee  with  the  order  of  December  12, 
1897,  and  that  the  action  of  the  district  court  should  be 
affirmed  on  this  ground.  Conceding,  for  the  sake  of  argument 
that  such  an  entry  of  judgment  was  proper,  the  record  does 
not  bear  out  defendant's  claim.  It  shows  that  the  entry  of 
the  judgment  was  absolute  and  unconditioned,  and  that  the 
order  requiring  the  transcript  to  be  filed  was  solely  at  the  in- 
stance and  for  the  accomodation  of  defendant.  On  this  point 
we  may  only  look  to  the  record  of  the  district  court  made  at 
the  time,  and  cannot  be  controlled  by  the  statements  contained 
in  the  affidavit,  even  though  these  statements  may  have  fur- 
nished the  ground  upop  which  the  district  court  based  the 
order  under  consideration.     The  order  is  therefore  reversed. 

Heiiersed. 
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1.  As  a  general  rule  an  appeal  does  not  lie  from  an  order  refuBing  to  vacate,  dissolTe, 
or  modify  a  former  order  which  is  Itself  appealable;  but  to  this  rule  there  are  some 
exceptions. 

2.  There  is  no  statute  or  law  permitting  the  new  trial  of  a  motion,  and  an  appeal  may 
not  be  prosecuted  from  an  order  denying  a  motion  not  authorized  by  law. 

8.  An  order  granting  an  interlocutory  injunction  made  on  due  notice  and  after  a  full 
hearing  is  regular,  though  it  may  be  erroneous;  and  hence  is  not  subject  to  motion  to 
modify  on  the  same  facts. 

4.  Plaintiff,  the  owner  of  a  nonpatented  placer  claim,  obtained  an  interlocutory  injunc- 
tion restraining  defendants  from  trespassing  on  its  claim,  or  prosecuting  any  mining 
or  development  work  thereon.  Defendants  asserted  in  opposition  thereto  that  they 
had  made  discovery  of  a  quartz  lode  within  the  limits  of  plaintiff's  claim,  that  they 
caused  a  location  notice  to  be  placed  at  the  point  of  discovery,  and  began  a  shaft  on 
the  vein.  It  was  an  existing  fact  before  the  court  at  the  hearing  when  the  injunction 
was  granted  that  defendants  had  not  completed  the  location  of  their  lode  claim,  but 
the  order  did  not  preserve  the  privilege  of  moving  for  a  modification  should  defen- 
dants decide  to  do  so,  and  thereafter  defendants'  assignee  moved  to  modify  the 
order  so  as  to  permit  it.  Held,  that  the  motion  was  based  on;  the  same  facts  on 
which  the  previous  order  was  granted,  and  was,  therefore,  unauthorized,  and  hence 
an  order  refusing  to  modify  was  not  appealable. 

6.  In  cases  where  there  is  a  substantial  conflict  in  the  evidence  with  respect  to  the  ex- 
istence of  or  the  title  to  veins,. and  in  which  orders  of  injunction  are  granted,  district 
courts  should  preserve,  in  such  orders,  to  the  parties  enjoined,  the  privilege  o^com- 
pletlng  the  location  of  mining  claims,  and  the  doing  of  the  annual  representation 
work  thereon  (as  the  case  may  be)  upon  such  terms  as  the  circumstances  may  require 
for  the  protection  of  all  the  parties. 

Appeal  from  District  Court ,  Silver  Bow  CowniAf\  Willia/m, 
Clancy y  Judge. 

Injunction  by  the  Butte  Consolidated  Mining  Company 
against  Louis  Frank  and  another.  From  an  order  refusing 
to  modify  an  interlocutory  injunction,  defendants  appeal. 
Dismissed. 

Mr.  John  B.  Clayherg^  Mr.  F.  E,  Corhett^  and  Mr.  Geo.  M. 
Bourguiuy  for  Appellants. 

Messrs.  McHatton  cfe  Cotter^  and  Messrs.  Stapleton  cfe  Staple- 
ton,  for  Respondent. 

MR.  JUSTICE  PIQOTT  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  by  the  defendants  from  an  order  refusing 
to  modify  an  interlocutory  injunction.  The  plaintiff  moves  a 
dismissal  of  the  appeal  upon  the  ground  that  it  is  an  attempted 
appeal  from  an  order  refusing  to  modify  an  appealable  order. 

The    facts    pertinent  to  the  pending  motion  may  be  thus 
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epitomized:  The  plaintiff  owns  the  Bordeaux  placer,  a  non- 
patented  mining  claim,  and  sued  to  obtain  an  injunction  res- 
training the  defendants  from  trespassing  upon  and  extracting 
or  removing  ore  or  minerals  therefrom,  or  prosecuting  any 
mining  or  development  work  thereon.  The  defendants  assert 
that  on  November  6,  1899,  they  made  within  the  limits  of  the 
Bordeaux  placer  claim  discovery  of  a  quartz  lode,  which  they 
named  the  Cincinnati,  bearing  gold,  silver,  and  copper;  that 
they  caused  a  location  notice  to  be  placed  at  the  point  of  dis- 
covery, and  began  to  sink  a  shaft  upon  the  vein.  Upon  the 
filing  of  the  complaint  and  presentation  of  an  affidavit  in  its 
support,  an  order  was  made  on  December  9th,  without  notice, 
that  the  defendants  show  cause  why  an  injunction  pendente 
lite,  should  not  issue  as  prayed,  the  defendants  being  mean- 
while restrained.  Upon  the  coming  in  of  the  answer  and  ac- 
companying affidavits,  the  court,  upon  motion  of  the  defen- 
dants, ordered  the  plaintiff  to  show  cause  why  the  restraining 
order  should  not  be  dissolved.  On  January  13,  1900,  the 
two  orders  to  show  cause  were  heard  upon  the  pleadings, 
affidavits,  and  oral  testimony,  and  on  January  20th  an  order 
was  entered  denying  the  motion  of  the  defendants  to  dissolve 
the  restraining  order,  and  granting  an  injunction  pending  the 
action,  as  prayed  for  by  the  plaintiff.  Thereafter,  and  on 
January  29th,  one  Gemmell  filed  his  verified  petition,  alleging, 
in  substance,  that  on  January  26,  1900,  he  purchased  the  Cin- 
cinnati lode  claim  from  the  defendants;  that  when  they  were 
enjoined  on  December  9,  1899,  the  defendants  had  not  sunk 
a  10  foot  shaft,  or  its  equivalent,  nor  defined  the  boundaries, 
nor  filed  the  declaratory  statement  required  by  law,  and  that, 
therefore,  they  had  not  completed  the  location  of  the  Cincin- 
nati lode  claim;  that  the  time  within  which  the  location  must 
be  completed  would  expire  with  February  4,  1900;  and  moved 
that  the  order  of  January  20th  be  so  modified  as  to  permit 
him  to  complete  the  location.  The  petition  was  heard  on  Feb- 
ruary 3,  1900;  both  Gemmell  and  the  plaintiff  appeared;  with 
the  exception  of  the  verified  petition  mentioned,  no  evidence 
was  given  other  than  that  which  had  been  received  at  the  bear- 
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ing  of  January  18  on  the  orders  to  show  cause.  The  petition 
was  denied,  and  an  order  entered  refusing  to  modify  the 
injunction.  This  is  the  order  from  which  the  present  appeal 
is  prosecuted. 

The  plaintitf  contends  that  the  order  of  February  3d  is  not 
appealable,  because  it  is  an  order  refusing  to  modify  a  former 
order  which  was  itself  appealable.  By  virtue  of  Section  1722 
of  the  Code  of  Civil  Procedure,  as  amended  by  House  Bill  No. 
124  of  the  session  of  1899  (Laws  of  1899,  p.  146),  an  appeal 
may  be  taken  to  the  Supreme  Court  from  an  order  granting 
an  injunction.  The  order  of  January  20th  was,  therefore, 
appealable.  This  section  provides  also  that  an  appeal  may  be 
taken  to  this  Court  from  an  6rder  refusing  to  dissolve  ^n 
injunction.  Refusal  to  modify  is  refusal ^t>  tanto  to  dissolve. 
The  latter  provision  must  be  examined  in  connection  with, 
and  interpreted  in  subordination  to,  the  rule  that  an  appeal 
will  not  lie  from  an  order  denying  a  motion  which  the  law 
does  not  authorize  to  be  made,  though  the  order  would  other- 
wise be  appealable.  Was  the  motion  to  modify  the  injunction 
one  which  the  law  permitted  the  defendants  or  Gemmell  to 
make?  Sections  870  to  881,  inclusive,  of  the  Code  of  Civil 
Procedure,  are  devoted  to  the  subject  of  injunction.  In  none 
of  these  sections  is  it  provided  that  a  temporary  injunction 
order  granted  with  notice  may  be  dissolved  or  modified  by 
the  district  court  or  its  judge.  Sections  878  and  879  provide 
that,  if  an  injunction  order  be  granted  without  notice,  the 
defendant  may  move  a  dissolution  or  modification  thereof,  and 
that  the  court  may  dissolve  or  modify  such  an  injunction 
order, — the  manifest  implication  of  these  sections  being  that, 
unless  authority  therefor  exist  elsewhere  in  the  law,  an  ap- 
plication for  the  dissolution  or  modification  of  an  injunction 
granted  upon  notice  will  not  lie,  and  that  an  injunction  order 
so  granted  must  stand,  so  far  as  the  power  of  the  district  court 
is  concerned,  until  the  cause  in  which  it  was  granted  is  tried. 
As  we  have  said,  these  sections  are  silent  touching  the  disso- 
lution or  modifications  of  injunctions  granted  with  notice,  and 
so  the  question  whether  a  motion  may  be  made  to  dissolve  or 
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modify  an  injunction  granted  with  notice  is  to  be  determined 
by  applying  to  the  facts  of  the  given  case  the  controlling  rules 
of  the  unwritten  law. 

The  party  against  whom  an  appealable  judgment  or  order 
has  been  made,  or  who  is  aggrieved  thereby,  may  not  appeal 
from  an  order  refusing  to  vacate,  dissolve  or  modify  it.  Such 
is  the  general  rule,  the  basis  of  which  is  the  principle  that 
there  must  be  an  end  to  litigation,  and  hence  some  point  at 
which  the  right  or  privilege  of  vacating  or  changing  a  de- 
cision or  of  having  it  reviewed  ceases  to  exist.  (Hayne,  New 
Trial  &  App.  Sec.  199,  and  authorities  cited.)  Having  had 
his  day  in  court  and  an  opportunity  to  be  heard,  the  losing 
party  must  directly  attack  the  decision  by  appeal,  if  it  be  ap- 
pealable, and  cannot  assail  it  indirectly  by  means  of  a  motion. 
No  man  ought  to  be  twice  vexed  by  one  and  the  same  cause. 
The  reason  underlying  the  general  rule  seems  to  be  recog- 
nized, in  part  at  least,  in  Section  1742  of  the  Code  of  Civil 
Procedure,  which,  in  effect,  prohibits  the  supreme  court  from 
reviewing  on  appeal  from  a  judgment  any  decision  or  order 
from  which  an  appeal  might  have  been  taken;  and,  while  this 
section  makes  reference  only  to  appeals  from  judgments,  the 
principle  applies  as  well  to  appeals  from  orders.  To  the  gen- 
eral rule  there  are  exceptions,  some  of  statutory  and  others  of 
common-law  origin.  Any  special  order  made  after  final  judg- 
ment in  a  civil  action  is,  by  Subdivision  2  of  Section  1722,  su- 
pra, declared  to  be  appealable,  and  therefore,  if  such  an  order  be 
made  under  the  authority  of  Section  774  of  the  Code  of  Civil 
Procedure,  refusing  to  relieve  a  party  from  a  judgment,  order 
or  other  proceeding  taken  or  alleged  to  have  been  taken 
against  him  through  his  mistake,  inadvertence,  surprise  or 
excusable  neglect,  an  appeal  may  be  taken  therefrom,  although 
the  decision  which  the  court  refused  to  vacate  was  itself  ap- 
pealable. The  right  to  appeal  from  an  order  refusing  a  new 
trial  is  also  an  exception  to  the  rule,  for  the  statutes  permit 
such  an  appeal  notwithstanding  the  party  possesses  the  privi- 
lege of  appeal  from  the  judgment.  In  each  of  these  cases  the 
statute  authorizes  the  appropriate  motion  to  be  made  though 
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the  decision  sought  to  be  set  aside  is  itself  appealable.  When 
the  reason  of  a  rule  ceases,  so  should  the  rule  itself,  and  there- 
fore orders  refusing  to  set  aside  or  modify  appealable  orders 
which  were  granted  ex  parte  and  without  notice  are  also  among 
the  exceptions,  for  in  such  cases  there  is  usually  no  opportu- 
nity for  the  party  against  whom  the  original  order  was  made 
either  to  present  or  preserve  his  rights  at  the  time,  and  he 
must  move  to  vacate  or  modify  it,  so  that,  on  appeal  from 
the  order  denying  his  motion,  there  may  be  a  record  disclosing 
the  facts  in  his  favor  as  well  as  those  against  him.  Another 
exception  consists  of  orders  refusing  to  set  aside,  in  whole  or 
in  part,  appealable  decisions  irregularly  or  inadvertently  made. 
Perhaps  still  another  exception  comprises  orders  refusing  to 
dissolve  interlocutory  injunctions  granted  with  notice,  where, 
since  the  order  of  injunction  was  granted,  there  has  occurred 
such  a  substantial  change  in  the  facts  as  to  present  a  ground 
which  did  not  exist  at  the  time  of  the  first  hearing.  This 
last  probable  exception  was  adverted  to  in  State  ex  rel.  Uickey 
et  aZ.  V.  Second  Judicial  District  Courts  23  Mont.  664,  69  Pac. 
917.  In  each  of  these  cases  also  authority  of  law  exists  for 
the  interposition  of  the  proper  motion  despite  the  appealable 
character  of  the  original  order  or  judgment.  There  are, 
doubtless,  other  exceptions  to  the  general  rule,  which  was 
announced  in  Beach  et  al  v.  Spokane  Ranch  cfe  Water  Co,  21 
Mont.  7,  62  Pac.  560,  and  which  is  adhered  to  in  the  present 
case. 

The  defendants  argue  that  the  order  of  January  20th  grant- 
ing the  injunction  was  irregular.  But  we  hold  otherwise. 
The  order  was  made  upon  due  notice,  and  after  a  full  hearing; 
though  it  may  have  been  erroneous,  it  was  regularly  heard 
and  granted.  The  defendants  insist  also  that  the  facts  pre- 
sented in  support  of  the  motion  to  modify  differed  from  those 
shown  on  the  hearing  which  resulted  in  the  order  sought  to  be 
modified.  We  do  not  agree  with  them.  The  facts  presented 
upon  the  motion  to  modify  were  the  same  as,  and  none  other 
than,  those  which  existed  (and  were  known  to  the  defendants) 
at  the  time  the  hearing  of  January  13th   was  had,  and  when 
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the  order  was  granted  on  January  20th.  We  say  the  facts 
were  the  same,  for  the  acquisition  by  Gemmell  on  January  25 tb 
of  whatever  title  the  defendants  then  had  to  the  Cincinnati 
lode  claim  could  not  properly  be  considered  a  reason  for  mod- 
ifying the  injunction  order  of  January  20th.  He  became 
merely  the  successor  to  the  defendants,  and  was  invested  with 
such  rights,  and  ouch  rights  only,  as  they  had;  these  rights, 
so  far  as  the  order  granting  the  in j  unction  ^^rf^^^  lite,  could 
determine  them,  had  already  been  adjudicated  adversely  to 
the  defendants.  That  the  defendants  had  not  completed  the 
location  of  the  Cincinnati  lode  claim  was  a  fact  existing  (and 
before  the  court)  when  the  order  granting  the  injunction  was 
made.  There  was  no  provision  in  the  order  of  January  20th 
for  preserving  to  the  defendants  the  privilege  of  moving  for 
a  modification  in  the  event  they  decided  to  complete  the  loca- 
tion of  the  Cincinnati  lode  claim.  Under  these  circumstances, 
GemmelPs  petition  was  to  all  intents  a  motion  for  the  new 
trial  of  a  motion  which  had  been  granted  with  notice,  based 
upon  the  same  evidence  exhibited  at  the  original  hearing. 
There  is  no  statute  or  law  permitting  the  new  trial  of  a  motion 
(Beach  v.  Spokane  Ranch  cj&  Water  Co.  supra) ^  and  an  appeal 
may  not  be  prosecuted  from  an  order  denying  a  motion  not 
authorized  by  the  law. 

Examination  of  the  opinion  in  Bluebird  Min,  Co,  v.  Murraij^ 
9  Mont.  468,  23  Pac.  1022,  discloses  that  it  is  not  in  point 
upon  the  question  presented  in  the  case  at  bar.  In  the  fir>l 
place,  the  question  here  involved  was  not  there  raised  or  con- 
sidered; secondly,  in  the  Bluebird  Case  an  injunction  pending 
the  litigation  was  granted  in  favor  of  the  plaintiff  and  against 
the  defendants.  The  defendants  applied  for  an  order  of  in- 
spection, survey,  and  examination  under  the  statutes.  The 
application  was  granted,  and  the  plaintiff  appealed  from  the 
order  allowing  development  work  to  be  performed  for  the  pur- 
pose of  ascertaining  the  apex  of  the  vein  in  controversy.  It 
is  to  be  noted  that  the  first  order  was  in  favor  of  the  plaintiff. 
It  was  not  aggrieved,  and  there  was  nothing  from  which  it 
could  appeal,  for  it  had   obtained  all   that  it  asked  for.     The 
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second  order  modified,  and  thereby  dissolved  pro  tantOj  the 
first  order,  and  hence  was  an  order  against  the  Bluebird  Com- 
pany, and  from  this  order  it  appealed.  In  the  case  now  before 
us  the  first  order  was  in  favor  of  the  plaintiff  and  against  the 
defendants,  and  the  second  order,  from  which  this  appeal  is 
taken,  was  also  in  favor  of  the  plaintiff  and  against  the  defen- 
dants. 

We  deem  it  proper  to  suggest  that  in  cases  where  there  is 
a  substantial  conflict  in  the  evidence  with  respect  to  the 
existence  of  or  the  title  to  veins,  and  in  which  orders  of  in- 
junction are  granted,  districts  courts  would  seldom  commit  an 
abuse  of  discretion  by  preserving,  in  sudh  orders,  to  the  parties 
enjoined,  the  privilege  of  completing  the  locations  of  mining 
claims,  and  the  doing  of  the  annual  representation  work  there- 
on (as  the  case  may  be),  upon  such  terms  as  the  circumstances 
may  require  for  the  protection  of  all  the  parties. 

The  remedy  of  the  defendants  is  or  was  by  appeal  from 
the  order  granting  the  injunction,  and  not  from  the  su'bsequent 
order  of  February  3d  refusing  to  modify  it.  The  latter  order 
is  not  one  from  which  an  appeal  lies.  The  motion  to  dismiss 
is  therefore  granted. 

Dismissed, 
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1.  Under  Rev.  St.  1879.  Sees.  244, 246,  proyidiDg  that  on  filing  a  required  certificate  the 
l>erson8  signing  it  shall  be  a  body  corporate,  and  may  acquire  realty  necessary  to 
carry  on  the  operations  named  in  the  certificate,  the  failure  of  a  mining  compuiy 
which  has  filed  such  certificate  to  hold  any  meetings  of  its  stockholders,  andomLssloD 
to  commence  business,  will  not  Invalidate  a  conveyance  of  mining  claims  to  the  cor- 
I>oration ;  for  neither  such  failure  nor  omission  dissolved  the  corporation,  or  invalidated 
the  proceedings  already  taken,  under  which  it  became  a  corporation. 

2.  Const  1889,  art.  15,  Section  i,  providing  that  all  existing  charters  or  grants  of  speeisl 
or  exclusive  privileges  imder  which  the  grantees  shall  not  have  organized  or  com- 
menced  business  In  good  faith  at  its  adoption  shall  thereafter  have  no  validity,  does 
not  affect  a  mloing  company  incorporated  under  general  laws,  though  it  had  omitted 
to  commence  business  prior  to  the  adoption  of  such  constitution,  since  such  section 
only  annulled  private  charters  or  special  grants  then  existing,  under  which  the  cor- 
porations thereby  authorized  had  not  organized. 

3.  Semhle:  In  the  absence  of  fraud,  accident,  and  mistake,  a  grantor,  having  described 
his  grantee  as  a  corporation  in  a  deed  of  conveyance,  is  estopped  from  denying  ibst 
it  was  a  corporation  at  that  time. 

Appeal  fro7)X  District  Courts  Deer  Lodge  County;  Tlieodore 
Brantlyy  Judge. 

Action  by  Alexander  M.  R.  Morrison  against  William  A. 
Clark  and  others.  From  a  judgment  in  favor  of  defendanU, 
plaintiff  appeals.      Affirmed. 

Mr,  J.   E.  Ilealy^  for  Appellant. 

JleHsrs.  J,  Z.  and  31,  L.    Wine!s,  for  Respondents. 

MR.  JUSTICE  PIQOTT  delivered  the  opinion  of  the  Court. 

The  plaintiff  has  appealed  from  a  judgment  entered  against 
him  upon  his  failure  to  plead  further  after  a  demurrer  to  the 
complaint  had  been  sustained.  Eliminating  allegations  not 
material  to  the  case  as  presented,  as  well  as  mere  legal  con- 
clusions, and  confining  our  inquiry  to  the  points  made  in  this 
court  by  counsel  for  the  plaintiff,  the  questions  arise  out  of 
the  following  facts  admitted  by  the  demurrer:  On  July  S, 
1886,  the  plaintiff  and  one  Napton  delivered  to  the  Golden 
Gate  Mining  Company,  a  corporation  formed  under  the  pro- 
visions of  Chapter  XV  of  the  Fifth  Division,  General  Laws 
of  the  Revised  Statutes  of  Montana,  1870,  their  deed  convey- 
ing to  it  certain  lode- mining  claims  owned  by  them  as  tenants 
in  common.     The  certificate  of  association   or  articles  of  in- 
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corporation  had  been  duly  filed  in  the  proper  offices,  but 
neither  at  the  time  when  the  deed  was  delivered,  nor  at  any 
time  before  November  8,  1889,  when  the  constitution  of  Mon- 
tana was  finally  adopted,  had  a  meeting  of  the  stockholders 
or  directors  of  the  Golden  Gate  Mining  Company  been  held; 
nor  did  the  company  ever  commence  business,  in  good  faith 
or  otherwise.  In  1894  two  of  the  defendants  recovered  a 
judgment  against  the  Golden  Gate  Mining  Company  upon  a 
promissory  note  executed  by  it,  and  the  property  so  conveyed 
by  the  plaintiff  and  Napton  was  afterwards  sold  under  execu- 
tion to  the  judgment  creditors.  The  company  was  not  made 
a  party  to  the  action.  The  plaintiff  prays  that  the  deed  from 
him  to  the  company  be  declared  void,  and  that  the  judgment 
and  execution  sale  be  set  aside,  and  the  defendants  decreed  to 
be  without  right  in  or  lien  upon  the  property  so  theretofore 
granted  to  the  Golden  Gate  Mining  Company. 

The  contention  of  the  plaintiff  is  thus  stated  by  his  counsel: 
*  'The  complaint  proceeds  upon  the  theory  that  the  corpora- 
tion went  out  of  existence  upon  the  adoption  of  the  state  con- 
stitution, the  8th  day  of  November,  1889,  and  that  all  subse- 
quent acts  mentioned  in  the  complaint  were  null  and  void; 
that  the  deed  from  plaintiff  became  of  no  force  or  virtue;  that 
thre  note  given  was  void;  that  the  sale  was  void,  and  that  Clark 
&  Bro.  have  the  sheriff's  certificate  of  sale  to  property  which 
belongs  to  the  plaintiff,  and  hold  an  adverse  claim  thereto 
against  him,  thereby  casting  a  cloud  upon  the  title  of  the 
plaintiff  to  the  property, — that  is,  conceding,  for  the  sake  of 
the  argument,  that  the  facts  stated  show  that  the  corporation 
had  a  de  facto  existence  prior  to  the  adoption  of  the  constitu- 
tion." There  are,  therefore,  but  two  questions  to  be  deter- 
mined, the  first  being  whether  the  Golden  Gate  Mining  Com- 
pany had  a  legal  existence  as  a  corporation  at  the  time  the 
plaintiff  made  the  grant  to  it. 

1.  It  should  seem  that,  in  the  absence  of  fraud,  accident, 
and  mistake,  the  plaintiff,  having  described  the  Golden  Gate 
Mining  Company  as  a  corporation  in  the  deed  of  conveyance, 
ought  to  be  estopped  from  denying  that  it  was  a  corporation 
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at  that  time;  but,  however  this  may  be,  Sections  244  and  245 
of  Chapter  XV,  supra,  provide  that  when  the  certificate  re- 
quired by  the  former  section  shall  have  been  duly  filed  the 
persons  who  signed  and  acknowledged  it,  and  their  successors, 
shall  be  a  body  politic  and  corporate  in  fact  and  in  name,  and 
by  the  name  stated  in  the  certificate  shall  have  succession,  and 
be  capable  of  acquiring  by  purchase  or  otherwise,  and  hold- 
ing or  conveying  by  deed  or  otherwise,  any  real  or  personal 
estate  whatever  which  may  be  necessary  to  enable  it  to  carry 
on  the  operations  named  in  the  certificate.  Failure  to  hold 
any  meeting  of  the  stockholders  or  directors  and  omission  to 
commence  business  in  no  wise  prevented  the  Golden  Gate 
Mining  Company  from  becoming  a  corporation,  nor  did  either 
omission,  or  both  of  such  omissions,  op)erate  to  dissolve  the 
corporation,  or  invalidate  its  acts  or  proceedings  already  taken, 
under  which  it  had  become  a  corporation.  By  the  conveyance 
it  became  invested  with  whatever  title  the  plaintiff  possessed. 
2.  The  other  question  is:  Did  the  Golden  Gate  Mining 
Company  cease  to  exist  as  a  corporation  on  November  8,  1889? 
Counsel  for  the  plaintiff  asserts  that  the  corporation  went  out 
of  existence  upon  the  adoption  of  the  constitution,  and  cites 
Section  1  of  Article  XV  of  that  instrument  to  support  the 
assertion.  The  section  ordains  that  <<all  existing  charters,  or 
grants  of  special  or  exclusive  privileges,  under  which  the  cor- 
porations or  grantees  shall  not  have  organized  or  commenced 
business  in  good  faith  at  the  time  of  the  adoption  of  this  con- 
stitution, shall  thereafter  have  no  validity."  Even  if  this 
Section  was  intended  to  apply  to  corporations  formed  under 
general  incorporation  acts,  we  are  satisfied,  upon  the  plainest 
principles,  that  it  did  not  have  the  effect,  either  at  law  or  in 
equity,  of  devesting  such  corporations  of  title  to  property, 
and  reinvesting  the  grantors  therewith;  whether  the  section 
would  of  its  own  force  have  worked  the  destruction  of  such 
corporations,  or  would  have  affected  only  the  validity  of  cor- 
porate acts  performed  after  the  Constitution  was  adopted,  is 
a  question  that  need  not  be  considered.  By  the  transfer  from 
the  plaintiff  the   Golden  Gate  Mining  Company  acquired  the 
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title  then  in  him,  and  the  section  quoted  does  not  purport  to 
take  away  from  a  corporation  falling  within  its  provisions  title 
to  property  theretofore  acquired  by  it.  It  is  probable,  how- 
ever, that  the  precise  point  which  the  counsel  for  the  plain- 
tiff desires  to  make  is,  that  the  corporation  ceased  to  exist  up- 
on the  adoption  of  the  Constitution,  and  that  therefore  the 
Golden  Gate  Mining  Company  was  not  and  could  not  have 
been  the  party  defendant  in  the  action  purporting  to  be  against 
it  wherein  judgment  was  entered  and  a  sale  made  of  the  prop- 
erty. To  this  question  we  direct  our  attention.  We  are  of 
the  opinion  that  the  section  does  not  refer  to  corporations 
formed  by  virtue  of  compliance  with  the  general  laws  provid- 
ing for  their  organization.  The  charter  of  such  a  corpora- 
tion consists  of  the  general  laws  under  which  it  is  formed, 
coupled  with  the  articles  of  association  or  agreement  adopted 
in  conformity  with  them.  Prior  to  1867,  when  congress  pro- 
hibited the  legislative  assembly  of  the  territory  of  Montana 
from  granting  private  charters  or  special  privileges  (Section 
1889  of  the  Revised  Statutes  of  the  United  States),  the  assembly 
had  by  special  laws  granted  many  private  charters  for  cor- 
porations, and  a  multitude  of  special  privileges  to  natural  per- 
sons. Some  of  the  charters  and  grants  were  for  specified 
periods,  while  others  were  not  limited  as  to  duration,  and 
werQ  therefore  perpetual.  Existing  '^charters,"  as  the  term 
is  used  in  Section  1,  means  much  the  same  as  existing  ^'grants 
of  special  or  exclusive  privileges,"  the  former  referring  more 
particularly  to  corporations.  Without  expressing  any  views 
in  respect  of  the  effect  of  the  section  upon  corporations  there- 
tofore created  and  formed,  and  then  in  being,  by  virtue  of 
special  charters,  or  of  its  effect  upon  the  rights  of  natural  per- 
sons to  whom  had  been  granted  special  privileges,  we  are  of 
the  opinion  that  the  section,  in  so  far  as  its  purpose  need  now 
be  inquired  into,  was  intended  to  annul  all  private  charters  or 
special  grants  then  existing  under  which  the  corporations 
thereby  authorized  had  not  organized — that  is,  been  formed — 
or  commenced  business  in  good  faith  before  the  adoption  of 
the  constitution.     The  section  has  nothing  to  do  with  corpor- 
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atioDs  formed  under  authority  of  the  general  laws;  such  cor- 
porations are  organized  by  a  compliance  with  the  provisions 
of  general  laws  permitting  corporations  to  be  formed.  A 
compliance  with  these  laws  results,  of  itself,  in  the  organiza- 
tion of  the  corporations.  Such  organization  has  no  reference 
to  the  internal  proceedings  of  the  corporation,  such  as  a  meet- 
ing of  stockholders  and  the  like;  it  means  the  formation  or 
birth  of  the  body  corporate.  On  the  other  hand,  a  special  or 
private  charter  purporting  to  create  a  corporation  does  not 
necessarily  organize  it, — in  order  that  the  corporation  be 
organized,  there  must  be  an  acceptance  of  the  charter,  and  a 
compliance  with  whatever  the  special  law  may  require.  The 
word  ^'organize''  as  used  in  Section  1,  is  not  appropriate,  and 
wasnotemploj-^ed,  to  describe  what  corporations  formed  under 
general  laws  must  do  before  the  adoption  of  the  constitution 
in  order  to  preserve  their  franchises,  for  such  corporations 
had  already  been  organized,  by  virtue  of  the  filing  in  the  proper 
offices  of  the  certificates  required.  That  Section  1  was  not 
designed  to  include  within  its  provisions  corporations  formed 
and  existing  under  general  laws  would  seem  to  be  countenanced 
by  Section  2-  of  Article  XV,  which,  after  prohibiting  the  legis- 
lative assembly  from  granting,  extending,  or  amending  by 
special  law  any  charter  of  incorporation,  enjoins  upon  it  the 
duty  of  providing  '*by  general  law  for  the  organization  of 
corporations  hereafter  to  be  created."  To  hold  that  Section 
1  was  designed  to  invalidate,  for  failure  to  organize  (in  the 
sense  of  electing  directors,  and  the  like)  or  commence  business 
before  the  adoption  of  the  Constitution,  the  charters  of  cor- 
porations formed  under  the  general  laws,  we  must  declare 
that  the  f  ramers  of  the  Constitution  intended  to  annul  the  char- 
ters of  corporations  so  failing,  although  such  charters  were 
obtained  by  filing  the  certificates  of  incorporation  on  the  day 
next  proceeding  the  8th  of  November,  1889.  The  section  is 
not  to  be  so  interpreted.  It  follows  that  the  Golden  Gale 
Mining  Company,  for  aught  that  appears  in  the  complaint, 
continued  to  exist  as  a  corporation  after  the  adoption  of  the 
Constitution. 
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The  judgment  is  affirmed. 
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Affirmed. 


Mb.  Chief  Justice  Brantly,  having  tried  the  case   in  the 
court  below,  does  not  participate  in  the  foregoing  decision. 


STATE  ex  rel.  HEL^:NA  WATER  WORKS  CO.,  Appel- 
lant, V.  CITY  OF  HELENA  et  al.. 
Respondents. 

[No.  154G.J 
ISubmitied  June  25, 1900.    Decided  December  17, 1900.  j 

Municipal  Corpoi^ations — Indebtedness —  Constitutional  Liini- 
tation —  Contracts  Exceeding —  Validity — Appropriation  to 
Pay — Notice  of  Limit — Mandanuis. 

1.  A  City  bad  already  exceeded  the  eoDstltutlonal  limit  of  lodebtedness.  A  water  com- 
pany furnished  it  water  for  fire,  sewerage  and  other  municipal  purposes  under  an 
ordinance  proTlding  for  the  obtaining  of  water  for  such  purposes  for  a  certain  pe- 
riod, at  a  certain  price,  payable  monthly,  appropriating  out  of  the  city's  yearly  reye- 
nues  sufficient  money  to  pay  for  it.  and  ordering  the  city  council  for  such  term  to 
levy  annual  taxes  sufficient  to  meet  the  appropriation,  under  the  Political  Code  of 
the  state  authorizing  the  ievy  of  taxes  for  general  purposes.  Held,  that  the  company 
could  not  recover  for  water  so  furnished,  under  Constitution,  Art.  XIII,  Sec.  6,  pro- 
viding that  no  city  shall  be  allowed  to  become  indebted  in  any  manner  or  for  any 
purpose  to  an  amount,  including  existing  indebtedness.  In  the  aggregate  exceeding 
3  per  centum  of  the  taxable  property  therein,  since,  as  the  liability  of  the  city  would 
be  general  and  not  special  thereunder,  the  contract  entered  into  created,  and  the 
amount  due  for  water  furnished  thereunder  constitutes,  an  indebtedness  within  the 
prohibition  of  the  Constitution. 

2.  The  fact  that  the  city  council,  in  accordance  with  Political  Code,  Sec.  4874.  providing 
that  the  city  council  must  at  a  certain  time  pass  an  annual  appropriation  ordinance 
sufficient  to  defray  the  expenses  or  liabilities  of  tlie  city  for  the  ensuing  year,  si)eci- 
fylng  the  amount  for  each  object,  appropriated  a  sum  to  pay  for  water  furnished 
under  such  contract,  does  not  make  the  city  liable  therefor,  since  the  contract  out 
of  which  the  liability  arose  is  void,  and  no  lawful  authority  to  pay  it  exists. 

3.  Where  the  liability  of  a  city  under  a  contract  is  general,  and  not  special,  if  there  is 
no  limit  to  the  amount  for  which  such  city  can  become  indebted  for  a  failure  on  the 
part  of  the  city  to  meet  Its  obligations  under  the  contract  as  they  fell  due,  the  other 
party  can  recover  a  general  Judgment  against  the  city,  and  have  a  mandamui  for  tlie 
ievy  and  collection  of  a  tax  to  pay  it. 

4.  Where  the  powers  of  a  city  to  Incur  indebtedness  are  limited,  it  is  the  duty  of  one 
who  malses  a  contract  with  such  a  city,  whereby  an  indebtedness  is  created,  to  tal^e 
notice  of  the  financial  condition  of  the  city,  and  to  determine  whether  the  proposed 
indebtedness  exceeds  the  constitutional  limitation,  and,  not  having  done  so,  he  can- 
not  recover  where  the  city  is  already  Indebted  beyond  that  limit. 
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Appeal  from  District  Courts  Lewis  and  Clarke  Cmmiy; 
S,  II.  Mclntire^  Judge. 

Application  by  the  State  of  Montana,  on  the  relation  of 
the  Helena  Water  Works  Company  for  a  writ  of  viandamus 
against  the  city  of  Helena  and  the  city  council  of  the  city  of 
Helena.  From  a  judgment  on  the  pleadings  in  favor  of  de- 
fendants, plaintiff  appeals.     Affirmed. 

V 

Statement  of  the  Case. 

The  appellant,  in  the  district  court  of  Lewis  and  Clarke 
county,  made  an  application  for  a  writ  of  manrfami^^  requiring 
the  city  of  Helena,  and  the  city  council  of  the  city  of  Helena, 
to  audit,  allow  and  pay  certain  claims  for  water  furnished  to 
said  city  during  and  since  the  month  of  May,  1898,  under  the 
terms  of  an  ordinance  passed  by  the  city  council  of  the  city 
of  Helena  on  the  17th  day  of  August,  1897,  and  also  requir- 
ing the  city  and  said  city  council  to  appropriate  sufficient  of 
the  tax  levied  in  the  year  1899  to  pay  the  amount  due  and  to 
become  due  under  said  ordinance  for  water  furnished  during 
the  fiscal  year  commencing  the  first  Monday  in  May,  1900. 

The  facts  are  substantially  as  follows:  On  the  16th  day  of 
March,  1897,  in  a  suit  then  pending  in  the  Circuit  Court  of 
the  United  States  in  and  for  the  district  of  Montana,  one 
James  H.  Mills  was  appointed  receiver  of  the  water  plant 
owned  and  operated  by  the  Helena  Consolidated  Water  Com- 
pany, and  used  for  the  purpose  of  supplying  the  city  of  Helena 
and  the  inhabitants  thereof  with  water.  On  August  17,  1897, 
as  stated  above,  the  city  council  of  the  city  of  Helena  duly 
passed  Ordinance  No.  367,  entitled  "To  provide  the  city  of 
Helena  with  water  for  fire,  sewerage  and  other  municipal  pur- 
poses for  a  period  of  five  years  from  August  1st,  1897.'' 
Among  other  things,  said  ordinance  provided  that  James  H. 
Mills,  as  receiver  of  the  Helena  Consolidated  Water  Company, 
should  furnish  to  the  city  of  Helena,  for  a  period  of  five  years 
from  the  1st  day  of  August,  1897,  an  ample  and  sufficient 
supply  of  good,  pure,  wholesome  and  clear   water  for  fire. 
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sewerage  and  other  municipal  purposes.  The  consideration 
for  the  water  so  furnished  was  the  sum  of  $1,500  per  month, 
payable  on  or  before  the  10th  day  of  each  month,  for  water 
furnished  during  the  preceding  month.  Section  11  of  said 
ordinance  is  as  follows: 

"There  is  hereby  appropriated  out  of  the  yearly  revenues 
of  said  city  of  Helena,  for  the  use  and  benefit  of  said  receiver, 
during  the  full  term  of  five  years  from  and  after  the  first  day 
of  August,  A.  D.  1897,  the  sum  of  fifteen  hundred  dollars 
per  month  for  the  use  of  water  through  the  present  existing 
hydrants,  by  said  city,  for  the  purpose  of  fire,  sewerage  and 
other  municipal  purposes;  and  the  further  sum  of  five  dollars 
and  eighty-three  cents  per  month  per  hydrant  for  each  and 
every  hydrant  hereafter  ordered  to  be  erected  by  said  city 
council  for  the  use  of  water  through  the  same  for  fire,  sewer- 
age and  other  municipal  purposes.  And  it  is  hereby  made 
the  duty  of  said  city  council  during  the  term  of  five  years  to 
levy  annual  taxes  under  the  provisions  of  the  Political  Code 
of  the  State  of  Montana  authorizing  the  levy  of  taxes  for  gen- 
eral purposes,  sufBcient  in  amount  to  meet  the  appropriations 
hereby  made." 

Said  ordinance  further  provided  that  within  30  days  after 
the  passage  thereof  said  receiver  should  file  with  the  city  clerk 
an  acceptance  in  writing  of  all  the  terms  and  conditions  there- 
of, and  that  immediately  thereafter  said  ordinance  should  be- 
come effectual  as  a  contract  between  the  city  and  said  receiver, 
for  the  purposes  and  upon  the  terms  and  conditions  named 
therein.  It  appears  from  the  petition  that  within  said  period 
of  30  days  said  James  H.  Mills,  as  receiver,  filed  his  accept- 
ance in  writing  of  the  terms  and  conditions  of  said  ordinance. 
It  further  appears  that  since  the  acceptajice  of  said  ordinance 
water  has  been  furnished  to  the  city  of  Helena  in  accordance 
with  the  terms  theieof,  and  has  been  used  by  said  city  for  the 
purposes  mentioned  therein.  It  also  appears  that  nothing 
has  been  paid  for  wuier  furnished  since  the  1st  day  of  May, 
1898. 

It  is  alleged  in  tho  petition  that  the  said  city  of  Helena  levied 
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a  tax  for  general  municipal  and  administrative  purposes 
sufficient  in  amount  to  meet  and  discharge  the  appropriation 
made  in  said  ordinance  for  the  fiscal  year  beginning  with  the 
first  Monday  in  May,  1898,  together  with  all  other  liabilities 
and  expenses  of  said  city  for  said  year;  that  a  like  tax  was 
levied  by  the  city  council  for  the  fiscal  years  commencing 
with  the  first  Monday  in  May,  1899,  and  1900,  respectively, 
in  each  instance  sufficient  in  amount  to  pay  aAd  discharge  the 
appropriation  made  by  said  ordinance  for  each  of  said  years, 
together  with  the  other  liabilities  and  expenses  of  the  city. 
It  is  alleged  that  each  year  since  the  passage,  approval,  and 
acceptance  of  said  ordinance  the  said  city  council  has  appro- 
priated in  the  annual  appropriation  ordinance  the  sum  of 
$18,000  to  pay  for  water  furnished  under  said  ordinance. 
Then  follows  an  allegation  that  the  water  plant  and  system  of 
appellant  is  the  only  one  in  the  city  of  Helena,  and  that  no 
other  person  or  corporation  was,  either  at  the  time  of  the  pas- 
sage or  acceptance  of  said  ordinance,  or  long  prior  thereto,  or 
is  now,  in  a  position  to  furnish  water  to  said  city  of  Helena 
for  the  purposes  specified  in  said  ordinance. 

The  amended  answer  to  the  petition  consisted  of  denials  of 
certain  allegations  contained  therein,  certain  allegations  not 
now  material,  and  seperate  defenses  in  substance  as  follows: 

(1)  That  no  bids  were  ever  asked  for  or  received  prior  to 
entering  into  the  alleged  contract  between  the  said  city  and 
said  James  H.  Mills,  receiver,  predecessor  in  interest  of  ap- 
pellant; that  no  bids  for  entering  into  said  alleged  contract 
were  ever  asked  or  advertised  for  as  required  by  the  provis- 
ions of  Article  I  of  Chapter  XVI,  relating  to  contracts,  of  the 
Revised  Ordinances  of  1897  of  said  city  of  Helena;  and  that 
when  said  contract  was  entered  into  a  contract  could  have  been 
made  with  responsible  parties,  who  would  have  agreed  within 
six  months  thereafter  to  supply  the  said  city  with  water  for 
the  purposes  mentioned  in  said  ordinance,  from  sources  other 
than  those  owned  or  controlled  by  the  appellant. 

(2)  That  at  the  time  the  city  entered  into  said  contract, 
and  during  all  of  the  year  1897,  as  shown  by  the  last  assess- 
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ment  for  state  and  county  taxes,  the  value  of  the  taxable 
property  in  the  city  of  Helena  did  not  exceed  the  sum  of  $12,- 
656,783,  and  that  it  has  not  at  any  time  since  exceeded  such 
sum;  that  at  the  time  said  contract  was  entered  into,  and  at  all 
times  since,  the  aggregate  indebtedness  of  the  city  was,  and 
still  is,  largely  in  excess  of  the  3  per  centum  of  the  value  of 
the  taxable  property  therein,  as  shown  by  411  the  assessments 
for  state  and  county  taxes  made  during  any  of  the  times  men- 
tioned in  said  petition,  and  was  at  all  of  said  times,  and  still 
is,  in  excess  of  the  sum  of  $516,000. 

To  the  amended  answer  a  replication  was  filed.  Defendant 
moved  for  judgment  on  the  pleadings,  which  motion  was  by 
the  court  sustained.  From  the  judgment  entered  upon  said 
order,  this  appeal  is  taken. 

Messrs.  Clayberg  it  Gxinn  and  Mr,  H,  G.  McJntire^  for 
Appellant. 

Mr.  Edward  Ilorshy^  for  Respondents. 

MR.  JUSTICE  WORD,  after  stating  the  case,  delivered  the 
opinion  of  the  Court. 

• 
The  first  question  we  shall  consider  is:  Did  the  city  of 
Helena,  by  entering  into  the  contract  for  a  water  supply,  in- 
cur an  ''indebtedness,'^  within  the  meaning  of  that  term  as  it 
is  used  in  Section  6  of  Article  Xlll  of  the  Constitution  of 
Montana? 

Section  6  of  Article  XHI  of  the  Constitution  is  as  follows: 
"No  city,  town,  township  or  school  district  shall  be  al- 
lowed to  become  indebted  in  any  manner  or  for  any  purpose 
to  an  amount,  including  existing  indebtedness,  in  the  aggre- 
gate exceeding  3  per  centum  of  the  value  of  the  taxable  prop- 
erty therein,  to  be  ascertained  by  the  last  assessment  for  the 
state  and  county  taxes  previous  to  the  incurring  of  such  in- 
debtedness, and  all  bonds  or  obligations  in  excess  of  such 
amount  given  by  or  on  behalf  of  such  city,  town,  township  or 
school  district  shall   be  void;  provided^  however^  that  the  leg- 
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islative  assembly  may  extend  the  limit  mentioned  in  this  sec- 
tion, by  authorizing  municipal  corporations  to  submit  the 
question  to  a  vote  of  the  taxpayers  affected  thereby,  when 
such  increase  is  necessary  to  construct  a  sewerage  system  or 
to  procure  a  supply  of  water  for  such  municipality,  which 
shall  own  and  control  said  water  supply  and  devote  the  reve- 
nues derived  therefrom  to  the  payment  of  the  debt." 

It  is  admitted  by  the  pleadings  that  at  the  time  when  the 
contract  between  James  H.  Mills,  receiver,  and  the  city  of 
Helena  was  executed  the  city  of  Helena  was  indebted  in  a  sum 
in  excess  of  3  per  centum  of  the  assessed  valuation  of  the  tax- 
able property  in  said  city,  as  ascertained  by  the  last  assess- 
ment prior  thereto  for  state  and  county  taxes. 

In  the  court  below  counsel  for  defendants  took  the  position 
that  the  city,  thus  indebted,  by  entering  into  said  contract, 
created  an  indebtedness  within  the  prohibition  of  the  Consti- 
tution. In  support  of  this  position,  the  case  of  Davenport  et 
al.  V.  Kleinachmidt  et  al.^  6  Mont.  502,  13  Pac.  249,  among 
others,  was  cited.  In  view  of  the  fact  that  the  respondents 
claim  that  this  decision  is  conclusive  of  the  questions  here 
presented,  and  inasmuch  as  the  appellant  seeks  to  show  that 
this  case  has  ibeen  overruled,  or,  at  least,  should  not,  in  the 
light  of  the  facts  here  presented,  be  held  to  control  the  de- 
cision upon  this  appeal,  we  will  examine  the  case  of  Daven- 
port et  al,  V.  Kleinschmidt  et  al. ,  and  seek  to  determine  if  any 
of  the  questions  therein  decided  are  the  same  as  those  now 
presented. 

The  suit  of  Davenport  et  aL  v.  Kleinschmidt  et  al.  was  one 
for  a  perpetual  injunction,  brought  against  the  mayor  and 
aldermen  of  the  city  of  Helena  and  George  F.  Woolston,  to 
restrain  them  from  carrying  out  a  certain  contract,  alleged  to 
be  illegal,  by  laying  water  mains,  or  erecting  hydrants  in  the 
city,  or  by  issuing  any  warrants  for  any  water  supplied  to 
said  city  under  said  contract.  Passing  over  those  portions  of 
the  opinion  given  up  to  matters  Aot  now  material,  we  come  to 
a  question  like  unto  the  one  now  before  us.  We  quote  as 
follows:     ^<But  in  such  a  contract  as  that  proposed  by  the 
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ordinance  in  controversy  actually  forbidden  by  the  charter  of 
the  city,  as  i^  contended  by  the  respondents?  Let  us  examine 
the  charter,  for  the  purpose  of  pointing  out  the  precise  sec- 
tion imposing  the  restriction.  It  is  therein  prescribed  <that 
said  city  shall  not  be  authorized  to  incur  any  indebtedness  on 
behalf  of  said  city,  for  any  purpose  whatever,  to  exceed  the 
sum  of  f  20, 000.'  Section  17,  as  amended  by  the  Act  of  1883 
(page  19,  Charter).  The  allegations  of  the  complaint,  which,  for 
the  purpose  of  this  case,  are  for  the  present  taken  as  true, 
show  the  present  bonded  indebtedness  of  the  city  to  be  $19,- 
500,  and  the  floating  debt,  consisting  of  outstanding  warrants, 
to  be  $15,000.  No  distinction  is  drawn  in  the  charter  be- 
tween bonded  debt  and  floating  debt,  and,  from  the  figures 
presented,  it  clearly  appears  that  the  limit  has  been  already 
reached,  and  that  the  city  cannot  incur  any  further  indebted- 
ness, until  some  of  that  outstanding  has  been  discharged,  or 
the  limit  enlarged  by  the  legislature.  Then  if,  by  entering 
into  the  proposed  contract,  the  city  council  would  'incur  an 
indebtedness, '  the  same  is  plainly  prohibited  by  the  express 
terms  of  the  charter."  The  Court  then  goes  on  to  interpret 
the  term  '^indebtedness"  as  used  in  the  city  charter,  and  ex- 
haustively reviews  the  decisions  of  Iowa,  Illinois  and  Indiana, 
wherein  the  meaning  of  constitutional  provisions  practically 
the  same  as  those  of  Section  6  of  Article  XIII  of  the  Cdnsti- 
tion  of  Montana  is  determined,  and  reaches  the  conclusion  that 
•  the  contract  before  the  Court  involved  a  liability  to  pay  money 
on  a  contingency  morally  sure  to  take  place,  irrespective  of 
any  action  taken,  or  option  exercised,  by  the  city  in  the  fu- 
ture, and  so  constituted  an  indebtedness  such  as  was  prohibited 
by  the  express  terms  of  the  charter.  Among  other  cases  cited 
from  and  commented  on  by  the  Court  in  reaching  this  conclu- 
sion were;  Burlington  Water  Co.  v.  Woodward^  49  Iowa  59, 
and  .Grant  v.  City  of  Davenport,  36  Iowa  401.  Counsel  for 
appellant  contend  that  these  decisions  were  misinterpreted  by 
the  Court  in  Davenport  et  at.  v.  Kleinschmidt  et  al. ,  and  so, 
when  carefully  considered,  do  not  support  the  conclusion 
drawn  therefrom.     Let  us  see   if  this  is  so.     The  Supreme 
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Court  of  Iowa  in  Bwlington  Water  Co.  v.  Woodward^  »uvra^ 
construing  a  constitutional  provision  almost  identical  with  our 
own  says:  <<It  is  believed  the  constitution  applies  not  only 
to  a  present  indebtedness,  but  also  to  such  as  is  payable  on  a 
contingency  at  some  future  day,  or  which  depends  on  some 
contingency  before  a  liability  is  created.  But  it  must  appear 
that  such  contingency  is  sure  to  take  place,  irrespective  of  any 
action  taken,  or  option  exercised,  by  the  city  in  the  future. 
That  is,  if  a  present  indebtedness  is  incurred,  or  obligations 
assumed,  which,  without  further  action  on  the  part  of  the  city, 
have  the  effect  to  create  an  indebtedness  at  some  future  day, 
such  are  within  the  inhibition  of  the  constitution.  But  if  the 
fact  of  the  indebtedness  depends  upon  some  act  of  the  city,  or 
upon  its  volition,  to  be  exercised  or  determined  at  some  future 
date,  then  no  present  indebtedness  is  incurred,  and  none  will 
be  until  the  period  arrives,  and  the  required  act  or  option  is 
exercised,  and  from  that  time  only  can  it  be  said  there  exists 
an  indebtedness."  Commenting  on  the  above,  this  Court  in 
Davenport  et  aL  v.  Kleinschinidt  et  al.  held  that  case  analo- 
gous to  the  one  then  before  it.  Such,  in  our  opinion,  is  true, 
in  view  of  the  conclusions  reached;  for  it  is  to  be  noted  that 
the  Iowa  decisions  are  in  accord  with  the  views  expressed  in 
Davenport  et  aL  v.  Kleinschmidt  et  aZ.,  to  this  extent,  at 
least,  that  a  contract  for  a  water  supply  entered  into  by  a  city 
which  has  already  exceeded  the  constitutional  limit  of  indebt- 
edness, and  which  water  supply  such  city  is  not  able  to  pay 
for  out  of  its  current  revenues,  together  with  its  other  cur- 
rent expenses,  is  a  contract  within  the  prohibition  of  the  con- 
stitution. The  Iowa  court,  however,  goes  further,  and  holds 
<*that  when  the  contract  made  by  the  municipal  corporation 
pertains  to  the  ordinary  expenses,  and  is,  together  with  other 
like  expenses,  within  the  limit  of  its  current  revenues,  and 
such  taxes  as  it  may  legally  and  in  good  faith  intend  to  levy 
therefor,  such  contract  does  not  constitute  *the  incurring:  (»f 
indebtedness'  within  the  meaning  of  the  constitutional  pro- 
visions."  {Grant  v.  City  of  Davenport^  supra.)  But  this 
Court  in  Davenport  et  al.   v.  Kleinschmidt  et  al.  refused  to 
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adopt  the  construction  of  this  constitutional  prohibition  against 
incurring  indebtedness,  though  urged  upon  its  attention  by 
counsel,  but,  on  the  contrary,  approved  the  construction  given 
by  the  courts  of  Illinois  and  other  states  to* a  constitutional 
provision  practically  the  same  as  our  own. 

It  is  said  that  in  Davenport  et  aL  v.  Kleinschmidt^  et  al.  it 
did  not  appear,  as  it  does  from  the  pleadings  in  the  case  at 
bar,  that  for  each  year  since  the  making  of  the  contract  the 
city  had  levied  and  collected  taxes  in  an  amount  sufficient  to 
make  the  payments  provided  for  in  said  contract,  and  to  meet 
all  the  other  liabilities  and  expenses  of  the  city;  but  the  author- 
ities cited  and  approved  by  the  court  passed  upon  a  like  con- 
tention, and  held  it  to  be  against  the  plain  meaning  of  the  con- 
stitution, and  so  without  merit.  Thus,  in  City  of  Springfield 
V.  Edwardsy  84  111.  626,  the  court  say:  ** Appellant  contends 
that  when  liabilities  are  created  and  appropriations  are  made 
which  are  within  the  limits  of  the  revenue  accruing  to  meet 
them,  they  are  not  'debts,'  within  the  meaning  of  the  pro- 
hibition of  the  Constitution;  and  that  temporary  loans  are  not, 
when  within  the  limits  of  the  revenue  expected  to  be  realized. 
The  first  branch  of  this  position  has  support  in  Grant  v.  City 
of  Da/venporty  36  Iowa,  396;  People  v.  Pacheco^  27  Cal.  175; 
Koppihus  V.  Capitol  Commismmer%y  16  Cal.  253;  State  v. 
McGaxdey,  15  Cal.  455;  State  v.  Med^ery,  7  Ohio  St.  522: 
and  State  v.  Mayor ^  etc^  of  City  of  New  Orleana^  23  La.  Ann. 
358.  These  cases  maintain  the  doctrine  that  revenues  may  be 
appropriated  in  anticipation  of  their  receipt,  as  effectually  as 
when  actually  in  the  treasury;  that  the  appropriation  of  mon- 
eys when  received  meets  the  services  as  they  are  rendered, — 
thus  discharging  the  liabilities  as  they  arise,  or  rather  antici- 
pating and  preventing  their  existence.  In  considering  what 
construction  shall  be  given  to  a  constitution  or  a  statute,  we 
are  to  resort  to  the  natural  signification  of  the  words  employed, 
in  the  order  and  grammatical  arrangements  in  which  they  are 
placed;  and  if,  when  thus  regarded,  the  words  embody  a 
definite  meaning,  which  involves  no  absurdity,  and  no  contra- 
diction between  different  parts  of  the  instrument,  then  such 
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meaning  is  the  only  one  we  are  at  liberty  to  say  was  intended 
to   be   conveyed.     There   is   no  difficulty  in  ascertaining  the 
natural    signification   of  the  words   employed   in  the  clause 
of  the  constitution  under  consideration,  and  to  give  them  that 
meaning   involves  no  absurdity  or  contradiction  with   other 
clauses  of  the  constitution.     The  prohibition  is  against  be- 
coming indebted, — that  is,  voluntarily  incurring  a  legal  lia- 
bility to  pay,  —  'in  any  manner  or  for  any  purpose^''  when  a 
given  amount  of   indebtedness  has  previously  been  incurred. 
It  could  hardly  be  probable  that  any  two  individuals  of  average 
intelligence  could  understand  this  language  differently.     It  is 
clear  and  precise,  and  there  is  no  reason  to  believe  the  con- 
vention did  not  intend  what  the  words  convey.     A  debt  pay- 
able in  the  future  is  obviously  no  less  a  debt  than  if  payable 
presently;  and  a  debt  payable  upon  a  contingency,  as  upon 
the  happening  of  some  event,  such  as  the  rendering  of  service 
or  the  delivery  of  property,  etc. ,  is  some  kind  of  a  debt,  and 
therefore  within  the  prohibition.     If  a  contract  or  undertaking 
contemplates,  in   any  contingency,  a  liability  to  pay,  when 
the  contingency  occurs,  the  liability  is  absolute, — the  debt  ex- 
ists,— and  it  differs  from  a  present,  unqualified  promise  to  pay 
only   in  the  manner  by  which  the  indebtedness  was  incurred. 
And,  since  the  purpose  of  the  debt  is  expressly  excluded  from 
consideration,  it  can  make  no  difference  whether  the  debt  be 
for  necessary  current  expenses  or  for  something:  else. "     And, 
as  if   these  propositions  did  not  cover  the  question,  the  court 
went  further,  and  held  it  unlawful  for  a  city  indebted  beyond 
the  constitutional  limit  to  incur  a  liability  for  current  expenses 
or  for  anything  else,  even  though  it  should  at  the  same  time 
make  a  formal  appropriation,  within  the  limits  of  its  revenue, 
to  meet   it;  that   to  avail  itself  of  current,  but  uncollected, 
revenue  for  such  purpose  it  must  go  further,  and  assign  the 
amount  out  of  a  tax  actually  levied,  and  without  recourse,  in 
such  a  manner  as  to  ''leave  upon  the  city  no  future  obligation, 
either  absolute  or  contingent,  whereby  its  debt  might  be  in- 
creased."    {Prince  v.  City  of  Quin<yy,  128  111.  443,  21  N.  E. 
768.) 
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In  Law  V.  People^  87  111.  385,  the  case  of  City  of  Spring- 
field V.  Edwards^  supra^  is  approved,  the  propositions  above 
quoted  therefrom  are  afSrmed,  and  it  is  there  declared  that 
the  inhibition  of  the  constitution  includes  ^  ^indebtedness"  of 
every  kind  and  character,  and  in  every  sense  of  the  term,  no 
matter  what  the  form  by  which  it  is  evidenced  may  be,  when 
contracted  or  issued  after  the  statutory  limit  is  reached. 

In  Buchana/n  v.  City  of  Litchfield,  102  U.  S.  278,  26  L.  Ed. 
138,  and  City  of  Litchfield  v.  Ballou,  114  U.  S.  190,  5  Sup. 
Ct.  820,  29  L.  Ed.  132,  the  construction  placed  upon  that 
section  of  the  Illinois  constitution  before  the  court  in  City  qf 
SpHng field  v.  Ed/voardsj  and  Law  v.  People^  aupra^  is  approved. 
In  the  latter  case,  Mr.  Justice  Miller,  speaking  for  the  court, 
says:  <'The  language  of  the  constitution  is  that  no  city,  etc. 
^shall  be  allowed  to  become  indebted  in  any  manner  or  for  any 
purpose  to  an  amount,  including  existing  indebtedness,  in  the 
aggregate  exceeding  five  per  centum  on  the  value  of  its  taxable 
property. '  It  shall  not  hecome  indebted.  Shall  not  incur  any 
pecuniary  liability.  It  shall  not  do  this  in  any  manner. 
Neither  by  bonds,  nor  notes,  nor  by  express  or  implied 
promises.  Nor  shall  it  be  done  for  any  purpose.  No  matter 
how  urgent,  how  useful,  how  unanimous  the  wish.  There 
stands  the  existing  indebtedness  to  a  given  amount  in  relation 
to  the  sources  of  payment  as  an  impassable  obstacle  to  the 
creation  of  any  further  debt,  in  any  manner,  or  for  any  pur- 
pose whatever.  If  this  prohibition  is  worth  anything,  it  is  as 
effectual  against  the  implied  as  the  express  promise,  and  is  as 
binding  in  a  court  of  chancery  as  a  court  of  law."  Such  was 
the  interpretation  by  the  highest  court  in  the  land  of  this  con- 
stitutional provision  of  the  state  of  Illinois  when  our  own  Con- 
stitution containing  a  like  provision  was  adopted. 

We  have  carefully  examined  those  sections  of  our  Constitu- 
tion wherein  counsel  for  appellant  claim  an  interpretation  of 
the  term  ''indebtedness,"  as  used  in  the  constitution,  may  be 
found.  The  sections  cited  are  by  their  terms  applicable  to 
the  state  alone.  By  them  the  limit  of  state  indebtedness  is 
fixed,  as  is  the  limit  of  taxation  as  well.     In  the  case  of  cities. 
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etc.,  the  limit  of  indebtedness  is  fixed  by  the  constitution,  but 
the  limit  of  taxation  is  fixed  by  the  Code,  and  so  subject  to 
change.  Why  cities,  etc.,  were  not  included  within  the  terms 
of  Section  2,  of  Article  XIII,  and  Section  12,  of  Article  XI 1, 
we  need  not  pause  to  inquire,  since  we  find  as  to  them  an  ex- 
press provision,  the  meaning  of  which  is  now  before  us  for 
determination.  Nothing  is  said  in  the  constitution  as  to  the 
manner  in  which  a  city  shall  meet  its  current  expenses.  The 
inhibition  is  against  a  city  becoming  indebted  in  any  manner 
or  for  any  purpose  to  an  amount  exceeding  a  certain  per  cent, 
of  its  taxable  property. 

In  view  of  these  holdings,  we  can  conceive  of  no  possible 
ground  for  the  supposed  distinction  between  an  indebtedness 
for  current  expenses,  payable  out  of  the  current  revenues, 
and  one  for  the  payment  of  which  no  provision  has  been  made, 
and  for  which  the  city  is  generally  liable.  (See,  also,  FviUr 
v.  City  of  Chicago,  89  111.  282;  Fidler  v.  Heath,  Id,  296; 
Ifoiodt  V.  City  of  Peoria^  90  III.  104;Pri?io«v.  City  of  Quincy^ 
106  111.  138;  City  of  Chicago  v.  McDonald  176  111.  404,  52 
N.  E.  982;  City  of  Helena  v.  Mills,  36  C.  C.  A.  1,  94  Fed. 
916;i?^arrfv.  City  of  Hopkinsville,  95  Ky.  239,  24  S.  W. 
S72,  23  L.  R.  A.  402;  Spillman  v.  City  of  Parkersburg,  35 
W.  Va.  606,  14  S.  E.  279;  People  ex  rel.  Seeley  v.  May,  9 
Colo.  404,  12  Pac.  839;  Niles  Waterworks  v.  City  of  Mte9, 
59  Mich.  311,  26  N.  W.  526;  Sackett  v.  City  of  New  Albany, 
88  Ind.  473;  Ming  v.  Pratt,  22  Mont.  262,  56  Pac.  279;  Jay 
v.  School  Dist.  24  Mont.  219,  61  Pac.  250.) 

Counsel  for  appellant  next  contend  that,  even  if  this  court 
is  of  opinion  that  the  case  of  Davenport  et  al.  v.  Kleinschmidt, 
i  t  aL  supports  the  proposition  that,  by  entering  into  the  con- 
tract now  before  us,  the  city  incurred  an  indebtedness  such  as 
is  prohibited  by  the  constitution,  yet  that  case  cannot  be  looked 
to  as  an  authority,  for  the  reason  that  it  has  been  overruleJ 
by  the  case  of  State  ex  rel.  Great  Falls  Water  Works  v.  City 
of  Great  Falls,  19  Mont.  618,  49  Pac.  15.  We  do  not  so 
read  this  last  case.  At  the  time  the  contract  before  the  court 
in  the  Great  Falls  case  was  entered  into  there  existed  an  act 
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of  the  legislature  conferring-  upon  cities  the  power  to  levy  and 
collect  a  tax,  not  to  exceed  five  mills  on  the  dollar,  for  fire  and 
water  purposes.  The  court  said:  ''This  law  was  in  force 
when  Ordinance  No.  17  was  passed,  approved,  and  accepted. 
We  are  of  the  opinion  that  this  law  became  a  part  of  the 
contract  embodied  in  said  ordinance,  and  that  relator  had  a 
right  to  insist  that,  in  so  far  as  might  be  necessary  to  pay 
what  was  due  it  for  hydrant  rentals  in  accordance  with  rates 
prescribed  in  the  ordinance  contract^  a  special  tax,  as  provided 
for  in  that  act,  should  be  levied  annually;  of  course,  in  only 
such  sums  as  would  be  needed,  and  not  exceeding  the  five  mill 
limit.  The  contract  was  entered  into  in  contemplation  of  a 
special  fund  being  created  by  the  city  to  meet  liabilities  in- 
curred thereunder,  and  the  legislature  in  said  act  contemplated 
at  the  time  that  cities  of  the  territory  should  pay  for  water 
used  by  them  for  sewerage  and  fire  purposes  from  taxes  levied 
and  collected  for  that  specific  purpose.  The  case  6t  Daven- 
port et  al.  V.  Kleinachmidty  et  al.  supra^  does  not  disapprove 
the  Iowa  cases  holding  that,  because  a  general  law  provided 
for  payment  from  a  special  fund,  a  liability  incurred  by  a  city 
to  supply  its  inhabitants  with  water  was  not  a  'debt,'  in  the 
sense  of  the  term  as  employed  in  the  constitution  of  Iowa, 
forbidding  cities  to  incur  debts  in  excess  of  a  certain  propor- 
tion of  their  assessable  property.  It  was  under  different  con- 
ditions of  law  and  fact  that  the  Supreme  Court  of  the  Territory 
of  Montana  held  in  Dameixport  et  al.  v.  Kleinachmidt  et  al. 
that  the  liability  incurred  by  the  city  of  Helena  under  its  or- 
dinance contract  was  a  debt.  This  appears  from  a  careful 
reading  of  the  case." 

The  case  of  Davenport  et  al.  v.  Eleinschmidt  et  al.  and  the 
Great  Falls  case  stand  for  two  different  and  distinct  principles. 
The  first  is  an  authority  for  the  proposition  that  when  a  mu- 
nicipality has  exceeded  the  constitutional  limit  of  indebtedness 
a  contract  for  a  water  supply,  under  which  the  city  is  liable 
generally,  is  the  incurring  of  an  indebtedness,  within  the  mean- 
ing of  the  constitution,  and  the  Great  Falls  case  is  an  author- 
ity for  the  proposition  that  such  a  contract  does  not  create  an 
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indebtedness  when  the  city  making  the  contract  is  authorized 
by  law  to  levy  a  special  tax  expressly  for  the  payment  of  such 
contract  liability.  In  a  case  falling  within  the  first  class,  the 
liability  of  the  city  is  general,  and  is  payable  out  of  all  its 
revenues;  thus,  in  the  case  at  bar.  Section  11  of  the  ordinance 
makes  it  the  duty  of  the  « *city  council  during  the  term  of  five 
years  to  levy  annual  taxes  under  the  provisions  of  the  Political 
Code  of  the  state  of  Montana  authorizing  the  levy  of  taxes  for 
(/eneral purposes,  sufficient  in  amount  to  meet  the  appropriations 
hereby  made,"  which,  as  appropriated  by  the  same  section,  is 
the  sum  of  $1,500  per  month  for  water  furnished.  In  cases 
falling  within  the  second  class,  the  liability  is  special,  and  is 
limited  to  the  amount  of  the  special  tax  the  levy  of  which  is 
expressly  authorized  by  law.  So  it  may  be  said  that  the  Great 
Falls  case  approves,  rather  than  overrules,  the  case  of  Daven- 
port et  al.  V.  Kleinschmidt  et  al.  (See  City  of  Hdena  v. 
MlllSy  sxipra  )  And  it  may  be  here  noted  that  since  the  de- 
cision of  the  Great  Falls  case  the  special  tax  for  fire  and 
water  purposes  therein  considered  has  been  abrogated  by  the 
adoption  of  the  Codes,  and  the  same  conditions  are  ndw  pre- 
sented as  existed  at  the  time  the  case  of  Davenport  et  al.  v. 
Kleiiischmidt  et  al,  was  decided.  ( City  of  Helena  v.  MilU^ 
supra,) 

Counsel  for  appellant  contend  that  the  conclusions  reached 
by  this  Court  in  Davenport  et  al.  v.  Kleinschmidt  et  al,  are  in 
conflict  with  the  decision  of  the  Supreme  Court  of  the  United 
States  in  City  of  Walla  Walla  y,  Walla  Walla  Water  Co. 
172  U.  S.  1,  19  Sup.  Ct.  77,  43  L.  Ed.  341.  With  this  we 
cannot  agree.  In  the  first  place,  it  appears  from  a  reading  of 
the  opinion  in  the  Walla  Walla  Case  that  at  the  time  the  bill 
in  equity  was  filed,  and  the  preliminary  injunction  against 
the  city  was  granted  the  city  of  Walla  Walla  was  not 
indebted  to  an  amount  in  excess  of  the  limit  of  in- 
debtedness fixed  in  its  charter.  Commenting  on  limita- 
tions of  this  character,  the  court  in  the  Walla  Walla 
case  say:  ''The  obvious  purpose  of  limitations  of  this 
kind  in  municipal  charters   is  to  prevent    the    improvident 
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contracting  of  debts  for  other  than  the  ordinary  current  ex- 
penses of  the  municipality.  It  certainly  has  no  reference  to 
debts  incurred  for  the  salaries  of  municipal  officers,  members 
of  the  lire  and  police  departments,  school  teachers,  or  other 
salaried  employes  to  whom  the  city  necessarily  becomes  in- 
debted in  the  ordinary  conduct  of  municipal  affairs,  and  for 
the  discharge  of  which  money  is  annually  raised  by  taxation. 
For  all  purposes  necessary  to  the  exercise  of  their  corporate 
powers,  they  are  at  liberty  to  make  contracts  regnrdless  of  the 
statutory  limitation,  provided,  at  least,  that  the  amount  to  be 
raised  each  year  does  not  exceed  the  indebtedness  allowed  by 
the  charter.  Among  these  purposes  is  the  prevention  of  fires, 
the  purchase  of  fire  engines,  the  pay  of  firemen,  and  the  supply 
of  water  by  the  payment  of  annual  rentals  therefor.  It  is 
true  that  in  the  case  of  Lake  Co.  v.  Rollins^  130  U.  S.  662,  9 
Sup.  Ct.  661,  32  L.  Ed.  1060,  it  was  held  by  this  Court  that 
a  similar  provision  in  the  constitution  of  Colorado  was  an  ab- 
solute limitation  upon  the  power  to  contract  any  and  all  in- 
debtedness, including  warrants  used  for  county  expenses,  such 
as  for  witness  and  jurors'  fees,  election  costs,  charges  for 
board  of  prisoners,  county  treasurers'  commissions,  etc.  But 
the  case  is  readily  distinguishable  from  the  one  under  consid- 
eration. That  was  a  suit  against  a  county  upon  a  large  num- 
ber of  warrants  for  current  expenses,  the  defense  being  a 
want  of  authority  on  the  part  of  the  county  commissioners  to 
issud  warrants  which  had  been  put  forth  after  the  limit  of  in- 
debtedness had  been  reached  and  even  exceeded.  They  were 
held  to  be  void.  The  case  is  authority  for  the  proposition 
that  if  the  annual  rentals,  payable  in  this  case,  with  the  other 
expenses,  exceeded  the  limit  of  indebtedness,  the  transaction 
would  be  void;  but  as  it  appears  that  the  limit  of  indebtedness 
was  $50,000,  and  the  amount  of  the  city  debt  but  $16,000,  it 
is  clear  that  the  payment  of  an  annual  rental  of  but  $1,500 
would  be  unobjectionable  upon  this  ground.  If  such  annual 
rentals  exceeded  the  limit  of  indebtedness,  a  different  question 
would  be  presented." 

The  Walla  Walla  Case  is  an  authority  for  the  proposition 
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^  'that  the  contract  of  a  municipal  corporation  for  a  useful  and 
necessary  thing,  such  as  water  or  light,  which  is  to  be  paid 
for  annually  as  furnished,  does  not  create  an  indebtedness  for 
the  aggregate  sum  of  all  the  yearly  payments,  since  the  debt 
of  each  year  comes  into  existence  only  when  the  annual  com- 
pensation has  been  earned,  but  that,  if  the  amount  agreed  to 
be  paid  in  any  installment  in  compliance  with*  such  contract 
transcends  the  amount  of  permitted  indebtedness,  the  city  is 
not  liable  therefor. "  {City  of  Helena  v.  Milh^  supra^  and 
cases  cited. )  With  the  city  already  indebted  when  the  con- 
tract before  us  was  made,  in  a  sum  largely  in  excess  of  the 
constitutional  limit,  how  can  it  be  said  that  the  amount  to  be 
raised  each  year  under  the  contract  does  not  exceed  the 
amount  of  indebtedness  permitted  by  our  Constitution?  A 
fortiori  is  this  true  when  the  water  rent  and  the  other  ex- 
penses of  the  city  for  each  year  are  taken  together,  as  they 
must  be,  under  our  understanding  of  the  Constitution. 

If,  by  entering  into  the  contract  before  us,  an  indebtedness 
was  not  created,  what  was  the  purpose  of  section  11  of  the 
ordinance,  wherein  the  city  bound  itself  during  the  term  of 
five  years  to  levy  annual  taxes  under  the  provisions  of  the 
Political  Code  authorizing  the  levying  of  taxes  for  general 
purposes  to  pay  for  water  supplied  under  the  contract?  It 
may  well  be  said  that  this  obligation  in  itself  implies  the  ex- 
istence of  a  debt  in  favor  of  appellant  and  against  the  city. 

It  follows,  from  the  view  we  have  taken  of  the  propositions 
before  us,  that  the  question  asked  in  the  beginning  of  this 
opinion  must  be  answered  in  the  affirmative. 

2.  The  next  question  presented  for  our  consideration  is 
this:  Does  the  amount  now  due* and  unpaid  for  water  fur- 
nished to  the  city  under  the  contract  before  us  constitute  an 
'  ^indebtedness"  within  the  meaning  of  the  term  as  used  in  that 
section  of  the  Constitution  above  considered^  This  question 
is  virtually  answered  by  the  conclusion  we  have  already 
reached.  Holding,  as  we  do,  that  the  contract  itself  is  void, 
any  obligation  flowing  from  it  is  void  also.  This  view  ac- 
cords with  that  portion  of  Section  6  of  Article  XIII,  *Mprtf, 
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wherein  it  is  declared  '^that  all  bonds  or  obligations  in  excess 
of  such  amoant  (the  limit  of  indebtedness)  given  by  or  on  be- 
half of  such  city,"  etc.,  ''shall  be  void. "  Nor  can  it  make 
any  difference,  in  our  opinion,  that  the  city  council,  in  accord- 
ance with  the  provisions  of  Section  4874:  of  the  Political  Code 
or  otherwise,  appropriated  $18,000  or  other  sum  to  pay  for 
water  furnished  under  said  contract  for  a  given  year.  The 
contract  out  of  which  these  liabilities  arose  being  void,  it  nee- , 
essarily  follows  that  no  lawful  authority  to  pay  them  exists. 
As  we  have  indicated,  the  liability  of  the  city  under  the  con- 
tract before  us,  if  any  existed,  would  be  general,  not  special, 
and,  were  there  no  limit  to  the  amount  for  which  the  city 
could  become  indebted,  for  a  failure  on  the  part  of  the  city 
to  meet  its  obligations  for  water  rent  as  they  fell  due,  the  ap- 
pellant could  recover  a  general  judgment  against  the  city,  and 
have  a  mandamus  for  the  levy  and  collection  of  a  tax  to 
pay  it. 

Counsel  for  appellant  say  that  the  logical  result  of  holding 
that  the  Constitution  prohibits  a  contract  for  current  expenses 
which  a  city  can  meet  out  of  its  current  revenues  together 
with  its  other  current  expenses  is  that  the  city  government 
must  end, — that  the  city  cannot  pay  one  dollar  out  of  its  treas- 
ury for  the  necessities  to  sustain  corporate  life.  Were  it  true 
that  such  dire  results  would  flow  from  giving  force  to  the 
plain  terms  of  the  Constitution,  it  were  better  so  than  that 
this  Court  should,  by  a  loose  construction  of  that  instrument, 
endanger  those  sacred  rights  which  by  its  terms  are  guaran- 
tied to  all  the  people.  {Palmer  v.  City  of  Helena^  19  Mont. 
68,  47  Pac.  209.)  But  that  no  such  results  need  follow  from 
the  construction  we  give  to  this  provision  of  our  Constitution 
is  made  plain  by  a  consideration  of  the  course  pursued  in  those 
states  where  a  like  interpretation  of  a  similar  constitutional 
provision  is  adhered  to.  ''The  effect  of  this  constitutional 
inhibition  is  to  require  cities  indebted  to  the  limit  fixed  by  the 
constitution  to  carry  on  their  corporate  operations,  while  so 
indebted,  upon  the  cash  or  pay  as  you  go  plan,  and  not  upon 
credit,  to  any  extent  or  for  any  purpose."     {Prince  v.  City 
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of  Qtdncy,  128  111.  443,  21  N.  E.  768.)  A  way  in  which, 
under  such  circumstances,  the  operations  of  a  city  may  be 
carried  on  is  pointed  out  in  City  of  Springfield  v.  Edward^^ 
supra\  and  in  commf  nting  thereon  in  Law  v.  People^  supra^ 
the  court  say:  "The  theory  is  that  a  corporation  which  has 
reached  the  constitutional  limit  of  its  power  to  create  indebt- 
edness may,  when  a  tax  is  levied,  but  not  collected,  draw 
against  the  fund  thus  levied  and  provided,  although  not  in  the 
treasury,  and  thus  appropriate  and  virtually  assign,  the  amount 
specified  in  the  warrant  on  the  treasury  to  the  person  to  whom 
it  is  issued  and  delivered,  and  that  amount,  being  assigned  or 
set  apart  to  him,  when  collected,  he  has  the  right  to  receive, 
and  it  becomes  the  duty  of  the  officers  to  collect  and  pay  it  to 
him;  and,  failing  in  their  duty,  he  would  have  an  action 
against  them  for  its  recovery.  But,  with  a  corporation  thus 
situated,  the  legal  effect  of  the  issuing  and  i-eceiving  of  the 
warrant  is  that  the  person  receiving  an  assignment  or  appro- 
priation of  so  much  of  the  specific  tax  already  levied,  and 
against  which  the  warrant  is  drawn,  by  receiving  it  dis- 
charges the  corporation  from  all  liability  on  account  of  the 
services  or  articles  for  which  it  is  drawn,  and  agrees  to  look 
to  the  tax  thus  levied  and  appropriated,  and  to  the  officers, 
for  his  pay,  and  he  thereby  discharges  the  corporation  from 
any  and  every  kind  of  liability  therefor.  In  such  a  case  the 
Avarrant  is  given  and  received  in  full  satisfaction  for  the  ser- 
vices rendered  or  the  material  furnished. ' '  (See  Lake  Co,  v. 
Rollins^  and  People  ex  rel.  Seeley  v.  May^  »upra. 

From  the  view  we  take  of  the  question  considered,  it  fol- 
lows that  the  answer  to  the  second  question  must  also  be  in 
the  affirmative.  This  makes  it  unnecessary  for  us  to  pass 
upon  the  other  questions  presented  on  this  appeal. 

It  may  be  the  decision  of  this  case  will  work  a  hardship 
upon  those  whose  money  has  been  the  means  of  supplying  the 
city  with  water  for  the  time  disclosed  by  the  pleadings.  In 
this  regard,  '*it  is  only  necessary  to  say  that  the  settled  prin- 
ciples of  laAV  cannot,  with  safety  to  the  public,  be  disregarded 
in  order  to  remedy  the  hardships  of  special  cases. ' '  {Buchanan 
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V.  City  of  Litchfidd^  8upra\  Sanfordw.  Gates^  Towiisend  diCo.y 
21  Mont  277,  290,  53  Pac.  749;  £ake  Co.  v.  Rollins^  mpra.) 
And  in  this  connection  it  is  to  be  observed  that,  where  the 
powers  of  a  city  to  incur  indebtedness  are  limited,  it  beconjes 
the  duty  of  one  who  contracts  with  such  a  city,  whereby  an 
indebtedness  is  created,  to  take  notice  of  the  financial  condi- 
tion of  the  city,  and  to  determine  whether  the  proposed  in- 
debtedness is  in  excess  of  the  constitutional  limitation. 
{French  v.  City  of  Burlington^  42  Iowa,  617;  Buchanan  v. 
City  of  Litchjiddy  supra. ) 

The  importance  of  this  case,  because  of  the  questions  and 
amount  involved,  and  the  rights  necessarily  to  be  determined, 
has  led  us  to  give  it  most  careful  consideration,  and,  after  so 
doing,  we  are  of  opinion  that  the  judgment  of  the  court  below 
should  be  affirmed;  and  it  is  so  ordered. 

Affirmed. 


U    5S9| 

STATE  EX   BEL.   WHITESIDE,   Relator,   v.  FIRST  JU-       |  J, 
DICIAL  DISTRICT  COURT,   Respondent.  ^  ^ 

24    63»i 

26    379, 

[No.  1«6.]  IT^I 

e27    114' 
[Submitted  October  2, 1900.   Decided  December  24, 1900.] 

Commitment  hy  Notary  Pvblic — Discharge  under  Habeas  Cor- 
pus— Jurisdiction  of  District  Court — Review  hy  Certiorari 
—  Constitution — Jurisdiction  of  Supreme  Court — Super- 
visory Control — Exercise  under    Original  ^Yrits — Supervis-  

ory  Writ — Legislative  Autlwrity.  \  \»  iss 

1.  There  are  three  indispensable  requisites  to  the  granthiff  of  the  writ  of  etrtHorarii 
(I)  Excess  of  jurisdiction  in  the  court  making  the  order  complained  of;  (2)  absence 
of  the  right  of  appeal;  and  (8)  lack  of  any  plain,  speedy,  and  adequate  remedy  other 
than  eertiarari. 

2.  Jurisdiction  Is  the  power  to  hear  and  determine  the  questions  coram  judice  In  the 
particular  case. 

3.  MHiere  a  witness,  who  was  committed  by  a  notary  public,  was  discharged  under  a 
writ  of  hab€4u  corpus  issui*d  by  the  district  court  of  the  district  wherein  the  commit- 
ment was  made,  the  Supreme  Court  has  no  power  under  a  writ  of  certiorari  to  re- 
Tlew  the  action  of  the  district  court,  since  the  district  court  had  authority  to  make 
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«^ 

the  discharge,  and  was  aotinKWitlilo  the  bounds  of  Its  appropriate  Jurisdiction,  under 
Constitution,  Art.  VIII,  Sec.  11,  and  Penal  Code,  Sections  2740.  2742. 

4.  The  grant,  by  the  Constitution  of  appellatejurisdiction  to  the  Supreme  Court  (Art 
VIII),  implies  all  the  instrumentalities  necessary  to  make  It  effective. 

6.  The  provision  of  the  Conitltutton  (Art.  VIII.  Sec.  2)  that  the  Supreme  Court  "sluU 
have  a  general  supervisory  control  over  all  inferior  courts,"  is  a  distinct  and  separate 
•grant  of  jurisdiction.  Independent  of  any  other  power  granted. 

6.  The  provision  of  the  Constitution  (Art.  VIII.  Sec.  8)  that  the  Supreme  Court  "sbaU 
have  power  in  Its  discretion  to  issue  and  to  hear  and  determine  writs  of  habeoi  cor- 
ptu,  mandamus,  quo  warranto,  eertiorarif  prohibition  and  Injunction,"  is  a  grut  of 
power  without  limitation  or  qualification,  authorizing  the  Supreme  Court  to  Issue 
these  writs  in  its  discretion  for  whatever  purposes  they  are  suitable. 

7.  The  Supreme  Court  has  no  authority,  by  virtue  of  Its  supervisory  control,  to  vacate 
under  a  writ  of  certioraH  an  order  of  the  district  court  discharging  a  prisoner  in 
habeas  corput  proceedings,  since  the  supervisory  control  constitutes  a  grant  of  power 
independent  of  the  court's  appellate  Jurisdiction  or  power  to  issue  original  writs,  and 
cannot  be  exercised  under  any  original  writ  specified  in  Art.  VIII,  Section  3  of  tbe 
Constitution. 

9.  Constitution,  Art.  VIII,  Sec.  2,  confers  on  the  Supreme  C^urt  a  general  supenisory 
control  over  all  inferior  courts  "under  such  regulations  and  limitations  as  may  be 
prescribed  by  Uw."  Held,  that  under  this  last  clause  the  leglsUiture  could  not  de- 
crease the  power  granted  to  the  Supreme  Court,  but  had  power  to  provide  the  mode 
of  procedure  to  be  employed,  by  which,  and  the  limitation  as  to  time  within  wtaieh 
the  power  granted  should  be  exercised. 

Scmhle:  that  the  legislature  by  failure  to  act  cannot  render  the  powers  thus  granted 
to  the  Supreme  Court  of  no  avail,  but  that  the  Supreme  Court  has  power,  in  the  tb. 
sence  of  action  on  the  part  of  the  legislature,  to  establish  rules  for  the  exercise  of  its 
appellate  and  supervisory  Jurisdiction. 

9.  The  contention  that  the  Supreme  Court's  power  of  supervisory  control  over  Inferior 
courts  is  dormant  because  there  is  no  legislation  prescribing  the  mode  of  its  exercls% 
cannot  be  sustained  since  Section  206  of  the  (}ode  of  Civil  Procedure— if  any  legisla- 
tion is  needed— is  ample  to  authorize  Its  use  in  its  utmost  vigor. 

10.  The  proper  instrument  by  which  the  Supreme  Ck>urt  exercises  Its  power  of  super- 
visory control  over  inferior  courts  Is  the  "supervisory  writ,"  which  must  be  framed 
when  the  case  properly  arises. 

Application  by  the  State,  on  the  relation  of  Fred  White- 
side, for  a  writ  of  cet^tiorari  to  review  the  action  of  the  dis- 
trict court  of  Lewis  and  Clarke  county  in  releasing  George 
L.  Ramsey  on  a  writ  of  haheas  corptcs.  Application  dis- 
missed. 

Statement  of  the  Case. 

Original  application  for  writ  of  certiorari.  On  September 
20,  1899,  an  action  was  pending  in  the  district  court  of  Silver 
Bow  county,  in  which  the  relator  herein,  as  plaintiff,  sought 
to  recover  from  the  Miner  Publishing  Company  and  others 
damages  for  an  alleged  libel.  On  that  day  notice  was  given 
by  plaintiff,  under  the  provisions  of  Section  3342  of  the  Code 
of  Civil  Procedure,  that  the  depositions  of  certain  witnesdes 
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residing  at  Helena,  in  Lewis  and  Clarke  county,  would  be 
taken  by  Albert  I.  Loeb,  a  notary  public  at  Helena,  to  be  used 
on  the  trial  of  the  cause.  The  notary  thereupon  issued  a  sub- 
pcena  requiring  one  George  L.  Kamsey  to  attend  before  him 
on  October  2,  1899,  the  time  fixed  by  the  notice,  to  give  his 
deposition,  and  also  to  bring  certain  books  of  the  Union  Bank 
&  Trust  Company,  of  which  the  witness  was  cashier.  The 
witness  attended,  but  failed  to  bring  the  books,  giving  as  his 
excuse  that  their  absence  from  the  bank  at  that  time  would 
disturb  and  hinder  the  business  for  the  day,  and  that  he 
thought  that  he  could  give  all  the  information  desired  of  him 
without  them.  Thereupon  counsel  for  plaintiff  proceeded  to 
question  the  witness,  who  gave  his  answers  promptly  and 
readily.  Presently  the  following  questions  were  put  and  an- 
swers made: 

**Q.  I  think  you  stated,  Mr.  Ramsey,  that  you  have  in  your 
bank  a  record  showing  large  bills  which  have  passed  through 
your  bank,  and  that  you  denominate  that  the  'Large  Bills 
Register?' 

*«A.  Yes,  sir. 

**Q.  I  will  ask  you,  Mr.  Ramsey,  if  you  can  state  from 
your  own  knowledge,  irrespective  of  your  register  of  which 
you  have  spoken,  what,  if  any,  one  thousand  dollar  bills  came 
into  your  bank  since  the  first  day  of  January,  1899,  and  prior 
to  the  first  day  of  Jiyie,  1899,  and,  if  so,  who  paid  the  bills 
in,  and  to  whom  they  went  out,  and  in  what  transaction. 

''(Objected  to  as  immaterial  and  irrelevant.) 

"A.  I  could  not  give  it  to  you  in  detail,  of  course,  because 
there  was  a  great  many  of  them  through  us  all  the  time.  If 
you  confine  the  query  to  the  members  of  the  legislature,  lean 
answer  the  question. 

"Q.  I  am  not  confining  it  to  the  members  of  the  legisla- 
ture. 

"A.  I  couldn't  remember  them  all  in  detail.  There  is  a 
great  many  of  them.  We  get  them  from  various  sources,  and 
pay  them  out,  of  course,  all  along.  I  would  like  to  state, 
however,  that  none  of  them  were  paid  to  or  received  from 


Digitized  by 


Google 


542  State  v.  Distkict  Court.  [Dec.  T. '00 

members  of  the  Iegi8la4;are  or  to  members  of  the  legislatare. 

''Q.  I  will  ask  you,  Mr.  Ramsey,  now,  If  you  will  bring 
your  'large  bills  register'  and  the  'out  of  town  drafts'  and 
'checks'  register  before  I  can  ask  you  any  further  questions." 

The  books  mentioned  in  the  last  question  were  among  those 
which  the  witness  had  been  required  by  the  subpoena  to  bring. 
After  consultation  with  counsel,  the  witness  refused  to  pro- 
duce them  on  the  grounds:  (1)  That  they  were  not  shown  to 
be  material;  (2)  that  they  were  not  shown  to  have  been  kept 
with  the  knowledge  or  under  the  direction  of  any  party  to  the 
suit,  and  anything  contained  iu  them  was  hearsay;  and  (3) 
that  they  were  the  private  records  of  the  bank,  and  that  he 
did  not  feel  that  it  was  proper,  or  that  he  could  be  compelled, 
to  produce  them  for  the  inspection  of  parties  to  controversies 
with  which  the  bank  had  no  connection.  Upon  request  of 
counsel  for  plaintiff,  the  notary  informed  the  witness  that  the 
parties  would  not  be  permitted  to  inspect  the  books;  that  he 
was  required  to  bring  them  solely  for  his  own  use  to  aid  him 
in  stating  particularly  the  matters  about  which  it  was  desired 
to  question  him;  and  that  he  was  required  forthwith  to  com- 
ply with  the  command  of  the  subpoena.  The  witness  refused 
to  obey  the  order,  and  was  thereupon  committed  to  the  cus- 
tody of  the  sheriff  of  Lewis  and  Clarke  county,  to  be  im- 
prisoned until  he  should  signify  a  willingness  to  do  so. 

On  October  3,  1899,  upon  applicatiop  to  the  district  court 
of  Lewis  and  Clarke  county,  the  witness  was  discharged  under 
a  writ  of  habeas  corpvs.  The  purpose  of  this  proceeding  is  to 
have  the  order  of  the  district  court  annulled  on  the  ground 
that  it  was  made  in  excess  of  jurisdiction. 

Mr.   W.  S,  Hartman,  and  Mr.  T.  J.    Walsh,  for  Relator. 

The  doubt  expressed  by  the  court  upon  the  presentation  of 
the  application  as  to  whether  certiorari  will  lie,  involves  con- 
siderations of  the  gravest  and  most  serious  moment.  That 
there  is  no  appeal  from  an  order  releasing  a  prisoner  on  habeas 
corpus  is  hardly  d3batable.     The  right  of  appeal  is  a  purely 
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statutory  right,  and  does  not  exist  unless  the  statute  provides 
for  it.  All  the  works  upon  habeas  corpus  agree  that  there  is 
no  review  by  appeal,  unless  pursuant  to  express  statutory  au- 
thority. It  was  indeed  held  in  the  State  of  Minnesota,  with- 
out serious  consideration  evidently,  that  an  appeal  would  lie 
as  from  a  final  order  in  a  special  proceeding.  State  v.  Buck- 
hain^  13  N.  W.  902.  But  the  conclusion  reached  in  that  case 
was  repudiated  by  the  Supreme  Court  of  North  Dakota,  after 
elaborate  and  grave  consideration,  the  statutes  of  the  two 
states  being  identical,  though  the  fatter  state  usually  follows 
the  decision  of  the  former.  Carruth  v.  Taylor^  77  N.  W.  617. 
The  power  to  review  an  order  releasing  a  prisoner  upon 
haheoB  corpus  by  a  writ  of  certiorari  was  exercised  by  this 
Court  in  the  case  of  the  State  ex  rel,  Nolan  v.  Brantley^  20 
Mont.  173.  It  is  true  that  in  that  case  the  Court  did  not 
enter  into  a  discussion  of  the  right  to  have  the  writ,  but  the 
Attorney  General  in  his  brief  in  that  case,  anticipating  that 
the  propriety  of  reviewing  in  this  method  would  be  questioned, 
declared  that  it  was  not  an  open  question  in  this  Court,  and 
referred,  to  numerous  authorities  in  support  of  his  contention. 
The  counsel  for  the  respondent  evidently  conceded  the  right 
to  so  review  the  decision  and  the  court  evidently  passed  upon 
it,  for  they  took  jurisdiction  and  annulled  the  order.  They 
did  better  than  that  in  the  State  of  Missouri.  (135  Mo.  1, 
36  S.  W.  231.)  In  that  State  a  prisoner  had  been  tried,  sen- 
tenced, he  had  appealed  to  the  Supreme  Court,  by  which  court 
the  judgment  of  the  lower  court  had  been  aflSrmed,  and  the 
Sheriflf  was  about  to  carry  out  the  sentence  of  execution.  He 
thereupon  applied  to  a  Judge  of  one  of  the  trial  courts  for  a 
writ  of  habeas  corpus^  which  was  issued,  but  before  the  return 
was  made  the  Attorney  General  of  the  State  sued  out  a  writ 
of  certiorari  from  the  Appellate  Court  of  that  Staje,  by  which 
court  the  writ  of  habeas  corpus  was  quashed.  The  propriety 
of  a  review  of  the  proceedings  resulting  in  the  issuance  of  a 
writ  of  habeas  corpus  by  the  trial  Judge  was  considered  by 
the  court  in  that  case,  and  thoroughly  vindicated.  These 
cases  are  by  no  means  exceptional.     The  regularity  of  this 
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procedure  seems  to  be  one  of  the  settled  questions  in  the  law. 
The  text  writers  declare  it  to  be  the  proper  remedy  to  review 
an  order  made  in  Ivaheds  corpus  proceedings.  (Spelling  on  Ex. 
Leg.  Rem.  1938.)  It  has  been  frequently  used  for  this  pur- 
pose. It  was  resorted  to  in  the  case  of  Ahleman  v.  Booths  3 
Wis.  1,  an  historic  case.  Complaint  had  been  lodged  against 
Booth  before  a  United  States  Commissioner  under  the  Fugitive 
Slave  Law,  for  aiding  in  the  escape  of  a  slave,  and  he  was  by 
the  Magistrate  committed  to  the  custody  of  the  United  States 
Marshal  to  await  the  action  of  the  Grand  Jury.  Application 
was  made  to  one  of  the  justices  oi'  the  Supreme  Court  of  the 
State  of  Wisconsin  in  vacation  for  a  writ  of  hahe<is  corpus^ 
and  on  the  return  he  was  by  the  Judge  discharged.  The 
United  States  Marshal,  Ableman  then  sued  out  a  writ  of  certi- 
orari  from  the  Supreme  Court  of  the  State  of  Wisconsin,  and 
upon  this  writ  the  action  of  the  Judge  was  affirmed.  (See, 
also,  Ex  parte  Goode^  19  Ark.  410;  State  v.  Herndofij  107 
N.  Carolina,  943;  In  re  Knox,  64  Ala.  463;  In  ex  parte  Or oom^ 
19  Ala.  561;  People  v.  Ca^eh^  6  Hill,  162;  State  v.  Smith, 
26  N.  W.  268;  People  v.  Hackley,  24  N.  Y.  74;  Limng%Um\. 
Livingaton^  24  Ga.  379;  Field  v.  Pvlvian,  22  Ga.  93;  People 
V.  Mayers,  16  Barb.  362;  Gillert  v.  Board,  40  Pac.  264.) 
The  rule  is  general  that  certiorari  lies  to  review  the  decis- 
ion of  the  lower  tribunal  when  there  is  no  appeal.  {People  v. 
Turner,  1  Cah  152;  Ex  parte  Stephen  I.  Field,  1  Cal.  187.) 
There  being  no  appeal  the  right  to  review  by  certiorari  ioWoys^ 
as  of  necessity  from  the  grant  of  power  to  this  court  by  the 
Constitution.  It  is  given  power,  (1)  To  issue  writs  of  certio- 
rarL  Sec.  3,  Art.  8,  Constitution  of  Montana.  (2)  To  ex- 
ercise a  general  supervisory  control  over  all  inferior  courts. 
Sec.  2,  Art.  8,  Constitution  of  Montana.  (3)  To  issue  and 
hear  and  determine  writs  of  certiorari  in  proceedings  for  con- 
tempt in  the  District  Court.  Sec.  3,  Art.  8,  Constitution  of 
Montana.  A  provision  similar  to  the  one  referred  to  above 
giving  to  this  court  general  supervisory  control  over  all  inferior 
courts  is  a  frequent  one  in  the  constitutions  of  the  American 
States.   It  is  found  in  the  constitutions  of  Alabama,  Arkansas, 
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Colorado,  Iowa,  Kentucky,  Michigan,  Missouri,  North  Car- 
olina, North  Dakota,  South  Carolina,  South  Dakota,  Wiscon- 
sin and  Wyoming.  It  is  an  important  consideration,  however, 
which  may  possibly  have  been  lost  sight  of  in  some  of  the  de- 
cisions of  this  court  concerning  the  writ  of  certiorari  that  no 
such  provision  is  found  in  the  constitution  of  the  State  of  Cal- 
ifornia. The  writ  of  certiorari  is  held  in  the  states  whose 
constitutions  contain  this  provision,  to  be  an  appropriate  writ 
for  the  exercise  of  this  general  supervisory  power.  (  Wihon 
V.  Bartholomew^  46  Mich.  41;  Swift  v.  Wayne,  64  Mich.  479.) 

It  is  further  held  in  these  cases,  what  is  of  course  indis- 
putable, that  it  is  beyond  the  power  of  the  Legislature  to  take 
away  from  this  court  any  portion  of  this  supervisory  power, 
or  limit  or  restrain  the  proper  operation  of  the  appropriate 
writs  for  the  exercise  of  it.  It  follows  that  whatever  may  be 
the  provisions  of  the  statute  concerning  the  writ  of  certiorari^ 
or,  however  narrow  its  operation  as  therein  prescribed,  the 
power  to  use  it  by  this  court  in  all  its  vigor  and  to  its  entire 
scope  as  it  was  used  at  the  time  the  Constitution  was  adopted, 
remains  with  this  court. 

A  consideration  of  these  three  distinct  grants  of  power  may 
be  of  service.  It  certainly  cannot  be  considered  that  they 
should  cover  identically  the  same  field.  The  court  was  granted 
power  in  the  first  place  to  issue  the  writ  of  certiorari\  in  ad- 
dition to  that,  it  was  granted  general  supervisory  control  over 
inferior  courts,  which  included  the  power  to  issue  the  writ  of 
certiorari^  and  lastly  it  was  granted  power  to  issue  and  hear 
and  determine  writs  of  certiorari  in  proceedings  for  contempt. 
It  may  be  here  noted  that  the  power  last  referred  to  is  not 
granted  to  the  Supreme  Court  of  California  by  the  constitu- 
tion of  that  state  either.  It  must  be  conceded  also  that  the 
power  granted  by  this  express  provision  must  embrace  some- 
thing more  than  a  mere  inquiry  into  the  jurisdiction  of  the 
court  committing  for  contempt,  as  that  power  had  already 
been  granted  in  the  grant  of  power  to  issue  the  writ  of  certio- 
rari^ and  we  entertain  no  doubt  that  by  virtue  of  grant  of  this 
power,  this  Court  is  authorized  to  review  the  entire  proceed- 
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ing, — not  only  questions  of  jurisdiction,  but  questions  of  law 
if  not  questions  of  fact,  arising  in  the  course  of  the  proceed- 
ings as  well.     (Miskimins  v.  Shatter,  58  Pac.  411.) 

It  will  be  observed  that  this  grant  authorizes  the  Court  to 
review  contempt  proceedings  in  the  district  court,  and  ques- 
tions of  law  arising  on  the  record  may  undoubtedly  be 
reviewed  as  well  as  questions  of  jurisdiction,  else  the  provi- 
sion is  a  meaningless  repetition  of  the  power  already  granted 
to  issue  the  writ  of  certicrarL  Now,  under  the  general  super- 
visory power,  this  Court  would  have  no  power  to  review 
questions  of  law  occurring  in  the  course  of  proceedings  which 
took  place  in  the  district  court  acting  within  the  scope  of  its 
jurisdiction,  but  under  that  grant  it  has  the  power  to  review 
questions  of  law  arising  in  the  course  of  proceedings  before  an 
officer  or  tribunal  not  proceeding  in  accordance  with  the 
course  of  the  common  law,  though  it  proceeds  within  its  juris- 
diction. A  failure  to  consider  the  force  of  these  constitu- 
tional provisions,  and  a  strict  adherance  to  the  letter  of  the 
statute  without  a  consideration  of  them,  may  possibly  have 
led  this  Court  into  error,  not  in  any  decision  that  it  rendered, 
but  in  some  declarations  it  has  made  concerning  the  scope  of 
the  writ  of  certiorari. 

In  the  cases  to  which  reference  is  made  the  writ  had  gener- 
ally if  not  universally  gone  to  the  district  court,  and  the  rule 
announced  was  correct  in  the  particular  instance,  but  it  is  the 
settled  law  concerning  the  writ  of  certiorari  that  there  is  a 
difference  in  its  scope  of  action,  when  it  goes  to  an  inferior 
court  of  record,  and  when  it  goes  to  an  officer  or  tribunal 
exercising  judicial  powers  not  in  accordance  with  the  course 
of  common  law.  In  the  former  case  it  reviews  questions  of 
jurisdiction  only.  In  the  latter  it  reviews  questions  of  juris- 
diction, as  well  as  questions  of  law  arising  upon  the  record  in 
the  exercise  of  that  jurisdiction.  The  rule  is  thus  expressed 
by  the  Supreme  Court  of  the  state  of  Wisconsin,  whose 
constitution  it  will  be  remembered  contains  the  general  super- 
visory grant  of  power  to  the  supreme  court.  "The  rule  is  well 
settled  in  this  Court  that  the  only  question  arising  on  the  mo- 
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tioD,  (a  motion  to  qaash  a  writ  of  certiorari)  is  the  question  of 
jurisdiction.  Where  the  writ  issues  to  review  the  proceed- 
ings of  a  court,  that  is  the  only  question  which  will  be  exam- 
ined, though  it  is  otherwise  when  it  issues  to  review  the  pro- 
ceedings of  officers  or  bodies  not  proceeding  according  to  the 
common  law."  {State  v.  Circuit  Court,  38  N.  W.  192.)  The 
same  distinction  was  pointedly  made  in  the  case  of  Gilbert  v. 
Boards  40  Pac.  264;  Jackaonville  v.  Bay^  16  So.  290,  (Fla.); 
See  also  State  ex  rel.  Moreland  v.  Whitfordj  11  N.  W.  424; 
StaU  V.  Dodge  Co.  13  N.  W.  680.  It  is  with  reference  to 
the  use  of  this  writ  in  its  appropriate  function  as  addressed 
to  officers  (other  than  courts)  exercising  judicial  power  that  a 
standard  writer  uses  the  following  language:  *'It  was  for- 
merly held  that  the  higher  or  revisory  court  in  its  review  of 
the  cases  brought  upon  certiorari  was  limited  to  the  question 
alone  of  the  jurisdiction  of  the  inferior  court  or  tribunal,  but 
now  the  great  weight  of  authority  seems  to  have  removed  that 
restriction  or  limitation,  and  the  court  examines  the  law  ques- 
tions involved  in  the  case  which  may  affect  its  merits."  (Har- 
ris on  Certiorari,  I.) 

And  the  power  to  so  review  the  proceedings  of  an  inferior 
tribunal  is  generally  referred  by  the  courts  to  the  grant  made 
to  the  supreme  court  to  exercise  generally  supervisory  con- 
trol over  inferior  tribunals.  (See  People  v.  Judge,  32  Mich. 
95;  Livingston  y.  Livingston,  24  Ga.  379;  Fields,  Putnam, 
23  Ga.  93;  Ableman  v.  Booth,  3  Wis.  1;  State  v.  Ilemdon, 
107  Ji.  C,  934;  In  re  Knox,  64  Ala.  463.)  This  last  case  is 
a  significant  one  in  the  determination  of  the  question 
of  the  extent  of  review  upon  a  writ  of  certiorari. 
Knox,  a  lawyer,  refused  to  pay  a  license  imposed  by  munici- 
pal regulation.  The  mayor  of  the  city,  acting  as  a  municipal 
court,  and  within  his  lawful  jurisdiction,  imprisoned  him  upon 
judgment  showing  his  failure  to  pay.  He  was  released  by  the 
circuit  judge  on  habeas  corpus,  that  officer  adopting  his  view 
that  the  act  was  unconstitutional.  The  circuit  judge  doubtless 
was  clothed  with  jurisdiction  to  determine  as  a  question  of  law 
whether  the  act  was  constitutional  or  was  not  constitutional. 


Digitized  by 


Google 


548  State  v.  District  Coubt.  [Dec.  T.'OO 

He  had  jurisdiction  to  determine  the  matter  wrong  as  well  as 
jurisdiction  to  determine  it  right.  The  supreme  court,  how- 
ever, awarded  a  writ  of  certiorari,  and,  inquiring  into  the 
constitutionality  of  the  act,  took  a  different  view  of  it  from 
the  circuit  judge,  quashed  his  order,  and  remanded  the  pris- 
oner. Without  particularly  referring  to  the  grant  of  power 
in  the  Constitution  to  exercise  general  supervisory  control 
over  inferior  tribunals,  this  Court  has  pursued  what  in  law 
is  substantially  the  same  course  in  a  number  of  instahces.  In 
the  case  of  State  v.  JBrantly,  above  referred  to,  the  learned 
district  judge  had  power  beyond  question  upon  the  writ  of 
habeas  corpu%  to  inquire  into  the  question  of  law  as  to  whether 
or  not  the  judgment  which  had  been  rendered  against  Day 
and  upon  which  he  was  incarcerated,  was  or  was  not  so  want- 
ing in  support  by  reason  of  the  defective  verification  of  the 
information  or  the  want  of  any  verification  at  all  as  that  the 
whole  proceedings  were  void.  He  had  jurisdiction  to  decide 
that  question  wrong,  as  well  as  jurisdiction  to  decide  it  right. 
He  was  acting  unquestionably  within  the  scope  of  his  juris- 
diction when  he  determined  that  the  judgment  was  void.  But 
this  Court  did  not  stop  with  an  inquiry  into  the  question  as  to 
whether  he  had  or  had  not  jurisdiction  to  determine  that  ques- 
tion, but  reviewed  his  conclusions  concerning  it  and  reached 
the  result  that  he  was  in  error  in  his  determination,  reversed 
his  order  and  dismissed  the  habeas  corpus  proceedings.  So  in 
the  case  of  In  re  MacKnightj  11  Mont.  126.  Here  the  entire 
matter  was  gone  into  by  the  Supreme  Court  and  it  was  held 
that  the  question  for  failure  to  answer  which  he  committed  for 
contempt  was  immaterial  to  the  inquiry  and  that  he  was  justi- 
fied in  refusing  to  answer  it,  so  the  proceedings  were  vacated. 
(Bailey  on  Jurisdiction,  Vol.  II,  Sec.  443.) 

Messrs.  Corlett  <&  Lee^  Messrs,  Cvllen^  Day  <&  Ouilen,  and 
Mr,  Jesse  B,  Roote  {Messrs,  Clayherg  (£  Gunn  of  Counsel) 
for  Respondent. 

It  must  be  remembered  that  we  have  no  common  law  writ 
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of  certiorari  in  Montana.  It  is  purely  a  statutory  proceeding, 
and  therefore  any  cases  from  courts  in  jurisdictions  where  the 
common  law  writ  is  still  in  force,  or  from  courts  where  there 
are  statutory  provisions  entirely  dissimilar  to  ours,  can  have 
no  bearing  or  application.  State  v.  District  Courts  10  Mont. 
401.  The  follomng  are  the  only  provisions  of  our  Constitu- 
tion and  Statutes  upon  the  subject  which  we  have  been  able  to 
find:  Constitution,  Art.  VIII,  Sees.  2,  3,  16;  Code  of  Civil 
Procedure,  Sees.  1940  to  1960;  170,  2001,  1860. 

We  submit  that  in  this  state,  under  the  statutes  and 
decisions,  the  writ  of  certiorari  will  not  lie  in«this  case  for  the 
following  reasons: 

Because  if  the  decision  of  the  court  below  can  be  reviewed 
by  this  Court,  such  review  must  be  upon  appeal.  Section 
172u,  Code  of  Civil  Procedure,  provides:  *'A  judgment  or 
order  in  a  civil  action,  except  when  made  final  by  this  Code, 
may  be  reviewed  as  provided  in  this  Title,  and  not  otherwise. " 
Section  1722  provides;  '<An  appeal  may  be  taken  to  the 
Supreme  Court  from  the  District  Court  in  the  following  cases: 
^'1.  From  a  final  judgment  entered  in  an  action  or  special 
proceeding  commenced  in  the  District  Court,  or  brought  into 
the  District  Court  from  another  court. ' '  We  submit  that  if 
the  ruling  of  the  court  below  can  be  reviewed  by  this  Court, 
it  must  be  done  by  appeal  under  this  section.  This  Court,  in 
the  case  of  State  v.  Newell^  13  Mont.  302,  held  that  a  habeas 
corpus  proceeding  is  a  special  proceeding  in  the  nature  of  an 
action,  and  that  the.  disposition  of  the  writ  is  a  judgment. 
Section  1000  of  the  Code  of  Civil  Procedure  defines  a  judg- 
ment in  the  following  language:  '<A  judgment  is  a  final  deter- 
mination of  the  rights  of  the  parties  in  an  action  or  proceed- 
ing." {State  of  Minnesota  v.  Buckham,  13  N.  W.  902;  State 
v.  Ki/rkpatrick,  6  N.  W.  688;  In  re  Hammill,  69  N.  W.  677; 
Winton  v.  Knott,  63  N.  W.  783;  McKercher  v.  Oreen,  68 
Pac.  406;  Miskimvions  y.  Shaver ^  68  Pac.  411.) 

Because  the  decision  sought  to  be  reviewed  is  final,  under 
the  statutes  and  cannot  be  reviewed  by  this  Court.  Sec.  2763 
of  the  Penal  Code  of  Montana  provides  as  follows:     <<No  per- 
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8on  who  has  been  discharged  by  the  order  of  the  court  or 
judge  upon  habeas  corpus  can  be  again  imprisoned,  restrained, 
or  kept  in  custody  for  the  same  cause,  except  in  the  following 
cases:  (1)  If  he  has  been  discharged  from  custody  on  a 
criminal  charge,  and  is  afterward  committed  for  the  same 
offense,  by  legal  order  or  process.  (2)  If,  uf ter  a  discharge 
for  defect  of  proof,  or  for  any  defect  of  the  process,  warrant, 
or  commitment  in  a  criminal  case,  the  prisoner  is  again  arrested 
on  sufficient  proof  and  committed  by  legal  process  for  the 
same  offense." 

The  decision  -of  the  court  below  was  that  the  petitioner, 
Ramsey,  should  be  discharged  from  custody.  This,  we  sub- 
mit, under  the  section  of  the  Penal  Code  above  cited,  is  a  final 
adjudication  and  not  reviewable  by  this  or  any  other  court  in 
any  proceedings.  (Sollers  v.  Township  Boards  34  N.  W.  888; 
State  V.  Schank,  9  N.  J,  L.  107;  Martin  v.  State,  12  Mo.  474; 
Ex  parte  Page,  49  Mo.  291;  Ex  parte  JUz,  64  Mo.  205,  (27 
Am.  Rep.  218);  State  v.  Kirkpatrick,  6  N.  W.  588;  People 
V.  Fairman,  26  N.  W.  769  and  cases  cited;  Yates  v.  People^ 
6  Johns,  337;  Orady  v.  Superior  Court,  64  Cal.  155.) 

People  V.  Fairman,  (Mich.)  26  N.  W.  729  holds  that  where 
an  order  is  made  discharging  a  prisoner  on  a  writ  of  habeas 
corpus,  such  order  is  final  and  conclusive.  The  court  say: 
"When  an  order  is  made  discharging  the  prisoner,  the  rule 
has  almost  universally  prevailed  independent  of  statutory  pro- 
visions that  the  order  for  discharge  is  final  and  conclusive." 
(Expa/rteJUz,  64  Mo.  205,  (27  Am.  Rep.  218;  Tates  v.  People^ 
6  Johns,  S37\  Miskimins  v.  Shatter,  58  Pac.  411;Hawes,  Jur. 
Sec.  181;  JfcEarlwnd  v.  Johnson,  27  Tex.  105;  In  re  Bing^ 
28  Cal.  251;  Lea  v.  White,  4  Sneed,  73;  People  v.  Fancher, 
1  Hun.  28;  In  re  Curley,  34  Iowa,  185;  Hammond  v.  People^ 
32  111.  446;  In  re  Blair,  4  Wis.  526;  P&rry  v.  McLendon,  62 
Ga.  601;  Ex  parte  Pattison,  56  Miss.  162;  Weddington  v. 
Sloan,  15  B.  Mon.  152.) 

Because  the  writ,  if  granted,  would  be  of  no  benefit,  there 
being  no  manner  in  which  this  Court  could  enforce  its  judg- 
ment.    Under  Section  1948,  Code  of  Civil  Procedure,  above 
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recited,  this  Court  can  only  enter  judgment  <  ^either  affirming 
or  annulling  or  modifying  the  proceedings  below."  If  the 
proceedings  below  are  to  be  affirmed,  then  the  writ  is  futile. 
But  suppose  the  Court  on  final  hearing  determines  that  the 
proceedings  in  the  court  below  should  be  annulled  or  modi- 
fied, how  can  this  Court  enforce  such  judgment?  If  the  pro- 
ceedings sought  to  be  reviewed  are  annulled,  the  effect  is  the 
same  as  though  they  never  had  been  taken,  and  the  commit- 
ment of  the  notary  stands,  and  the  petitioner,  Ramsey,  is  still 
committed  for  the  contempt  in  direct  violation  of  Section  2768 
of  the  Penal  Code.  No  modification  of  the  order  sought  to  be 
reviewed  could  be  conceived  of.  Judge  Mclntire  was  either 
righl  or  wrong,  as  a  matter  of  law,  in  his  decision.  It  there- 
fore results  that  any  judgment  of  this  Court,  could  not  be 
beneficial,  and  therefore  the  writ  does  not  lie. 

Because  this  Court  only  has  authority  on  writ  of  certioi^ari^ 
to  enquire  into  and  determine  the  question  of  the  jurisdiction 
of  the  lower  court.  Under  the  Montana  statutes  as  has  been 
held  by  this  Court,  the  only  questions  which  this  Court  will 
consider  on  certiorari^  are:  (1)  Did  the  court  have  jurisdic- 
tion in  the  proceeding  upon  which  it  passed?  and  (2)  Did  it 
exercise  such  jurisdiction  regularly?  {State  v.  District  Courts 
56  Pac.  281;  State  v.  County  Commissioners,  21  Mont.  469; 
State  V.  District  Courty  17  Mont.  329;  State  v.  District  Court j 
17  Mont.  411;  State  v.  District  Court,  15  Mont.  324;  State 
V.  Ellisy  15  Mont,  224;  State  v.  District  Court,  10  Mont. 
401;  Hamilton  v.  Harwood,  113  111.  154;  Frederick  v.  Clark, 
5  Wis.  191;  State  v.  Matranga,  10  L.  R.  A.  248;  Harris  v. 
Barber,  129  U.  S.  366;  Phillips  v.  Welsh,  12  Nev.  158;  ^yhite 
V.  Superior  Court,  42  P.  480  and  cases;  State  v.  Board  of 
Assessments,  53  N.  W.  192;  Sunberg  v.  District  Court,  16  N. 
W.  724.) 

There  is  no  claim  made  that  the  court  below  did  not  have 
jurisdiction,  or  that  its  proceedings  were  not  regular.  Coun- 
sel for  relator  present  an  argument  somewhat  refined  on  the 
proposition  that  the  Supreme  Court  of  this  state  is  given  the 
right  to  issue  the  writ  under  Section  2,  Article  YlII  of  the 
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Constitution.  This  argument  seems  to  be  based  upon  the 
theory  that  this  section  is  properly  quoted  in  their  brief  at  the 
.  bottom  of  page  6  and  the  top  of  page  7,  and  were  this  quota- 
tion right  there  might  be  something  in  the  argument.  We 
find  on  examining  the  Constitution  that  the  following  words 
appear  therein  at  the  end  of  Section  2,  viz.,  <<under  such  reg- 
ulations and  limitations  as  may  be  prescribed  by  law. ' '  In  none 
of  the  cases  to  this  point,  cited  by  relator's  counsel,  do  we  find 
a  provision  of  the  constitution  similar  to  that  of  Montana  above 
quoted;  for  instance,  in  the  case  of  State  v.  Ilemdon^  12  S. 
E-  268,  relied  upon  by  relator.  Article  IV.  Section  8,  of  the 
constitution  of  North  Carolina,  provides  that  the  supreme 
court  has  *  'the  power  to  issue  any  remedial  writ  necessary  to 
give  it  a  general  supervision  and  control  over  the  proceedings 
of  inferior  courts."  In  the  case  of  Swift  v.  Wayne  Circuit 
Judges^  31  N.  W.  434,  the  court  say:  "The  constitution  of 
Michigan  in  terms  gives  to  the  supreme  court  a  general  super- 
intending control  over  all  inferior  courts  with  power  to  issue 
writs  of  error  and  other  writs  named  both  original  and  appel- 
ate."    Article  VI,  Section  3. 

The  provisions  of  the  constitutions  cited  by  relator  are 
self-executing.  The  power  to  issue  and  hear  the  w;*its  is 
granted  without  any  limitation.  But  the  Constitution  of 
Montana  is  not  self- executing.  It  allows  a  supervisory  con- 
trol ''under  such  regulations  and  limitations  as  may  be  pre- 
scribed by  law. ' '  The  Legislature  of  Montana  has  prescribed 
by  law  certain  regulations  and  limitations  with  reference  to 
the  exercise  of  the  power  to  issue  and  hear  the  writ  of  certio- 
rari by  the  Supreme  Court;  and  these  regulations  limit  the 
right  to  inquiring  into  questions  of  the  jurisdiction  of  inferior 
courts, 

MR.  CHIEF  JUSTICE  BRANTLV,  after  stating  the  case, 
delivered  the  opinion  of  the  Court. 

1.  As  was  declared  in  State  ex  rel.  King  et  al.  v.  District 
Court  of  Second  Judicial  Dist.  24  Mont.  494,  62Pao.  820,  under 
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a  proper  construction  of  Section  1941  of  the  Code  of  Civil  Pro- 
cedure there  are  three  indispensable  requisites  to  the  granting 
of  the  writ:  (1)  Excess  of  jurisdiction  in  the  oourt  making 
the  order  complained  of;  (2)  absence  of  the  right  of  appeal; 
and  (3)  lack  of  any  plain,  speedy^  and  adequate  remedy  other 
than  certiorari.  Under  the  Constitution  (Article  VIII,  Sec- 
tion 11)  and  the  provisions  of  the  Penal  Code,  (Sections  2740, 
2742,)  the  witness  Ramsey,  had  the  right  to  apply  to  the  dis- 
trict court  of  Lewis  and  Clarke  county,  or  to  either  of  its 
judges,  to  have  the  cause  of  his  imprisonment  inquired  into; 
and  it  was  within  the  power  of  that  court  or  its  judge — it  was 
likewise  its  or  his  duty — upon  proper  application  to  undertake 
the  inquiry,  and  to  direct  the  prisoner  to  be  released,  or  re- 
manded, in  conformity  with  the  conclusion  reached  upon  his 
rights  as  they  were  made  to  appear.  Jurisdiction  means  the 
power  to  hear  and  determine  the  particular  case  presented  for 
coi^ideration,  as  well  as  to  make  such  orders  and  to  render 
such  a  judgment  therein  as  the  law  authorizes  in  the  class  of 
cases  to  which  it  belongs  {State  ex  rel.  King  et  al.  v.  Dis- 
trict Court  of  Second  Jvdicial  DisL  8upra)\  in  brief,  it  is 
the  power  to  hear  and  determine  the  questions  coram  jvdice 
in  the  particular  case.  It  therefore  follows  that  the  conclus- 
ion reached  and  the  judgment  rendered  in  the  particular  case 
may  be  either  right  or  wrong,  and  still  jurisdiction  be  in  no 
wise  exceeded  {State  ex  rd.  Buck  v.  Board  of  Corners  of 
BavaUi  County^  21  Mont.  469,  64  Pac.  939);  otherwise,  the 
making  of  an  erroneous  order  or  judgment  in  any  case  would 
be  an  excess  of  jurisdiction  in  the  sense  that  it  would  be  the 
determination  of  a  question  coram  non  judice.  The  district 
court  was  called  upon  to  decide  upon  the  legality  of  the  im- 
prisonment of  Ramsey;  having  issued  the  writ,  and  caused 
the  complainant  to  be  produced  before  it,  it  was  authorized 
and  required  to  pass  upon  the  question  thus  presented,  and  it 
is  immaterial,  upon  this  inquiry,  whether  it  decided  the  ques- 
tion right  or  wrong.  The  order  having  been  made  that  the 
complainant  be  released,  this  was  an  adjudication  that  the  im- 
prisonment was  unlawful,  and  this  adjudication,  though  not 


Digitized  by 


Google 


654  State  v.  District  Court.  [Dec.  T/00 

binding  as  a  precedent  upon  any  other  court,  was  final  and 
conclusive  for  all  pruposes  upon  this  application  ( Grady  y. 
Superior  Court,  64  Cal.  166,  30  Pac.  616;  lo!  parte  JilSy  64 
Mo.  206;  Yatea  v.  The  People,  6  Johns,  337);  and  it  makes  no 
difference  whether  the  order  was  based  upon  the  ground  that 
the  notary  had  no  power  to  commit  the  witness,  or  whether, 
upon  the  merits  of  the  case,  no  contempt  was  committed. 
Therefore,  while  no  appeal  might  be  taken  from  the  order 
{State  ex  rd.  Jackaoriy  v.  Kennie,  24  Mont.  46,  60  Pac.  689), 
and  there  was  no  other  plain,  speedy,  and  adequate  remedy, 
still  the  order  was  not  in  excess  of  jurisdiction  in  the  sense 
that  it  was  a  decision  of  a  matter  coram  nonjudice.  Counsel 
for  plaintiff  argues  that  this  conclusion  should  not  be  reached, 
for  the  reason  that  it  might  lead  to  deplorable  results.  He 
instances  the  judge  of  the  Third  district,  in  which  our  state 
prison  is  situated,  and  points  out  how  this  judge  might,  under 
a  misapprehension  of  the  law,  release  many  of  the  convicted 
criminals  confined  therein,  thus*  setting  at  naught  the  solemn 
adjudications  of  guilt  by  the  other  district  courts  throughout 
the  state  and  by  this  court.  As  a  case  in  point,  he  cites  iStaie 
ex  rel.  Nolan  v.  Brantly,  20  Mont.  173,  60  Pac.  410,  in  which 
he  says  a  gross  wrong  would  have  been  done  but  for  the  timely 
interposition  of  this  court  by  means  of  certiorari  to  annul  the 
order  of  release  made  by  the  district  court.  We  think,  how- 
ever, that  the  fears  of  counsel  are  more  imaginary  than  real. 
As  we  shall  presently  see,  this  court  has  ample  power,  under 
its  constitutional  grant  of  supervisory  control  over  the  district 
courts,  to  prevent  any  such  disaster.  Besides,  we  must  pre- 
sume that  the  district  courts  will  do  their  duty,  and  that  the 
cases  where  gross  and  palpable  wrong  is  done  or  attempted 
are  and  will  be  rare  exceptions,  and  not  the  rule.  We  may 
not,  therefore,  lay  down  a  rule  which  implies  that  these  courts 
are  not  sensible  of  their  important  duties,  and  are  not  disposed 
to  administer  the  law  in  accordance  with  the  principles  of 
reason  and  justice.  Furthermore,  a  different  conclusion 
would  deprive  these  courts  in  a  large  measure  of  the  power 
granted  to  them  under  the  constitution,  and  would  lay  down 
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the  rale  that,  in  habea%  ccrpvs  proceedings  at  least,  they  must 
decide  right  always  or  be  held  to  have  exceeded  their  juris- 
diction. In  our  opinion,  the  case  of  State  ex  rel.  Nolan 
y.  Brantly^  was  decided  upon  a  misconception  of 
the  functions  of  the  writ  of  certiorari.  The  de- 
cision is  based  upon  the  theory  that  the  district 
court  exceeded  its  jurisdiction,  because,  it  being  made 
to  appear  that  the  prisoner,  Day,  was  held  by  virtue  of  pro- 
cess issued  upon  a  final  judgment  of  a  court  of  competent 
criminal  jurisdiction,  that  court  presumed  to  decide  the  con- 
trary. This  was  tantamount  to  a  declaration  that  the  latter 
court  should  not  have  entertained  the  application  of  the  pris- 
oner at  all.  It  is  proper  to  say,  however,  that  no  question 
was  made  by  counsel  at  the  hearing  in  this  Court  as  to  the 
propriety  of  the  proceeding,  the  court  assuming  that,  if  the 
district  court  was  in  the  wrong,  it  exceeded  its  jurisdiction. 
Under  the  weight  of  authority  the  case  was  correctly  decided 
upon  the  question  considered,  and,  had  the  annulment  of  the 
order  of  release  been  accomplished  by  an  exercise  of  the  con- 
stitutional power  of  supervisory  control,  such  action  might 
have  been  justified  under  the  rule  laid  down  in  some  of  the 
cases  cited  by  counsel  on  the  hearing  of  this  case.  {Ex  parte 
Good,  19  Ark.  410;  State  y.  Herndon,  107  N.  C.  934,  12  S. 
E.  268;  Ex  parte  Croora,  19  Ala.  561;  In  re  Knox,  64  Ala. 
468;  In  re  Booth,  3  Wis.  1;  Field  v.  Putnam,  22  Ga.  93.) 
But  these  cases  were  decided  under  constitutional  and  statutory 
provisions  materially  different  from  ours,  and  are  not  deemed 
of  binding  authority.  The  writ,  used  as  it  was  in 
State  ex  rd.  Nolan  v.  Brantly,  was  wrested  from 
its  legitimate  functions,  and  made  to  accomplish 
an  object  for  which  it  is  inappropriate,  for  the  case 
is  rested  expressly  upon  the  ground  that  the  district 
court  had  no  jurisdiction  to  order  the  prisoner  released, 

2.  What  has  been  said  in  the  foregoing  paragraph  disposes 
of  this  case,  and  we  would  rest  here  were  it  not  for  the  fact 
that  counsel  for  relator  so  earnestly  insists  that,  though  we 
should  reach  the  conclusion  stated,  we  should  nevertheless,  in 
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this  case,  annul  the  order  of  the  district  court  by  the  exercise 
of  our  supervisory  power,  on  the  ground  that  it  was  made  in 
yiolation  of  law.  The  defendant  interposes  the  objection  that 
the  clause  of  the  Constitution  conferring  upon  this  Court  a 
supervisory  control  over  inferior  courts  is  not  self-executing; 
that  this  power  must,  by  the  express  provision  of  the  Consti- 
tution, be  exercised  < 'under  such  regulations  and  limitations 
as  may  be  prescribed  by  law,"  and  not  otherwise;  and  that, 
as  the  legislature  has  prescribed  certain  regulations  and  lim- 
itations under  which  the  writ  of  certiorari  may  be  used  to  in- 
quire into  questions  of  jurisdiction  only,  we  may  not  pervert 
the  writ  from  this  use  to  review  and  correct  mere  errors  ap- 
pearing upon  the  record  certified  to  this  court.  The  conten- 
tion is  also  made  that  a  notary  has  no  power  to  commit  a  wit- 
ness for  contempt. 

This  brings  to  our  attention  the  power  and  jurisdiction  of 
this  Court  as  declared  in  Sections  2  and  3  of  Article  VIU  of 
the  Constitution,  which  follow: 

'«Sec.  2.  The  Supreme  Court,  except  as  otherwise  pro- 
vided in  this  Constitution,  shall  have  appellate  jurisdiction 
only,  which  shall  be  co- extensive  with  the  state,  and  shall 
have  a  general  supervisory  control  over  all  inferior  courts, 
under  such  regulations  and  limitations  as  may  be  prescribed 
by  law. 

<<Sec.  3.  The  appellate  jurisdiction  of  the  Supreme  Court 
shall  extend  to  all  cases  at  law  and  in  equity,  subject,  how- 
ever, to  such  limitations  and  regulations  as  may  be  prescribed 
by  law.  Said  court  shall  have  power  in  its  discretion  to  issue 
and  to  hear  and  determine  writs  of  haheas  corpu8y  mandafrym^ 
quo  warrcmto^  certiorari^  prohibition  and  injunction,  and  such 
other  original  and  remedial  writs  as  may  be  necessary  or  proper 
to  the  complete  exercise  of  its  appellate  jurisdiction.  When 
a  jury  is  required  in  the  Supreme  Court  to  determine  an  issue 
of  fact,  said  court  shall  have  power  to  summon  such  jury  in 
such  manner  as  may  be  provided  by  law.  Each  of  the  justices 
of  the  Supreme  Court  shall  have  power  to  issue  writs  of  habeas 
corpus  to  any  part  of  the  state  upon  petition  by  or  on  behalf 
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of  any  person  held  in  actual  custody,  and  may  make  such  writs 
returnable  before  himself,  or  the  Supreme  Court,  or  before 
any  district  court  of  the  state,  or  any  judge  thereof;  and  such 
writs  may  be  heard  and  determined  by  the  justice,  or  court, 
or  judge,  before  whom  they  are  in^de  returnable.  Each  of 
the  justices  of  the  Supreme  Court  may  also  issue  and  hear  and 
determine  writs  of  certiorari  in  proceedings  for  contempt  in 
the  district  court,  and  such  other  writs  as  he  may  be  author- 
ized by  law  to  issue." 

Upon  a  proper  construction  of  these  sections  depends  the 
disposition  of  counsel's  contention.  As  we  understand  them, 
they  confer  upon  this  Court:  (1)  Appellate  jurisdiction, 
which  is  coextensive  with  the  state;  (2)  a  general  supervisory 
control  over  all  inferior  courts;  (3)  discretionary  power  to 
issue,  hear  and  determine  the  various  writs  enumerated;  and 
(4)  the  power  to  issue,  hear  and  determine  such  other  orig- 
inal and  remedial  writs  as  may  be  necessary  and  proper  to  a 
complete  exercise  of  the  appellate  jurisdiction.  The  fourth 
power  enumerated  seems  to  be  entirely  unnecessary,  and 
appears  to  have  been  added  out  of  abundance  of  caution,  so  that 
this  Court  might  not  be  embarrassed  by  any  question  as  to  a 
want  of  means  to  aid  in  the  complete  exercise  of  its  appellate 
jurisdiction.     To  this  provision  we  shall  refer  later. 

We  shall  most  conveniently  consider  firs^  briefly  the  nature 
and  purposes  of  these  powers.  Though  there  has  been  no 
decision  in  this  state  defining  the  limits  to  which  the  review  on 
appeal  shall  go,  the  practice  and  procedure  provided  by  law 
and  the  character  of  relief  uniformly  granted  by  this  Court 
thereunder  since  its  creation  have  established  the  proposition 
that  this  Court  has  no  power  to  try  questions  of  fact,  and 
render  thereon  such  judgment  as  should  have  been  rendered 
by  the  trial  court.  This  was  declared  to  be  the  rule  by  the 
Territorial  Supreme  Court  to  which,  under  Section  9  of  the 
Organic  Act,  * 'writs  of  error,  bills  of  exceptions,  and  appeals, " 
were  allowed  under  such  regulations  as  should  be  prescribed 

by  law.      (Bariley  v.    Tielelre,   2  Mont.  435;    Chuviasero  v. 

Vial^   3  Mont.  376;  Ingalh  v.  Austin,   8  Mont.  333,  20  Pac. 
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637).  At  the  time  of  the  adoption  of  the  Constitution  in  1889 
substantially  the  same  procedure  which  had  been  proyided  by 
the  legislature  under  the  practice  act  at  the  time  of  these 
decisions  was  continued  in  force  by  that  instrument.  (Sched- 
ule 1).  It  was  re-enacted  substantially  in  the  Code  of  1895, 
and  the  decisions  thereunder  have  been  in  conformity  with  the 
rule  declared  in  the  early  cases.  {Barden  v.  Montana  Clvb^ 
10  Mont.  330,  25  Pac.  1042,  11  L.  R.  A.  593,  citing  the 
foregoing  cases;  Root  v.  Davis,  10  Mont.  228,  25  Pac.  105; 
MercJiants*  Nafl.  Bank  v.  Oreenhoody  16  Mont.  395,  41  Pac. 
250,  851;  Pearson  v.  Harper^  16  Mont.  143,  40  Pac.  171; 
State  V.  Hurst,  23  Mont.  484,  59  Pac.  911).  For  more  than 
10  years  this  Court  has  proceeded  upoh  the  assumption  that, 
while  it  derives  its  appellate  powers  from  the  Constitution, 
these  powers  are  in  no  respect  different  in  extent  from  those 
possessed  by  its  predecessor,  the  Territorial  Court,  and  that 
they  are  to  be  interpreted  and  applied  in  the  light  of  the  condi- 
tions existent  at  the  date  of  adoption  of  that  instrument, — in 
other  words,  the  extent  of  the  power  and  the  character  of  relief 
granted  has  become  established  and.  defined  by  uniform  con- 
temporaneous construction.  {Lord  v.  Dunster,  79  Cal.  477, 
21  Pac.  865;  Styles  v.  Tyler,  64  Conn.  432,  30  Atl.  165). 

The  grant  of  the  appellate  jurisdiction  from  its  very  nature 
implies  also  all  the  instrumentalities  necessary  to  make  it  ef- 
fective. ^  ^It  is  an  established  doctrine  that  one  of  the  essen- 
tial attributes  of  appellate  jurisdiction  and  one  of  the  inherent 
powers  of  an  appellate  court  is  the  right  to  make  use  of  all  the 
writs  known  to  the  common  law,  and,  if  necessary,  to  invent 
new  writs  or  proceedings  in  order  to  suitably  exercise  the  ju- 
risdiction conferred. ' '  (  Wheeler  v.  Nortliem  Colorado  Irriga- 
tion  Co.,  9  Colo.  248,  11  Pac.  103).  We  cite  to  this  point 
also:  Attorney  General  v.  Chicago  <&  N.  W.  By.  Co.,  35  Wis. 
425;  State  ex  rei.  Moore  v.  Archibald,  5  N.  Dak.  359,  66  N. 
W.  234;    U.  S.   v.   Dubuque  Co.  Comers,  1  Morris  31. 

The  phrase,  <'and  shall  have  a  general  supervisory  control 
over  all  inferior  courts,"  contains  a  clear  grant  of  power.  It 
is  also  distinct  and  separate  from  the  appellate  jurisdiction. 
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This  is  made  manifest  by  the  language  ased.  This  clause  and 
the  one  conferring  appellate  jurisdiction  are  co-ordinate,  each 
being  independent  of  the  other,  neither  limiting  or  qualify- 
ing in  any  way  the  meaning  of  the  other,  and  both  being  qual- 
ified to  the  same  extent  by  the  concluding  clause,  <<under  such 
regulations  and  limitations  as  may  be  prescribed  by  law.'' 
Any  other  view  would  lead  to  the  conclusion  either  that  the 
second  clause  was  intended  as  a  mere  qualification  of  the  first 
— which  the  situation  of  the  clauses  in  the  sentence  will  not 
permit;  or,  that  the  latter  clause  is  a  mere  nudum  verhum — 
which  would  be  violative  of  the  familiar  canon  of  construc- 
tion that  a  statute  or  constitution  must  be  so  construed  that 
every  word  of  it  may  be  made  operative,  if  it  is  practicable  to 
make  it  so.  (State  exrel.  State  Publishing  Co.  v.  Hogan^ 
22  Mont.  384,  66  Pac.  818;  Cooley's  Const.  Lim.  72;  Hyatt 
V.  Allertj  54  Cal.  363;  Story,  Const.  Law,  Sec.  451).  A  sim- 
ilar clause  is  found  in  the  constitutions  of  many  of  the 
states  of  the  Union,  and,  we  believe,  the  courts 
unanimously  agree  that  the  various  constitutional  con- 
ventions used  the  language  purposely  to  confer  a  power 
separate  and  independent  of  any  other  power  to  meet 
exigencies  to  which  the  ordinary  appellate  powers  of  the 
court  are  not  commensurate.     {Attorney  General  v.  Blossom^ 

I  Wis.  317;  Attorney  General  v.  Chicago  cfe  N.  W.  Ry,  Co.^ 
36  Wis.  426;  State  ex  reL-  NaVL  Bank  v.  Johnson^  103  Wis. 
691,  79  N.  W.  1081;  Wfieeler  v.   Irrigation  Co.,  9  Colo.  248, 

II  Pac.  103;  City  of  Huron  v.  Campbell,  3  S.  Dak.  311,  63 
N.  W.  182;  Vine  v.  Jones,  13  S.  Dak.  64,  82  N.  W.  82; 
State  ex  rel.  Moore  v.  Archibald,  6  N.  Dak.  369,  ^^ 
N.  W.  234;  State  ex  rel.  Murray  v.  Lazarus,  36  La. 
Ann.  678;  In  re  Ingei^soll,  60  La.  Ann.  748,  23 
South.  889;  Ex  parte  Groom,  19  Ala.  661;  People  ex 
rel.  Green  v.  Court  of  Appeals,  (Colo.  Sup.)  61  Pac.  692; 
Peopu  V.  Richmond,  16  Colo.  278,  26  Pac.  929).  It  is  well 
said  of  this  power  in  the  last  case  cited:  ^<It  is  hardly  necess- 
ary to  add  that  the  ^superintending  control'  given  by  the  Con- 
stitutional provision  now  under  consideration  refers  primarily 
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to  courts,  not  to  parties  or  cases;  its  purpose  is  to  k^p  the 
courts  themselves  'within  bounds, '  and  to  insure  the  harmon- 
ious working  of  our  judicial  system;  it  was  not  designed  to 
secure  the  review  of  judgments  in  connection  with  ordinary 
appellate  jurisdiction;  and,  in  so  far  as  the  rights  of  suitors  in 
particular  causes  may  be  affected,  the  effect  is  incidental 
purely.  To  say  that  the  'superintending  control'  was  intended 
to  include  ordinary  appellate  power  is  to  render  the  preceding 
clauses  superfluous  in  so  far  as  they  constitute  a  grant  of  such 
power." 

Nor  is  this  power  to  be  confounded  with  the  other  original 
jurisdiction  conferred  by  the  third  grant.  This  clause  was  ex- 
amined by  this  court  in  In  re  MacKnight^  11  Mont.  126,  27 
Pac.  336.  In  that  case  the  contention  was  made  that  the  au- 
thorization to  issue  the  six  writs  enumerated  was  not  intended 
as  a  grant  of  original  jurisdiction,  but  that  they  should  be  is- 
sued in  aid  of  appellate  jurisdiction  only.  It  was  there  pointed 
out,  however,  that  the  argument  of  counsel  was  not  only  in- 
consistent with  the  nature  of  the  writs  themselves  as  original 
write,  always  used  for  certain  well-known  and  well-defined 
purposes,  but  that  the  writs  themselves — some  of  them  at 
least — are  wholly  unsuited  for  the  performance  of  the  office 
to  which  it  was  sought  to  limit  them.  The  argument  in  the 
opinion  as  to  the  well-defined  character  of  these  writs  and  the 
purposes  for  which  they  have  ever  been  used — that  is,  as  original 
perogative  writs — is  conclusive  as  to  the  character  of  the  power 
this  court  should  exercise  through  them,  except  as  to  the  writ 
of  injunction.  This  appears  to  have  been  intended  for  some 
undefined  use  different  from  its  appropriate  function  under 
the  old  equity  practice.  The  fact  that  this  writ  is  enumerated 
with  five  other  writs  totally  different  in  their  nature  and 
functions,  with  no  appropriate  jurisdiction  conferred  there  or 
elsewhere  in  the  Constitution  indicating  that  it  wao  intended 
to  be  used  as  an  aid  to  jurisdiction,  rather  than  as  the  founda- 
tion of  jurisdiction,  just  as  its  associates  were  intended  to  be 
used,  seems  to  have  escaped  the  attention  of  the  court  entirely. 
The  peculiarity  of  the  provision  in  including  the  injunction 
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in  this-  list  of  original  writs,  and  the  functions  thus  assigned 
to  it,  standing,  as  it  does,  divorced  from  its  old  associates,  is 
fully  considered  in  Attorney  Oeneral  v.  Chicago  i&  N,  W,  Sy. 
Co.  35  Wis.  425.  It  is  there  held  that  it  is  assigned  a  new 
duty,  and  is  to  be  used  as  a  perogative  or  quasi  perogative 
writ  where  it  is  a  proper  remedy  in  matters  publici  jttris  at 
the  instance  of  the  attorney  general,  but  not  in  suits  between 
private  parties.  The  same  was  said  of  all  these  writs  in  At- 
titrney  General  v.  Blossom^  1  Wis.  277,  and  these  cases  were 
followed  by  Mr.  Justice  Corliss  in  State  ex  rel.  Moore,  v. 
Archibald,  6  N.  Dak.  359,  66  N.  W.  234.  The  writ  of  in- 
junction has  heretofore  issued  from  this  court  as  an  origina.1 
writ  at  the  instance  of  private  parties  in  election  cases,  as  the 
only  suitable  remedy,  though  the  propriety  of  the  practice 
was  never  settled  by  express  adjudication  until  the  decision  in 
State  ex  rel,  Clarke  v.  Moran  (at  the  present  term),  ante  p.  433, 
63  Pac.  390.  {State  ex  rel.  Woody,  v.  Rotwiti,  18  Mont.  502, 
46  Pac.  370;  State  ex  rel.  Biissel,  v.  looker,  18  Mont.  540,  46 
Pac.  530;  State  ex  rel.  Metcalf,  v.  Johnson,  18  Mont.  548,  46 
Pac.  533;  State  ex  rel.  McLaughlin,  v.  Bailey,  18  Mont.  554, 
46  Pac.  1116;  State  ex  rel.  Gillis,  v.  Johnson,  18  Mont.  556, 
46  Pac.  440;  State  ex  rel.  Matts,  v.  Reek,  18  Mont.  557,  46 
Pac.  438;  State  ex  rel.  Matts,  v.  Fisher,  18  Mont  560,  46  Pac. 
1117.)  But,  whatever  may  be  its  legitimate  uses,  the  briefest 
examination  of  it  and  all  the  other  shows  that  they  are  intended 
to  be  used  by  this  court  in  its  discretion  as  original  writs, 
each  in  its  appropriate  function,  and  not  merely  as  instrument- 
alities for  the  exercise  of  any  other  jurisdiction.  They  are 
unsuitable  as  a  class  for  supervisory  purposes  within  the  mean- 
ing of  the  provision.  All,  except  the  writ  of  injunction,  had 
well  defined  uses  at  the  common  law,  and  all,  except  this  and 
the  writ  of  qiu>  warranto,  had  been  in  use  under  the  territorial 
government  performing  their  common-law  functions  for  many 
years  at  the  time  the  Constitution  was  adopted.  None  of 
them,  except  certiorari  and  prohibition,  go  exclusively  to 
courts,  or  tribunals,  or  officers  exercising  judicial  functions, 
and  these  two  have  always  been  limited  to  an  inquiry  into 
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questions  of  jurisdiction  only.  {State  ex  rel.  King  et  al.  v. 
DiBtrict  Cmtrt,  24  Mont.  494,  62  Pac.  820;  State  ex  rd.  Schar- 
nikow,  V.  Hogan^  24  Mont.  379,  62  Pac.  493;  State  ex  rel,  Bos- 
ton <Ss  Montana  Consol,  C,  <Ss  S.  Mining  Co,  v.  District  Courts  22 
Mont.  220,  56  Pac.  219.)  They  are  in  no  sense  of  the  term 
writs  suitable  for  the  purpose  of  correction  and  revision  upon 
mere  errors  in  procedure.  The  writ  of  habeas  corpus  never 
goes  to  courts,  but  to  individuals  only,  to  inquire  into  the 
legality  of  the  imprisonment  complained  of.  The  writ  of  quo 
warranto  also  goes  to  an  individual  to  inquire  by  what  author- 
ity he  usurps  an  ofSce  or  exercises  a  public  franchise.  Man- 
damns  compels  the  performance  of  an  act  on  the  part  of  a  tri- 
bunal, board,  or  person  which  the  law  enjoins  as  a  duty  re- 
sulting from  an  ofSce,  trust,  or  station,  but  is  never  used  to 
correct  errors  merely,  or  to  control  discretion.  The  writ  of 
injunction  also  goes  to  persons,  and  not  to  courts,  whether  it 
be  limited  to  {^^%\Xovl^  pvhlici  juris  or  extended  to  the  adjust- 
ment of  private  rights. 

While  this  Court  may  use  any  of  these  writs  which  are  ap- 
propriate as  aids  in  the  exercise  of  its  other  powers,  it  may 
not  pervert  them  from  their  legitimate  uses,  or  restrict  their 
uses  to  purposes  for  which  they  were  not  intended.  The  Con- 
stitution confers  powers  to  be  exercised  by  them,  and  we  must 
not  prescribe  limits  where  there  are  none,  nor  assume  author- 
ity where  none  is  conferred.  We  are  authorized  to  issue 
these  writs,  in  our  discretion,  for  whatever  purpose  they  are 
suitable,  without  limitation  or  qualification.  Both  the  other 
grants  are  <<under  such  regulations  and  limitations  as  may  be 
prescribed  by  law. "  As  the  appellate  jurisdiction  was  granted 
for  the  purpose  of  revision  and  correction,  and  the  original 
jurisdiction  under  these  writs  was  granted  to  enable  us  to  ren- 
der such  relief  as  is  appropriate  under  them,  so  the  supervis- 
ory power  was  granted  to  meet  emergencies  to  which  tiiose 
other  powers  and  instrumentalities  are  not  commensurate.  It 
is  independent  of  both,  and  was  designed  to  infringe  upon  the 
functions  of  neither.  It  has  its  own  appropriate  functions, 
and,  without  undertaking  to  define  particularly  what   these 
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f  anctions  are,  we  think  one  of  them  is  to  enable  this  court  to 
control  the  course  of  litigation  in  the  inferior  courts  where 
those  courts  are  proceeding  within  their  jurisdiction,  but  by  a 
mistake  of  law,  or  willful  disregard  of  it,  are  doing  a  gross 
injustice,  and  there  is  no  appeal,  or  the  remedy  by  appeal  is 
inadequate.  Under  such  circumstances,  the  case  being  exigent, 
no  relief  could  be  granted  under  the  other  powers  of  this  Court, 
and  a  denial  of  a  speedy  remedy  would  be  tantamount  to  a 
denial  of  justice.  Cases  may  arise  also  where  some  relief 
could  be  granted  under  some  one  of  the  other  original  writs 
named,  but  such  relief  would  not  be  complete  and  'adequate 
because  of  some  error  which  could  not  be  corrected  by  means 
of  the  limited  functions  of  the  particular  writ,  while  the  super- 
visory power  is  unlimited  in  the  means  at  our  disposal  for  its 
appropriate  exercise. 

This  brings  us  to  the  consideration  of  the  question  whether 
the  power  is  dormant,  under  the  restrictions  of  the  clause, 
''under  such  regulations  and  limitations  as  may  be  prescribed 
by  law,"  in  the  absence  of  procedure  provided  by  the  legisla- 
ture. While  the  legislature  cannot  decrease  the  powers 
granted  by  the  Constitution,  this  clause  evidently  intended 
that  that  body  should  provide  the  mode  of  procedure  to 
be  employed,  by  which,  and  the  limitations  as  to  time 
within  which,  both  these  powers  should  be  invoked;  for, 
though  the  power  of  the  court  is  plenary,  it  cannot  be  exer- 
cised until  a  mode  for  its  exercise  has  been  provided.  Yet,  by 
this  statement  we  do  not  concede  that  the  legislature,  by  fail- 
ure to  act,  can  render  these  powers  of  no  avail.  It  is  a  ques- 
tion worth  consideration  whether,  in  the  absence  of  action  on 
its  part,  this  Court  has  the  power  to  establish  rules  for  the 
exercise  of  its  appellate  and  supervisory  powers.  Some  pro- 
cedure must  be  provided  by  which  the  individual  litigent  may 
avail  himself  of  the  relief  which  the  Court  has  power  to  grant. 
It  is  in  this  sense  that  an  appeal  is  the  creature  of  the  statute, 
and  that  the  right  to  it  does  not  exist  unless  it  is  provided  for. 
(Hayne  on  New  Trial  &  App.,  Sec.  181;  Appeal  of  HotightoT), 
42  Cal.  52).    This  holding  we  believe  to  be  sound,  and  in  con- 
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f ormity  with  the  weight  of  authority.  (Story  on  the  Const. , 
Sec.  1773;  Jure  Petition  of  Attorney  General^  40  Neb.  402, 
68  N.  W.  945;  Works  on  Jur.  170;  Teas  v.  Hohinsoft,  11 
Tex.  777;  People  v.  Richmond,  16  Colo.  274,  26  Pac.  929). 
By  analogy  the  same  observations  apply  to  our  supervisory 
power.  But  conceding,  for  the  sake  of  argument,  that  this 
Courc  has  no  power  to  proceed  in  the  absence  of  legislative 
action,  we  find  ample  provision  in  the  Code  for  the  exercise  of 
this  power.  Section  205  of  the  Code  of  Civil  Procedure  pro- 
vides: ''When  jurisdiction  is,  by  the  Constitution  or  this 
Code,  or  any  other  statute,  conferred  on  a  court  or  judicial 
officer,  all  the  means  necessary  to  carry  into  effect  are  also 
given;  and  in  the  exercise  of  this  jurisdiction,  if  the  course  of 
proceeding  be  not  specifically  pointed  out  by  this  Code  or  the 
statute,  any  suitable  process  or  mode  of  proceeding  may  be 
adopted  which  may  appear  most  conformable  to  the  spirit  of 
this  Code. ' '  The  legislature  having  fully  provided  for  appeals, 
and  recognizing  the  difficulty  to  be  met  with  in  defining  the 
supervisory  power  and  the  mode  of  its  exercise,  thus  left  it  to 
this  Court  upon  proper  occasion  to  adopt  such  means  as  would 
seem  to  it  to  meet  the  exigencies  of  the  case;  for  there  is  no 
other  jurisdiction  vested  in  this  Court  for  which  ample 
provision  is  not  made  either  by  law  or  the  Constitution 
itself,  and  the  section  is  of  no  significance  unless  it  has  refer- 
ence to  the  jurisdiction  in  question.  At  any  rate,  the  provi- 
sion is  broad  enough  to  cover  the  exercise  of  the  power,  and 
we  hold  that,  if  any  legislation  is  needed,  this  section  is  ample 
to  authorize  its  use  in  its  utmost  vigor. 

As  we  have  seen,  however,  the  writ  of  certiorari  is  not  a 
suitable  means  for  the  exercise  of  supervisory  control  in  this 
case,  for  the  reason  that  there  has  been  no  excess  of  jurisdic- 
tion. This  precludes  any  relief  under  this  writ* .  It  must  be 
conceded  that  in  State  ex  veL  Boston  cfc  Montana  ConsoL  C.  it 
S,  Mining  Co,  v.  District  Court,  22  Mont.  220,  56  Pac.  219, 
there  is  an  intimation  contrary  to  the  view  we  here  take,  but 
the  statement  in  that  case  containing  this  intimation  is  a  die- 
turn,  not  necessary  nor   pertinent  to  the  question  there  under 
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discussion.  The  question  therefore  arises :  What  is  the  proper 
instrument  by  which  to  exercise  this  power?  The  only  answer 
is  that  it  must  be  framed  when  the  case  properly  arises,  and, 
for  want  of  a  better  name,  may  be  denominated  a  supervisory 
writ.  It  must  be  suitable,  not  only  to  examine  into  questions 
of  jurisdiction,  but  it  must  also  extend  to  the  review  of  errors 
of  law  and  abuses  of  discretion  within  the  limits  of  jurisdic- 
tion. Upon  the  facts  of  the  case  presented,  the  supervisory 
writ,  or  one  of  the  others,  might  be  granted,  according  to  the 
relief  to  which  the  applicant  might  be  entitled.  The  super- 
visory writ,  being  broader  in  its  scope,  would  afford  relief  by 
restraining  the  inferior  court  to  the  bounds  of  jurisdiction,  or 
compelling  a  performance  of  duty,  as  well  as  by  a  correction 
of  errors  and  abuses  of  discretion  requiring  prompt*  action; 
but  relief  under  any  one  of  the  other  writs  would  be  confined 
to  the  scope  of  the  particular  writ. 

In  reaching  these  conclusions  we  have  not  overlooked  the 
fact  that  the  courts  of  many  of  the  states,  as  appears  from  the 
cases  cited,  have  frequently  used  the  writs  of  certiorari  and 
mandamus  as  supervisory  writs.  We  do  not  feel  inclined  to 
follow  them,  for  this  course  would,  under  our  view  of  the 
well  settled  functions  of  these  writs  in  this  jurisdiction,  be  an 
unauthorized  use  of  them. 

It  therefore  follows  that,  though  the*  district  court  may 
have  erred  in  releasing  the  witness  Ramsey,  we  have  no  power 
to  review  its  action  under  the  writ  of  certiorari^  because  it  was 
acting  within  the  bounds  of  its  appropriate  jurisdiction,  and 
not  in  excess  thereof. 

From  the  foregoing  considerations  it  becomes  unnecessary 
to  consider  the  question  whether  the  notary  had  power  to 
commit  the  witness  for  the  alleged  contempt.  This  question 
is  reserved.  The  writ  heretofore  issued  is  vacated,  and  the 
application  is  dismissed,  at  the  cost  of  the  relator. 

Dismissed. 
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STATE  EX  REL.  DEMPSEY,  Plaintiff  v.  SECOND  JUDI- 
CIAL  DISTRICT  COURT,  et  al.  Defendants. 

27    201 
==^1  [No.  1640.] 

130  'm\ 

tSubmlttedJanaary  8, 1M»1.   Decided  January 4, 1901.] 

MandamiLa — TraixBcript  of  Evidence — Order  for  Trafiscript — 
Stenographer's  Delay —  Contempt — Bill  of  Exceptions — Set- 
tling— Time, 

1.  Wliere  a  defendant  convicted  of  a  crime  was  too  poor  to  pay  for  a  transcript  of  the 
proceedings  of  his  trial,  and  an  order  was  made  as  authorized  by  Code,  Sec  87S.  di- 
recting the  official  stenographer  to  furnish  defendant  with  a  copy  of  the  eyidsoce,  to 
be  paid  for  by  the  county,  in  order  that  he  might  prepare  a  bill  of  ezoepttons,  and, 
after  numerous  extensions  of  the  time  for  the  settling  of  the  bill  of  exceptions,  the 
stenographer  failed  to  furnish  the  transcript,  and  the  court  refused  to  make  an  order 
compelling  the  furnishing  of  such  transcript,  the  Supreme  Court  would  not  compel 
obedience  to  the  order  to  furnish  the  transcript  by  mandavMUi^  since  the  court  mak- 
ing the  order  alone  had  authority  to  punish  the  stenographer's  contempt. 

2.  The  Supreme  Ck)urt  oould  not  by  mandanwM  compel  the  lower  oourt  to  enter  an  order 
extending  tlie  time  In  which  to  prepare  a  bill  of  exceptions,  such  matter  falling  en- 
tirely within  the  discretion  of  the  trial  court. 

Mandamus  by  the  State  of  Montana,  on  the  relation  of  Peter 
Dempsey,  against  the  District  Court  of  the  Second  Judicial 
District  for  Silver  Bow  County  and  others,  to  compel  the 
stenographer  of  such  court  to  furnish  relator  a  transcript  of 
record  of  his  trial,  and  to  compel  the  court  to  extend  the  time 
for  settlement  of  bill  of  exceptions.     Writ  denied. 

Mr.  Thos.  A.  Morrin^  and  Mr.   W.    W.^Likens^  for  Relator. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  Court. 

On  May,  12,  1900,  one  Thomas  A.  Morrin,  attorney  at  law, 
was  appointed  by  the  above-entitled  court  to  defend  the  rela- 
tor herein,  who  was  charged  with  the  crime  of  murder.  The 
trial  was  subsequently  had  on  July  2d  and  3d,  and  resulted  in 
a  verdict  of  murder  of  the  first  degree.  A  motion  for  a  new 
trial   was  made  and  overruled  on  July  18th.     Thereafter,  on 
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August  30th,  an  inquisition  was  had  to  determine  the  sanity 
of  the  relator,  under  Sections  2520-2526  of  the  Penal  Code, 
which  resulted  in  a  verdict  that  he  was  sane.  On  September 
4th  judgment  was  pronounced  upon  the  verdict  finding  the  re- 
lator guilty  of  murder,  and  immediately  thereafter  an  appeal 
was  taken  to  this  Court.  On  the  same  date,  the  relator  being 
without  means,  the  Court  made  an  order,  under  authority  of 
Section  373  of  the  Code  of  Civil  Procedure,  directing  William 
W.  Wilson,  the  official  stenographer  of  that  department  of 
the  court,  to  furnish  to  the  relator,  without  expense  to  him, 
a  copy  of  the  evidence  taken  at  the  trial,  to  enable  him  to 
prepare  bills  of  exception.  The  same  order  was  made  as  to 
the  evidence  heard  upon  the  inquisition  into  relator's  sanity. 
At  the  same  time  an  order  was  made  extending  the  time  for 
the  preparation  of  the  bills  of  exception.  This  order  was  re- 
newed from  time  to  time,  the  last  renewal  extending  the  time 
up  to  and  including  December  Slst.  The  defendant,  Wilson, 
up  to  that  date,  had  wholly  failed  and  neglected,  and  still  fails 
and  neglects,  to  comply  with  the  order  made  on  September  5th, 
despite  repeated  demands  made  upon  him  in  that  behalf,  and 
despite  the  fact  that  the  attention  of  the  court  and  its  judge 
has  been  repeatedly  called  to  his  delinquency.  The  said  Wil- 
son has  never  at  any  time  complied  with  the  provisions  of  Sec- 
tion 372,  of  the  Code  of  Civil  Procedure,  requiring  him,  im- 
mediately after  the  close  of  the  trial  of  each  case,  to  write  out 
at  length  '<all  objections  made,  the  rulings,  decisions  and 
opinions  of  the  court,  and  the  exceptions  taken  during  the 
trial,  or  hearing, ' '  and  to  file  the  same  with  the  clerk. 

On  December  31st  an  application  was«made  to  the  Honorable 
William  Clancy,  as  judge  of  said  court,  for  an  order  to  com- 
pel the  said  Wilson  forthwith  to  furnish  the  transcripts  of  ev- 
idence required  by  the  order  of  September  5th,  and  also  for 
an  order  further  extending  the  time  for  the  preparation  of 
bills  of  exception.  This  application  the  said  judge  refused  to 
grant. 

Upon  these  facts,  we  are  asked  for  a  writ  of  mandamus  to 
compel  the  said  Wilson  to  furnish  the  transcripts  ordered  by 
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the  district  court  on  September  5th;  to  require  the  said  court 
and  its  judge  to  enter  an  order  granting  such  further  time  as 
may  be  reasonable  and  proper  to  enable  the  relator  to  prepare 
and  serve  his  bills  of  exception;  and  to  require  the  said  court 
and  its  judge  to  desist  from  proceeding  further  in  the  premises 
until  the  time  granted  by  this  Court  shall  have  expired. 

The  application  must  be  denied.  We  are  not  asked,  nor 
was  the  district  court  asked,  to  compel  the  defendant,  Wilson, 
to  perform  the  duty  required  of  him  under  Section  372,  supra. 
If  this  were  the  ground  of  complaint,  we  should  feel  inclined 
to  issue  the  writ;  for,  though  an  application  in  this  behalf 
should  properly  be  addressed  to  the  district  court,  owing  to 
the  importance  to  litigants  of  having  the  requirements  of  the 
section  complied  with  by  the  stenographer,  we  entertained  an 
application  under  somewhat  similar  circumstances  in  State  ex 
rel.  Kranich,  v.  Supple,  22  Mont.  184,  56  Pac.  20.  What 
we  are  asked  to  do  here  is  to  require  an  officer  of  the  district 
court  to  obey  an  order  made  by  that  court,  on  the  ground 
that  the  court  and  its  judge  refuse  to  compel  obedience.  In 
other  words,  the  district  court,  upon  proper  application,  on 
September  5th,  made  an  order  which  is  authorized  by  Section 
373,  supra.  The  stenographer  failed  to  obey  it.  Upon  the 
facts  made  to  appear  to  us,  he  has  been  and  still  is  in  contempt. 
To  punish  this  contempt,  and  thus  enforce  obedience,  belongs 
to  the  authority  making  the  order,  and  not  to  this  court.  We 
have  no  more  power  to  interfere  to  compel  obedience  to  this  or- 
der than  we  have  to  punish  the  contempt.  The  proper  course, 
and  the  only  course,  open  to  relator  was  and  is,  upon  a  proper 
showing,  to  enforce  the  order  by  proceedings  in  contempt^ 
which  would  be  more  adequate  and  speedy  than  the  writ  now 
sought.  If  the  court  or  its  judge  should  then  refuse  to  pro- 
ceed, this  Court  would  feel  justified  in  interfering.  Until  this 
remedy  has  been  exhausted,  we  have  no  authority  to  act  in  the 
premises. 

In  the  second  place,  we  are  asked  to  compel  the  defendant 
court  and  its  judge  to  enter  an  order  extending  the  time  with- 
in which  to  prepare  bills  of  exception.     This  is  a  matter  which 
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falls  entirely  within  the  discretion  of  the  trial  court  and  its 
judge,  and  we  cannot  control  this  discretion  by  mandamus. 

We  think  that  the  district  judge,  when  it  was  made  to  appear 
to  him  that  his  stenographer  failed  to  comply  with  the  order 
of  September  5th,  should  have  acted  promptly  and  enforced 
obedience,  especially  when  the  relator  is  under  judgment  in- 
flicting the  death  penalty.  A  proper  amount  of  self-respect, 
and  a  due  regard  for  the  position  he  occupies,  and  the  rights 
of  the  relator,  imperiled,  as  they  are,  by  the  gross  and  wholly 
unwarranted  neglect  of  the  court  officer,  it  would  seem,  could 
permit  no  other  course.  It  is  fair  to  say,  however,  that  we 
have  only  so  much  of  the  case  as  the  relator  has  seen  fit  to  lay 
before  us. 

These  considerations  being  conclusive  as  to  this  application, 
we  deem  it  unnecessary  to  notice  the  double  and  rather  incon- 
sistent nature  of  relief  demanded. 

The  application  is  denied.  Denied. 


EGAN,  Appellant  v.  MONTANA  CENTRAL  RAILWAY 
CO.  ETAL.,  Respondents. 

[No.  1848.  J 
[Submitted  October  8, 1900.    Decided  January  7, 1901.] 

Railroads — Action  for  Damages  for  Personal  Injuries — Tres- 
passers on  Bight  of  Way — Negligence — Nonsuit. 

1.  In  considering  on  appeal  the  granting  of  a  motion  for  a  nonsuit,  everything  which 
the  evidence  tends  to  prove  must  be  taken  as  established. 

2.  Silence  or  non-actioa  is  not  of  Itself,  alone  evidence  of  assent  unless  duty  demands 
speech  or  action  as  the  expression  of  dissent. 

8.  Mere  tolerance  or  endurance  of  past  trespasses  will  not  justify  the  inference  that 
other  acts  of  the  same  kind  were  licensed. 

4.  A  railroad  company  owes  to  a  trespasser  on  its  track  the  duty  to  refrain  from  any 
wilful  or  wanton  act  occasioning  Injury,  and  the  duty  of  exercising  reasonable  care 
to  avoid  injuring  such  trespasser  after  becoming  aware  of  his  presence  on  the  right 
of  way;  but  further  than  this  such  company  is  under  no  obligations  to  a  trespasser. 

6.  Evidence  reviewed,  and  held,  that  the  defendant  railroad  company  was  not  guilty  of 
negligence  proximately  causing  the  injury  to  plaintiff  who  while  a  trespasser  upon 
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Its  right  of  way  was  struck  by  one  of  Its  tralDS;  and  that  a  motion  for  a  nonsuit  was- 
properly  granted. 

Appeal  from  District  Courts  Silver  Bow  County;  John 
Lindsay^  Jvdge. 

Action  by  Michael  Egan  against  the  Montana  Central  Rail- 
way  Company  and  the  Great  Northern  Railway  Company. 
From  an  order  denying  plaintiff's  motion  for  a  new  trial  and 
from  a  judgment  for  defendants,  plaintiff  appeals.     Affirmed. 

Mr,  John  W.  Cotter^  and  Messrs,  Howell  <&  Harney^  for 
Appellant. 

Mr,  A,  J,  Shores^  for  Respondents. 

MR.  JUSTICE  PIQOTT  delivered  the  opinion  of  the  Court- 

Having  sustained  personal  injuries  through  the  alleged  neg- 
ligent operation  of  a  train  of  cars  by  the  defendants,  the  plain- 
tiff brought  this  action  for  damages.  At  the  close  of  the  plain- 
tiff's case  the  Court  granted  a  non-suit,  and  judgment  was  en- 
tered in  favor  of  the  defendants.  From  an  order  denying- 
plaintiff's  motion  for  a  new  trial  and  from  the  judgment,  the 
plaintiff  has  appealed. 

The  single  question  is  whether  the  plaintiff  made  a  sufficient 
case  to  go  to  the  jury,  (ind  in  considering  this  question  every- 
thing which  the  evidence  tended  to  prove  .must  be  taken  as  es- 
tablished. So  viewing  the  evidence  in  connection  with  the 
pleadings  the  following  facts,  which  we  adopt  in  substance  f rono 
the  briefs  of  counsel,  appeared:  The  defendants  were  oper- 
ating a  line  of  railway  which  ran  on  the  south  side  of  the 
Boulder  river  and  into  and  through  the  town  or  viHage  of 
Basin.  The  Hope  mine  and  mill  where  the  plaintiff  was  em- 
ployed on  September  30,  1894,  when  the  accident  occurred, 
was  situated  about  a  mile  above  Basin  and  immediately  adjoin- 
ing the  right  of  way  of  the  defendants;  and  at  that  point  the 
railway  was  near  the  bank  of  the  river,  while  the  mine  and 
mill   were   on   the   hill-side   immediately   above,   with   only 
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suflScient  intervening  space  for  a  spur-track  and  platform  which 
had  been  constructed  for  the  use  of  the  mine.  Between  the 
mine  and  Basin  the  roadbed  of  the  defendants  was  high  and 
narrow,  being  wide  enough  for  a  single  track  only.  At  the  foot 
of  the  grade  on  the  north  side  ran  the  Boulder  river,  and  on 
the  south  side  was  a  pond  or  slough;  on  the  south  side  of  the 
river  the  railway  grade  was  the  only  road  or  path  over  which  a 
man  could  walk  between  the  mine  and  Basin.  This  grade, 
however,  did  not  afford  the  only  road  way  between  the  Hope 
mine  and  the  town,  for  there  was  a  wagon  bridge  about  175 
feet  above  the  mine,  and  near  the  bridge  was  a  road  on  the 
north  side  of  the  river  leading  down  to  the  town.  Notwith- 
standing the  existence  of  the  upper  road,  the  miners  and 
other  inhabitants  of  Basin  habitually  used  the  railway  track  for 
going  to  and  coming  from  the  mine.  Two  shifts  of  from  30 
to  35  men  each  were  employed  at  the  mine,  and  these  men 
passed  over  this  portion  of  the  railway  twice  and  sometimes 
four  times  a  day.  The  railway  track  had  been  so  used  as  a 
pathway  for  more  than  a  year  prior  to  the  accident,  and  dur- 
ing that  time  the  defendants  had  known,  or  possessed  the 
means  of  knowing,  that  their  track  was  frequently  so  used  but 
took  no  steps  to  prevent  the  trespasses.  On  the  day  of 
the  accident  the  miners,  including  the  plaintiff,  quit  work  at 
noon  and  started  down  the  railway  track  toward  Basin  while 
the  whistle  at  the  Hope  mine  was  blowing.  The  plain- 
tiff stepped  upon  the  track  at  the  mill  and  looked 
to  see  if  there  were  any  trains  upon  the  track,  be- 
cause, as  he  testified,  < 'there  was  trains  liable  to  come 
along  any  time,"  and  walked  slowly  toward  town.  He 
walked  in  the  middle  of  the  track  following  the  other 
men,  twelve  or  fifteen  in  number^  who  were  ahead  of  him. 
He  walked  north  about  150  feet  before  he  was  struck.  The 
view  of  the  track  was  unobstructed  to  the  south  for  a  distance 
of  800  feet  or  thereabouts.  After  he  started  to  walk  toward 
town  he  did  not  look  back.  The  freight  train  which 
struck  him  was  running  at  the  rate  of  about  20  miles  an  hour. 
The  whistle  was  not  blown  or   bell  rung,  nor   was  any  signal 
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or  warning  given.  The  engineer  was  leaning  out  of  his  cab 
looking  backward  for  signals  from  the  rear  of  the  train.  The 
man  immediately  in  advance  of  the  plaintiff  turned  half  way 
around  and  jumped  from  the  track  just  as  the  engine  struck 
the  plaintiff.  At  the  moment  he  was  struck  the  whistle  of 
the  mill  obscured  or  rendered  indistinct  minor  noises.  The 
plaintiff  had  often  been  on  that  track  before  when  trains  had 
passed  along.  The  men  who  were  ahead  of  him  at  the  time  of 
the  accident  were  either  in  the  centre  of  the  track  or  close  to 
the  track  on  the  end  of  the  ties. 

The  first  question  is:  Were  the  defendants  guilty  of  neg- 
ligence proximately  causing  the  inj  ury ?  Counsel  for  the  plain- 
tiff insist  that  the  defendants  were  negligent  in  failing  to  give 
notice  or  warning  of  the  approach  of  the  train.  Whether  they 
were  or  not  must,  under  the  facts,  be  determined  by  the  an- 
swer to  the  question  whether  the  omission  of  the  defendants 
to  observe  the  presence  of  the  plaintiff  on  the  track  in  time  to 
warn  him  of  the  approach  of  the  train  was  an  act  of  negli- 
gence. It  is  contended  that  the  defendants  were  under  the 
legal  lobligation  to  maintain  a  lookout  when  the  train  was  ap- 
proaching the  stretch  of  track  upon  which  persons  were  in 
the  habit  of  walking,  and  to  give  such  notice  or  warning  of 
the  approach  of  the  train  as  would  have  permitted  the  plain- 
tiff to  escape  from  his  position  of  peril.  It  appears  that  the 
plaintiff  and  others  had  been  in  the  habit  of  using  the  defen- 
dants' track  as  a  foot  path.  The  right  of  way  at  the  point 
where  the  accident  occurred  was  the  exclusive  property  of  the 
defendants;  without  their  consent  the  plaintiff  could  not  law- 
fully use  that  part  of  the  track  for  his  own  convenience. 
Neither  the  plaintiff  nor  the  other  persons  were  expressly  or 
by  implication  invited  to  walk  upon  the  track.  Forbearance 
is  not  ordinarily  permission;  it  may  be  equivalent  to  permis- 
sion when  the  law  imposes  upon  the  person  who  forbears  the 
active  duty  not  to  forbear.  Passivity  is  not  assent  unless  le- 
gal duty  demands  speech  or  action.  Silence  or  non-action  is 
implied  consent  only  when  legal  obligation  requires  speech  or 
action  to  evidence  objection  or  protest, — in  other  words,  si- 
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ience  or  non-action  is  not  of  itself  alone  evidence  of  assent  un- 
less legal  duty  demands  speech  or  action  as  the  expression  of 
dissent  (State  v.  Fisher^  23  Mont,  page  561.)  Mere  tolerance 
or  endurance  of  past  trespasses  will  not  justify  the  inference 
that  other  acts  of  the  same  kind  were  licensed.  No  legal  duty 
expressly  to  object  to  the  use  made  of  the  track  by  trespassers 
rested  upon  the  defendants,  and  hence,  by  omitting  to  warn 
or  eject  those  who  had  theretofore  intruded,  they  waived  none 
of  their  rights  nor  granted  an  implied  license  to  the  plaintiff 
authorizing  him  to  do  like  acts  in  the  future.  The  plaintiff 
and  his  companions  were  trespassers,  and  the  mere  fact  that 
the  defendants  had,  without  formal  or  express  objection,  tol- 
erated or  suffered  their  use  of  the  track  as  a  foot- way,  did 
not  make  the  users  licensees.  The  defendants  owed  to  the 
plaintiff  no  greater  or  different  duty  than  they  owed  to  per- 
sons trespassing  on  other  parts  of  their  properly.  The  de- 
fendants owed  to  the  plaintiff,  as  they  did  to  any  other  tres- 
passer, the  duty  to  refrain  from  any  wilful  or  wanton  act 
occasioning  injury,  and  the  duty  of  exercising  reasonable  care 
to  avoid  injuring  him  after  becoming  aware  of  his  presence  on 
the  right  of  way;  but  further  than  this  the  defendants  were 
under  no  obligation  to  the  plaintiff.  In  the  case  at  bar  the 
engineer  at  the  time  of  the  accident  was  looking  backward 
for  signals  from  the  rear  of  the  train  and  did  not  keep  a  look- 
out for  persons  on  the  track;  nor  does  the  plaintiff  contend 
that  the  engineer  or  any  other  employee  of  the  defendants  saw 
him  in  time  to  avoid  striking  him.  The  defendants  were 
under  no  legal  obligation  to  maintain  an  active  look-out  for 
the  purpose  of  avoiding  injury  to  the  plaintiff,  a  trespasser; 
and  there  was  therefore  no^  breach  of  legal  duty  committed 
by  the  defendants  in  the  omission, — in  other  words,  there 
was  no  negligence  on  the  part  of  the  defendants.  This  con- 
clusion seems  manifest,  and  support  for  it  is  found  in  Mem- 
phis  (&  Charleston  R.  R.  Co.  v.  Womaclc^  84  Ala.  140,  4  So. 
Rep.  618;  Glass  v.  Memphis  ii^  Charleston  R,  R.  Co,^  94  Ala. 
581,  10  So.  Rep.  215;  IlL  Central  Railroad  Co.  v.  Godfrey^ 
71  111.  500;   Wahash  R.  R.   Co.  v.  Jo7ie8,  163   111.  167,  45   N. 
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E.  Rep.  60;  Chesapeake  <&  Ohio  By.  Co.  v.  PerktnSj  (Ky.  not 
yet  officially  reported),  47  So.  W.  Rep.  269;  Spicer  v.  Ch^is- 
apeake  <&  Ohio  By.  Co.,  34  W.  Va.  614, 12  So.  E.  Rep.  653;  B. 
<6  O.  B.  B.  Co.  V.  State,  62  Md.  479;  and  Ward  v.  So.  Pac. 
Co.,  26  Ore.  433,  3  6Pac.  Rep.  166,  although  in  some  of  these 
cases  the  courts  fail  to  observe  the  distinction,  which  is  im- 
portant, between  mere  toleration  of  continued  trespasses  and 
license  by  express  or  implied  invitation.  Upon  principle  the 
same  doctrine  seems  applicable  where  trains  are  running 
through  cities  or  thickly  populated«districts(6^Ja««  v.  Memphis 
<&  C.  B.  Co.,  supra.) 

As  we  have  said,  the  plaintiff  was  not,  in  any  proper  sense 
of  the  term,  a  licensee;  but  if  it  be  conceded  that  at  the  time 
of  the  accident  the  plaintiff  was  upon  the  track  by  tacit  per- 
mission only,  without  any  invitation,  express  or  implied,  his 
case  is  not  bettered,  for  he  went  and  remained  there  at  his  own 
risk,  and  to  such  a  licensee  by  sufference  or  tolerance  (if  the 
expression  may  be  used  to  describe  the  plaintiff)  no  duty  was 
imposed  by  law  on  the  defendants  other  or  greater  than  they 
would  have  owed  to  a  naked  trespasser.  Sound  reason  and 
the  decided  weight  of  authority  are  in  accord  with  these  views: 
Sweeny  v.  Old  Colony  <&  Newport  By.  Co.,  10  Allen  368; 
Bichards  v.  Chicago,  etc.  By.  Co.,  81  Iowa  426,  47  N.  W. 
Rep.  63;  Weldon  v.  Philadelphia,  W.  <&  B.  By.  Co.  (Del.), 
43  Atl.  Rep.  166;  Setton  v.  Texas  <k  P.  B.  Co.,  48  La.  An. 
807,  19  So.  Rep.  769. 

Holding,  as  we  do,  that  no  inference  of  negligence  on  the 
part  of  the  defendants  could  have  been  deduced  from  the  facts, 
it  follows  that  the  question  whether  the  plaintiff  was  guilty 
of  contributory  negligence  is  eliminated. 

The  nonsuit  was  properly  granted.  The  judgment  and  or- 
der refusing  a  new  trial  are  affirmed. 

Affirmed. 
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MURPHY  ET  AL.,  Respondents,  v,  PATTERSON,  l!|-^^, 

Appellant.  |J  ^\ 

{No.  1253.] 
(Submitted  Oetober  80,1900.    DecidedJanuary 7, 1901. 

/Partnership — Dissolution — Accounting  —  Referee  —  Findings 
—  Conclusiveness — Reference  by  Stipulation  of  Parties — 
Judgment  Roll — Partnership  Agreements — Interpretation — 
Review, 

1.  Attorneys  In  an  aetion  for  the  dlgsolution  of  a  partnenblp  stipulated  that  the  case 
should  be  submitted  to  a  referee,  who  should  haTe  power  to  take  testimony,  and  re- 
port findings  thereon,  and  to  state  a  complete  account  between  the  parties,  and  that 
the  cause,  together  with  such  report  and  testimony,  and  the  books  of  account  of  the 
Arm,  might  be  argued  before  and  submitted  to  the  court  for  its  consideration  and  de- 
termination. Held,  that  the  court  was  not  required  to  enter  a  formal  order  setting 
aside  the  findings  of  the  referee  before  proceeding  to  determine  the  case  on  the  ct- 
idenoe,  findings  and  reports  submitted,  since  the  referee  was  not  authorized  by  the 
stipulation  to  hear  and  determine  the  Issues,  and  his  findings  were  advisory  only, 
and  not  condnsiTe  on  the  court. 

"2,  Code  of  ClYll  Procedure.  Sec.  1141,  provides  that,  when  a  reference  is  to  report  the 
facts,  the  findings  reported  shall  have  the  effect  of  a  special  verdict.  HelA,  that 
where  the  reference  provided  that  a  referee  should  take  testimony,  and  state  a  com- 
plete account  between  the  parties,  but  did  not  authorize  him  to  hear  and  to  deter- 
mine the  issues,  his  findings  cannot  be  given  the  effect  of  a  special  verdict,  since  the 
force  to  be  given  to  the  report  of  a  referee  depends  not  only  upon  the  nature  of  the 
action,  but  upon  the  terms  of  the  order  of  reference. 

Z.  The  "finding'*  of  a  referee,  which  Section  1196  of  the  Code  of  Civil  Procedure  provides 
shall  be  part  of  the  Judgment  roll,  Is  the  ^'finding"  designated  In  Section  1140  of  the 
same  Code,~that  is  one  upon  the  whole  issue. 

4.  In  an  action  for  dissolution  of  partnership  and  an  accounting,  evidence  reviewed, 
and  hsJd,  to  be  sufficient  to  sustain  the  findings  of  the  trial  court. 

Appeal  from  District  Court,  Choteau  County;  Dudley  Dxi 
Rose,  Judge, 

Action  by  James  T.  Murphy  and  another  against  George 
D.  Patterson.  From  a  judgment  in  favor  of  plaintiffs,  de- 
fendant appeals.     Affirmed. 

Statement  or  the  Case. 

Action  for  dissolution  of  partnership  and  an  accounting. 
Under  stipulation  of  parties,  cause  was  referred  to  David  G. 
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Brown  as  referee  to  take  testimony,  state  an  account  between 
the  partners,  and  report  to  the  court  testimony  taken  with  cer- 
tain findings  of  fact  thereon.  Stipulation  further  provided 
that  a  decree  of  dissolution  might  be  entered  by  the  court,  all 
objections  to  such  dissolution  being  waived;  that  either  party 
might  take  exceptions  to  the  report  of  the  referee,  or  to  any 
finding  of  the  referee,  the  same  as  if  the  reference  had  been 
made  by  the  court  of  its  own  motion;  and  that  the  decree  or 
any  order  of  the  court  in  the  premises  might  be  made  either 
by  the  court  or  the  judge  in  chambers.  Thereafter  testimony 
was  taken  before  the  referee.  To  the  introduction  of  any  ev- 
idence relating  to  the  value  of  the  property  of  Greenleaf  & 
Co.  in  July,  1884,  plaintiffs  objected  on  the  ground  that  under 
the  agreement  of  July  1,  1879,  made  a  part  of  defendant's  an- 
swer, defendant  was  to  have  for  his  services  for  the  five  years 
it  was  in  force  one-fourth  of  the  profits,  and  was  to  purchase 
a  one-fourth  interest  in  the  original  plant,  fixed  in  such  agree- 
ment at  $12,465.60;  and  the  books  of  the  partnership  show 
that  this  agreement  was  carried  out,  that  none  of  the  profits 
were  withdrawn,  but  were  reinvested  in  partnership  assets, 
and  that  defendant,  not  having  paid  for  his  interest  in  the 
original  plant,  was  charged  with  $3,095  therefor  as  an  original 
item,  thus  leaving  the  interest  of  each  partner  to  be  determined 
on  the  final  settlement  of  the  affairs  of  the  partnership.  De- 
fendant's testimony  was  directed  solely  to  the  values  of  cattle 
and  sheep  in  1884,  and  was  admitted  subject  to  the  above  ob- 
jection. Defendant  introduced  no  evidence  tending  in  any 
way  to  prove  the  affirmative  matters  of  his  answer,  nor  as  to 
the  formation  of  the  partnership,  the  terms  thereof,  nor  as  to 
his  indebtedness  to  the  firm.  The  other  facts  material  to  the 
questions  presented  are  stated  in  the  opinion. 

Messrs,  Walsh  (&  Newman^  and  Mr,  E.  W.  T*H>le^  for  Ap- 
pellant. 

The  case  having  been  referred  by  stipulation  of  the  parties 
to  a  referee  of  their  own  choice,  to  hear,  try  and  determine 
the  issues  in  the  case,  such  a  referee  was  thereby  constituted 
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a  special  tribunal,  and  his  findings  of  fact  could  not  be  set 
aside  or  disregarded  by  the  Court,  and  a  judgment  entered  in- 
consistent therewith. 

This  case  is  distinguished  from  the  case  of  Bradshaw  v. 
ilm'se^  and  cases  in  other  Courts,  which  hold  that  the  findings 
of  a  referee  are  only  advisory  to  the  Court.  There  is  a  dis- 
tinction between  a  case  referred  by  consent  of  the  parties,  and 
a  case  referred  by  the  stipulation  of  the  parties  to  refer  it,, 
which  is  sanctioned  by  the  Court.  In  the  first  place  it  is  the 
act  of  the  Court,  without  the  objection,  or  with  the  consent 
of  the  parties.  In  the  other,  it  is  the  direct  act  of  the  parties 
themselves  in  selecting  a  tribunal  before  which  the  case  shall 
be  tried.  The  decision  of  that  tribunal  can  not  be  disregarded 
by  the  Court.  Walker  v.  Campbell^  26  Pac.  123;  Kimberly 
V.  Arms,  129  U.  S.  512,  Shutt  Inv,  Co.  v.  City  of  Pueblo, 
54  Pac.  644;  Davis  w,  ScJncaitz,  155  U.  S.  631;  U.  S.  Trust 
Co.  V.  Mercantile  Trust  Co.  88  Fed.  140-152;  Peabody  v. 
y%<7/?^,  9  Cal.  204;  Schroeter  v.  Schweler,  23  Hun.  230;  Farar 
V.  liernhen,  75  Fed.  136.  If  it  is  held  that  the  stipulation  of 
the  parties  has  not  any  effect  upon  the  reference,  and  that  the 
reference  stands  the  same  as  if  made  by  the  Court  of  its  own 
motion,  the  proceeding  of  the  Court  was  erroneous. 

Section  1140  of  the  Code  of  Civil  Procedure  provides  that 
the  findings  of  the  referee  must  stand  as  the  findings  of  the 
Court,  and  that  judgment  may  be  entered  upon  them  in  the 
same  manner  as  if  the  action  had  been  tried  by  the  Court. 
Section  1141  provides  that  the  finding  of  a  referee  may  be  ex- 
cepted to  and  reviewed  in  like  manner  as  if  made  by  the  Court, 
and  when  the  reference  is  to  report  the  facts,  the  findings  re- 
ported have  the  effect  of  a  special  verdict.  Whether  it  be 
held  that  the  findings  of  the  referee  have  the  effect  of  the  find- 
ings of  the  Court,  or  of  a  special  verdict,  they  are  suflScient 
to  support  a  judgment,  and  judgment  should  have  been  en- 
tered accordingly.  If  the  findings  of  the  referee  may  be  re- 
viewed in  this  case  they  can  only  be  reviewed  in  like  manner 
as  findings  made  by  the  Court.  The  Code  does  not  prescribe 
any  manner  in  which  findings  of  the  Court  may  be  reviewed 
Vol.  XXIV-37 
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after   they   are  iiled  except  on    a   motion  for  a  new  trial. 

To  review  the  findings  of  the  Court  it  is  necessary  to  re-ex- 
amine the  issues  of  fact  in  the  case  and  that  is  a  new  trial. 
Code  of  Civil  Procedure,  Sec.  1170.  The  findings  of  a  Court, 
or  referee,  constitute  a  decision  upon  the  issues  in  the  case. 
When  a  court  has  given  a  final  decision  upon  any  matter  it  has 
no  power  to  set  aside  or  change  it  except  in  the  cases  pointed 
^out  by  statute.  Hayne  on  New  Trial  and  Appeal,  Sec.  246. 
W/utbeck  V.  Montana  C.  By.  Co.  21  Mont.  102.  The  Code 
only  provides  for  exceptions  to  findings  for  a  defect  therein, 
or  a  failure  to  find  on  a  particular  issue.  These  formal  de- 
fects, errors,  omissions  or  clerical  mistakes,  may  be  corrected, 
but  nothing  more.  The  Code'  does  not  give  the  Court  author- 
ity to  review  and  reverse  its  own  decision,  after  such  decis- 
ion is  filed.  It  can  set  it  aside  only  on  a  motion  for  a  new  trial. 
It  cannot  sit  as  an  appellate  court  to  review  its  own  decisions. 
Hidden  v.  Jordan^  28Cal.  304;  Coweng  v.  Rogers^  34:Cal.  652; 
Price  \.  Lynch.  38  Cal.  631;  Wunderliny.  Cadogan^  75  Cal. 
617;  Hayne  New  Trial  &  App.  Sec.  246-247;  i^wAigr  v.  Emer- 
son,  60  Pac.  619  (Utah);  S/iarp  v.  Walin,  124  Ind.  407; 
Hamilton  v.  Byrarriy  122  Ind.  283;  Levy  v.  Chittenden^  120 
Ind.    37. 

If  the  Court  had  tried  the  case,  and  made  findings  of  its 
own,  or,  if  the  case  had  been  tried  to  a  jury,  and' a  special 
verdict  returned,  the  Court  could  not  disregard  its  own  find- 
ings, or  disregard  the  special  verdict  of  the  jury,  and  make 
other  inconsistent  findings,  and  enter  judgment  on  the  last 
findings,  contrary  to  its  own  previous  findings,  or  the  special 
verdict  of  the  jury.  A  court  cannot  ignore  its  own  findings, 
the  findings  of  a  referee,  or  the  special  verdict  of  a  jury.  Fa- 
hln  V.  Collins,  2  Mont.  510.  Admitting,  for  the  purpose  of 
argument,  that  the  findings  of  the  referee  are  only  advisory 
to  the  Court,  and  the  Court  may  change,  modify  or  set  them 
aside,  yet  the  action  of  the  Court  in  this  case  was  erroneous. 
The  findings  of  the  referee  have  the  force  and  effect  of  the 
findings  of  tne  Court  or  the  special  verdict  of  a  jury,  and  are 
binding  and  valid  until  changed,  modified  or  set  ajside.     They 
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are  a^part  of  the  record;  a  part  of  the  judgment  roll.  Code 
of  Civil  Procedure,  Section.  1196.  The  findings  of  the  referee 
are  certainly  valid  until  set  aside  by  the  Court,  if  the  Court 
has  authority  to  set  them  aside  in  this  case.  The  findings 
made  by  the  Court  did  not  annul  them.  If  the  findings  made 
by  the  Court  have  any  effect,  they  must  be  taken  in  connec 
tion  with  the  findings  of  the  referee,  as  additional  findings. 
Then  both  sets  of  findings  will  constitute  the  findings  in  this 
case.  Taking  the  findings  altogether,  they  are.  so  contradic- 
tory and  inconsistent,  that  they  do  not  support  the  judgment 
entered  in  this  case,  and  the  judgment  is  therefore  erroneous 
and  against  law,  and  must  be  reversed.  Johnson  v.  Biele7i' 
herg,  14  Mont.  606;  Anther  v.  Brya/nt^  38  Pac.  439;  Bank\. 
Miller^  24  Pac.  lO^T^Latshaw  v.  Moore^  36  Pac.  342;  Langan 
V.  La/agan^  89  Cal.  186.  In  such  cases  the  judgment  will  be 
reversed,  and  a  new  reference  ordered.  Smith  v.  Marsich^ 
38  N.  Y.  S.  932.  And  the  findings  must  be  construed  most 
favorably  to  the  appellant.  BonnelY.  Griswold^  89  N.  Y.  122- 
SchwingerY,  Raymond^  83  N.  Y.  192;  Conselyeav.  Blanchard^ 
103  N.  Y.  222,  8  N.  E.  490;  Redfield  v.  Redfidd,  11,0  N.  Y. 
671,  18  N.  E.  373;  PappenheimerY.  M.  E,  Ry,  Co.,  7  N.  Y.  S. 
679. 

The  so-called  ''Findings  of  Fact"  by  the  Court  are  not  find- 
ings of  fact,  but  naked  legal  conclusions.  The  Court  cannot 
deduce  from  them  any  legal  consequences,  because  they  are 
themselves  legal  conclusions.  A  finding  that  one  person  is  in- 
debted to  another,  or  is  a  creditor  of  another,  or  an  allegation 
of  indebtedness,  is  only  a  conclusion  of  law,  and  in  a  pleading 
would  not  raise  any  issue.  Kcme  v.  Rippy,  22  (5re.  299; 
Smith  V.  Smith,  7  N.  Y.  S.  194;  Pavlson  v.  Newman,  64  Cal. 
290;  Hershfield  v.  Aik^n^  3  Mont.  442;  Higgina  v.  Germaine, 
1  Mont.  230;  Power  v.  Gum,  6  Mont.  6;  Stewart  v.  Budd^  7 
Mont.  579;  Merrigan  v.  English,  9  Mont.  123;  Ohan  v.  t^an 
Francisco,  92  Cal.'  437. 

Mr.  11.  G.  Mclntire  and  Mr.  Massena  BuLlard,  for  Res- 
pondents. 
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MR.  JUSTICE  WORD,  after  stating  the  case,  delivered  the 
opinion  of  the  Court. 

The  first  question  we  will  consider  is  whether  or  not  the 
court  below  erred  when  it  disregarded  the  findings  of  the  ref- 
eree, and  made  its  own  findings  of  fact  and  conclusions  of  law. 

Counsel  for  appellant  argue  that  under  the  stipulation  en- 
tered into  between  the  parties  to  the  action,  and  by  virtue  of 
which  the  cause  was  referred,  Brown,  the  referee,  was  em- 
powered to  hear,  try,  and  determine  the  issues  presented,  and 
to  make  his  findings  of  fact,  and  report  the  same  to  the  court; 
and  that  under  these  circumstances  the  referee  became  a  special 
tribunal,  and  therefore  '^his  findings  of  fact  could  not  be  set 
aside  or  disregarded  by  the  court,  and  a  judgment  entered  in- 
consistent therewith. "  If  this  position  of  appellant  were  sup- 
ported by  the  terms  of  the  stipulations  before  us,  we  would 
be  disposed  to  agree  with  counsel,  and  to  follow  the  author- 
ities cited  by  them.  Under  the  stipulation  of  February  23, 
1894r,  as  we  view  it,  the  referee  was  not  empowered  to  hear^ 
try,  and  determine  the  issues,  but  rather  to  take  the  testimony, 
and  report  the  same,  together  with  his  findings  of  fact  there- 
on, to  the  court;  that  he  should  state  an  account  between  the 
parties;  and  that,  when  completed,  his  examination  and  re- 
port were  to  be  filed,  and  either  party  should  have  the  right 
to  bring  the  same  on  to  be  heard  before  the  court  or  judge 
upon  10  days'  notice.  The  language  of  the  stipulation  is  that 
the  referee  shall  have  power  *'to  take  testimony,"  and  '*to 
state  a  complete  account"  between  the  parties.  Nowhere  in 
the  stipulation  is  the  referee  authorized  to  '<hear,  try,  and  de- 
termine" the  issues  between  the  parties,  as  was  the  fact  in  a 
majority  of  the  cases  cited  by  counsel,  upon  this  proposition. 
Thus,  in  Kimherly  v.  Arms,  129  U.  S.  612,  9  Sup.  Ct.  355, 
32  L.  Ed.  764,  we  find  the  parties  consented  that  the  case 
should  be  referred  to  a  master  "to  hear  the  evidence  and  de- 
cide all  the  issues"  between  them.  So,  in  Davis  v.  Schwartz^ 
155  U.  S.  631,  15  Sup.  Ct.  237,  39  L.  Ed.  289,  by  consent 
of  parties,  the  case  was  referred  to  a  master  to  hear  the  causes, 
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and  report,  not  the  evidence  merely,  bat  his  findings  of  facts 
and  his  conclusions  of  law.  And  in  Shutt  Investment  Co,  v. 
City  of  Pueblo,  11  Colo.  App.  432,  64  Pac.  644,— an  action 
for  damages  to  real  property,  — it  was  agreed  that  the  find- 
ing and  report  by  commissioners  selected  by  the  parties  of  the 
amount  of  damages  sustained,  if  any,  should  be  final  and  con- 
clusive. 

Under  Section  1130  of  the  Code  of  Civil  Procedure  ^^a  ref- 
erence may  be  ordered  upon  the  agreement  of  the  parties, 
filed  with  the  clerk  or  entered  in  the  minutes:  (1)  To  try 
any  or  all  of  the  issues  in  an  action  or  proceeding,  whether  of 
fact  or  law,  and  to  report  a  finding  and  judgment  thereon:  (2) 
To  ascertain  a  fact  necessary  to  enable  the  Court  to  determine 
an  action  or  proceeding. ' '  If  the  reference  was  made  under 
the  authority  of  this  Section  the  words  of  the  stipulation  and 
the  interpretation  given  it  by  the  parties  indicate  that  the  pur- 
pose of  the  reference  was  not  to  have  the  issues  tried,  and  to 
have  reported  findings,  and  a  judgment  thereon,  but  rather  to 
ascertain  certain  facts  necessary  to  enable  the  Court  to  deter- 
mine the  action.  But,  in  our  opinion,  the  reference  more 
properly  falls  under  the  provisions  of  Section  1131  of  the 
Code  of  Civil  Procedure,  though  made  with  the  consent  of  the 
parties. 

Weight  is  given  to  this  construction  by  the  stipulation  of 
February  24,  1897,  wherein  the  parties  agreed  <'that  this 
cause,  together  with  the  reports  of  the  referee  herein,  and  the 
testimony  taken  before  the  referee,  and  the  books  of  account 
of  the  firm  sought  to  be  dissolved,  may  be  argued  and  sub- 
mitted to  said  court  at  the  present  term  thereof  for  its  con- 
sideration and  determination,^'  etc.;  thus,  in  effect,  declaring 
that  it  was  not  the  referee,  but  the  Court,  which  was  to  con- 
sider and  determine  the  issues.  Authority  for  such  interpre- 
tation of  these  agreements  of  parties  is  found  in  Bradskaw  v. 
Morse^  20  Mont.  214,  60  Pac.  63.  In  that  case — an  action 
for  an  accounting — the  court,  of  its  own  motion,  referred  the 
cause  to  a  referee  to  take  the  testimony  of  the  witnesses,  to 
state  an  account  between  the  parties,  and  to  report  the  same 


Digitized  by 


Google 


582  Murphy  v.  Pattbbson.  [Dec.  T.'OO 

to  the  court,  with  his  findings  thereon.  There,  as  Jiere,  it 
was  argued  that  the  whole  case  was  given  to  the  referee  for 
determination,  ^<and  that,  as  the  whole  issde  was  submitted  by 
order  of  reference  to  the  referee,  the  findings  of  the  referee 
became  the  findings  of  the  court,  and  that  the  court  could  not 
modify  or  correct  the  report  of  the  referee  except  on  motion 
for  a  new  trial;  in  other  words,  that  the  court  was  bound  to 
enter  judgment  in  accordance  with  the  findings  of  the  referee, 
and  could  only  disapprove,  correct,  or  modify  the  same  on  a 
motion  for  new  trial  after  judgment. "  This  Court  held,  how- 
ever, that  under  the  terms  of  the  order  the  referee  was  given 
*'no  authority  to  try  and  determine  the  whole  issue  or  case. 
He  was  not  clothed  with  the  power  of  a  tribunal  to  that  ex- 
tent by  the  terms  of  the  order  of  reference."  ''Under  the 
terms  of  the  order  of  reference,  the  findings  which  the  referee 
was  authorized  to  make  to  the  court  could  only  be  advisory. ' ' 
See,  also,  Baaey  v.  Gallagher,  20  Wall.  670,  22  L.  Ed.  462; 
Quinby  v.  Conlon,  104  U.  S.  420,  26  L.  Ed.  800;  Caruth- 
Byrnes  Hardware  Co,  v.  Wolter,  91  Mo.  484,  3  S.  W.  865; 
Bremmertnan  v.  JennivgSy  101  Ind.  263;  Beat  v.  Pike,  93 
Wis.  408,  67  N.  W.  697.  And  so,  in  the  case  before  us,  under 
the  order  of  reference,  of  which  the  first  stipulation  of  the 
parties  was  a  part,  the  referee  had  no  power  to  decide  any  of 
the  issues  made  by  the  pleadings.  His  findings  were,  there- 
fore, not  conclusive  upon  the  court,  but  advisory  merely;  and, 
being  advisory,  it  was  not  necessary  for  the  court  to  make  a 
formal  order  setting  aside  the  findings  of  the  referee  before  it 
could  proceed  to  make  findings  of  its  own;  and  by  taking 
such  action  the  court,  in  effect,  set  aside  the  conclusions  drawn 
by  the  referee  from  the  testimony. 

All  the  evidence,  both  the  original  and  supplemental  re- 
ports of  the  referee,  together  with  his  findings  and  the  ob- 
jections and  exceptions  of  the  parties  thereto,  were  before  the 
court  for  consideration  and  determination,  and,  in  so  far  as 
any  action  of  the  court  below  was  concerned,  it  was  as  if  the 
case  had  been  argued  and  submitted  to  the  court  upon  the 
pleadings  and  evidence  in  the  first  instance.     The  court  was 
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not  bound  by  any  act  of  the  referee.  With  all  the  facts  be- 
fore it,  and  with  the  findings  of  the^referee  advisory  only,  we 
are  cited  to  no  decision  which,  under  an  order  of  reference 
similar  to  the  one  before  us,  holds  that  the  Court  in  an  equity 
case  must  formally  reject  or  adopt  as  its  own  the  findings  of 
a  master  or  referee.  On  the  other  hand,  where  the  purpose 
of  the  reference  was — as  we  hold  it  was  in  this  case — to  have 
the  referee  report  certain  facts,  or  the  facts  upon  certain  issues 
for  the  information  of  the  Court,  so  that  it  could  intelligently 
act  and  adjudge  the  rights  of  the  parties,  or  where  the  matter 
referred  to  the  referee  is  collateral  to  the  main  issue, — as,  for 
instance,  to  state  an  account  between  the  parties, — then  the 
findings  of  the  referee  are  not  binding,  but  advisory  merely, 
and  so  may  be  disregarded  by  the  Court  in  reaching  its  decis- 
ion upon  the  merits.  [JBradshaw  v.  Morse,  supra]  Kimberly 
V.  ArmSy  supra\  Caruth- Byrnes  Hardware  Co.  v.  Wolter, 
supra]  Erisman  v.  Kerwin,  8  Okl.  92,  66  Pac.  868;  Field  v. 
Romero,  (N.  M.)  41  Pac.  617;  Palmer  v.  Palmer,  13  How. 
Prac.  363;  Muldenhrinch  v.  Pooler,  40  Hun.  626;  Harris  v. 
San  Francisco  Sugar  Refining  Co.  41  Cal.  404.) 

Counsel  for  appellant  say  that  the  findings  of  the  referee, 
under  Section  1141  of  the  Code  of  Civil  Procedure^  have  the 
force  and  effect  of  a  special  verdict.  We  are  of  opinion  that 
the  reference  contemplated  by  this  section  is  one  where  the 
referee  is  called  upon  to  hear  and  try  the  issue  and  report 
the  facts  thereon,  and  not  one  like  that  in  the  case  at  bar, 
where  the  referee  was  not  to  try  and  determine,  but  to  take 
the  testimony,  and  report  the  same,  with  certain  findings 
thereon,  for  the  information  of  the  Court.  Section  1141, 
supra,  is  to  be  read  in  the  light  of  those  sections  of  the  Code 
immediately  preceding.  And,  even  when  the  referee  is  to 
report  the  facts,  the  force  to  be  given  to  such  report  must  de- 
pend, not  only  upon  the  nature  of  the  action,  but  upon  the 
terms  of  the  order  of  reference,  for  '*the  terms  of  the  order 
of  reference  determine  the  scope  of  the  referee^ s  authority.^' 
{Bradshaw  v.  Morse^  supra,)  Entertaining  these  views,  we 
cannot  give  to  Section  1141,  supra,  the  broad  construction 
placed  upon  it  by  counsel  for  appellant. 
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Appellant^  8  counsel  next  contend  that  the  findings  of  the 
referee  are,  by  Section  1196  of  the  Code  of  Civil  Procedure, 
made  a  part  of  the  judgment  roll.  The  ''finding"  referred  to 
in  this  Section  of  the  Code  is  the  * 'finding  of  the  referee" 
designated  in  Section  1140  of  the  Code  of  Civil  Procedure, 
that  is,  one  upon  the  whole  issue.  (Faulkner  v.  Hendy^  103 
Cal.  16,  36  Pac.  1021.) 

Holding,  as  we  do,  that  the  court  was  not  required  to  enter 
a  formal  order  setting  aside  the  findings  of  the  referee  before 
proceeding  to  determine  the  case  upon  the  evidence,  findings, 
and  reports  submitted,  we  have  before  us  but  one  set  of  find- 
ings,— those  of  the  court  below, — and  these  we  will  now  con- 
sider. 

Inasmuch  as  counsel  entertain  widely  different  views  in  re- 
gard to  the  terms  of  the  partnership  formed  in  July,  1884,  an 
examination  of  the  conditions  then  existing  becomes  material. 
Under  the  agreement  of  July  1,  1879,  to  continue  in  force 
for  five  years  from  date,  Greenleaf  &  Co.  contracted  to  give 
the  appellant,  Patterson,  one  fourth  of  the  profits  of  their  live 
stock  business.  In  consideration  thereof  Patterson  was  to  de- 
vote his  entire  time  and  attention  to  the  care  and  management 
of  this  business.  Out  of  his  share  of  the  profits  be  was  to  buy 
and  pay  for  a  one-fourth  interest  in  the  sheep  and  other  prop- 
erty belonging  to  said  firm,  the  basis  of  purchase  being  the 
value  of  the  property  on  July  1,  1879,  stated  in  the  agreement 
to  be  $12,465.60.  Patterson  was  to  pay  for  said  one- fourth 
interest  as  rapidly  as  any  of  the  profits  of  the  business  were 
realized  and  determined.  Greenleaf  &  Co.  were  to  furnish 
Patterson  a  sum  not  exceeding  $25  per  month;  such  sum 
was  to  be  an  advance  to  him,  and  was  to  be  paid  back  by  him 
out  of  his  share  of  the  profits  as  they  should  be  determined. 
On  all  sums  furnished  him  in  excess  of  $200  per  annum  Pat- 
terson was  to  pay  the  current  rate  of  interest.  Five  years 
from  the  date  of  the  agreement  a  final  settlement  of  all  ac- 
counts was  to  be  had,  and  final  profits  were  to  be  arrived  at, 
the  basis  of  calculation  being  the  value  of  the  company  prop- 
erty at  that  time.     All  profits  arising  from  the  business  dur- 
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ing  the  five  years  covered  by  the  agreement  were  to  be  rein- 
vested in  live  stock.  The  ao;r6ement  further  provided  that  a 
settlement  of  all  accounts  and  a  statement  of  the  business  of 
the  firm  should  be  had  on  the  1st  day  of  July  of  each  year,  or 
as  soon  thereafter  as  practicable. 

At  the  hearing  before  the  referee  the  defendant  offered  no 
evidence  in  support  of  the  allegations  in  his  answer.  His  tes- 
timony, and  that  of  the  witnesses  called  in  his  behalf,  was  di- 
rected solely  to  the  question  of  the  value  of  the  company  prop- 
erty in  1884.  John  T.  Murphy,  one  of  the  plaintiffs,  upon 
matters  other  than  the  value  of  the  property  in  1884,  testi- 
fied, in  substance,  as  follows:  *  ^Patterson  was  familiar  with 
the  books.  In  1884,  Patterson,  being  unable  to  pay  for  one- 
fourth  of  the  original  plant,  it  ($3,095)  was  charged  to  him 
by  agreement;  the  other  partners  agreed  to  carry  it  on  the 
books  as  a  debit  against  him;  it  was  at  his  request  and  bis 
agreement  and  consent.  The  contract  expired  July  15,  1884, 
and  was  not  completed  in  the  particular  that  the  plant  was 
wound  up,  and  sold  out,  and  valued,  and  profits  arrived  at, 
but  simply  by  agreement  the  business  was  continued,  he  taken 
in  as  a  partner,  and  given  one-fourth  of  the  plant;  he  was 
paying  for  one- fourth  of  the  original  plant,  he  being  taken  in 
as  a  partner,  and  acquiring  one-fourth  of  the  whole  plant  by 
paying  for  one-quarter  of  the  original  plant.  The  profits  re- 
mained intact;  nothing  was  taken  out  by  any  member  of  the 
firm ;  and  we  agreed  to  loan  him  the  amount  on  the  books  to 
buy  one- fourth  of  the  original  plant.  The  books  were  written 
upon  that  basis,  and  the  business  continued  under  that  agree- 
ment; and  the  further  agreement  was  entered  into  that  he  was 
to  have  $100  per  month  for  his  personal  attention  to  the  bus- 
iness. The  daily  detail  books  were  kept  by  Mr.  Patterson, 
and  they  were  written  up  at  the  end  of  the  year,  and  copied 
off  by  my  bookkeeper.  Patterson  had  full  knowledge  of  and 
participated  in  it.  The  books  were  written  up  from  the  orig- 
inal entries,  all  except  the  closing  entries, — the  computation 
of  interest,  or  something  cf  that  kind,  at  the  close  of  the  year. 
He  was  usually  present  at  the  annual  settlements.     The  sub- 
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ject  of  interest  was  discussed  between  us;  we  agreed  to  carry 
him  for  the  amount  he  owed  on  the  purchase  price  of  the 
original  plant  at  10  per  cent.  Any  other  sums  he  was  to  pay 
12  per  cent.  on.  This  was  by  agreement  with  Patterson. 
The  books  have  been  kept  in  harmony  with  the  agreement. 
A  settlement  and  adjustment  of  the  accounts  was  had,  and  a 
trial  balance  struck  with  Patterson,  and  with  his  concurrence 
and  assistance,  at  least  once  a  year;  1  representing  myself, 
Chipman,  and  Greenleaf.  This  testimony  applies  to  each  of 
the  annual  statements  and  trial  balances  that  appear  in  the 
books."  It  further  appeared  on  the  cross-examination  of  the 
witness  Murphy  that  no  settlement  was  had  in  1884,  since  this 
would  have  required  the  selling  out  of  the  property  of  Green- 
leaf  &  Co.  and  the  winding  up  of  the  business;  that  Patterson 
never  was  given  credit  in  dollars  and  cents  for  his  five  years' 
service  as  a  matter  of  bookkeeping,  but  that  Patterson  cer- 
tainly understood  that  he  became  possessed  of  one-fourth  of 
all  the  property  of  the  concern  after  he  was  charged  with  one- 
fourth  of  the  value  of  the  property  as  of  1879.  The  books  of 
the  company,  as  kept  by  Patterson  himself,  show  that  yearly 
settlements  of  his  account  with  the  firm  of  George  D.  Patter- 
son &  Co.  were  had,  and  that  the  amount  due  from  him  to  the 
firm,  while  only  $6,040.19  in  July,  1884,  was  the  sum  of  $16, 
967.93  on  January  27, 1894. 

The  referee,  after  hearing  the  testimony  and  examining  the 
books  of  the  partnership,  found  that  the  said  partnership 
owed  George  D.  Patterson  the  sum  of  $8,267.70  with  interest 
from  January  27,  1894,  the  date  the  receiver  of  the  partner- 
ship property  was  appointed;  that  no  settlement  was  ever  had 
between  the  parties  of  the  transactions  under  the  contract  of 
1879,  nor  was  there  ever  any  balancing  of  accounts  under  the 
partnership  formed  and  existing  after  the  termination  of  said 
contract.  Upon  the  matter  being  referred  back  to  the  referee 
for  a  further  report,  he  found,  in  addition  to  the  above  find- 
ings, that  the  co-partnership  was  indebted  to  John  T.  Murphy 
in  the  sum  of  $677.79,  and  to  Henry  L.  Chipman  in  the  sum 
of  $62.49;  that  the  interests  of    the  several  partners  were: 
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Murphy  one-half,  Patterson  one-quarter,  Chipman  one-quar- 
ter; that  Murphy  and  Chipman  were  not  entitled  to  have  cred- 
ited to  them  their  respective  shares  of  the  net  profits  of  the 
business  at  the  end  of  the  five  years  mentioned  in  the  contract 
of  1879,  for  the  reason  that  said  contract  provided  that  all 
profits  shall  be  reinvested  in  live  stock,  and  that  under  said 
contract  Patterson  was  entitled  to  a  credit  of  one- quarter  of 
said  profits  at  that  time  as  his  salary  as  superintendent;  that 
the  quarter  of  the  profits  thus  appropriated  became  expenses, 
and  so  could  not  be  reckoned  among  the  profits.  The  court, 
however,  refused  to  accept  or  adopt  the  findings  of  the  referee 
either  as  to  the  indebtedness  of  the  firm  to  Patterson,  or  as  to 
the  absence  of  any  settlement  between  the  partners,  or  as  to 
the  credit  given  Patterson  for  a  one-quarter  of  the  profits  as 
salary;  but,  on  the  other  hand,  found  that  the  partnership  was 
formed  in  1884;  that  Murphy  bought  out  the  interest  of  Green- 
leaf  in  1888;  that,  in  addition  to  his  one- fourth  interest  in 
said  partnership,  defendant  was  to  receive  $100  per  month 
for  his  personal  attention  to  the  business  of  the  firm;  that  at 
the  time  said  co-partnership  was  originally  formed  each  part- 
ner contributed  one-fourt&  of  the  assets;  that  defendant  Pat- 
terson contributed  his  one-fourth  in  the  shape  of  tha  profits 
coming  to  him  under  the  contract  of  1879  and  one-fourth  of 
the  original  plant,  such  one- fourth  being  $3,116.40,  for  which 
he  was  debited  on  the  books  of  the  co-partnership,  he  not  hav- 
ing paid  for  same;  that  in  addition  to  such  debit  of  $3,116.40, 
defendant  Patterson  also  owed  the  partnership  at  the  time  it 
was  formed  in  1884  the  further  sum  of  $2,941.55  for  moneys 
theretofore  advanced  to  him,  which  sum  was  also  charged 
against  him  on  the  books  of  the  firm.  The  court  further 
found  that  each  yeai  from  and  after  the  formation  of  the 
partnership  a  settlement  and  adjustment  of  the  business  of  the 
previous  year  was  had  between  Patterson  and  Murphy;  that 
at  the  times  these  yearly  settlements  occurred  Patterson  would 
be  debited  with  what  he  had  drawn  out  of  the  business,  and  a 
balance  ascertained  in  the  accounts  of  Patterson  and  the  other 
partners  with   the  partnership;  that  on  the  27th  day  of  Jan- 
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uary,  1894,  Patterson  was  indebted  to  said  firm  in  the  sam  of 
$15,967.93,  together  with  interest  on  $12,872.31  thereof 
from  said  date  at  the  rate  of  12  per  cent,  per  annum,  with  an- 
nual rests,  and  interest  on  the  sum  of  $3,095.62  thereof  from 
said  date  at  the  rate  of  10  per  cent,  per  annum,  with  annual 
rests, — the  principal  and  interest  amounting  on  March  13, 
1897,  to  the  sum  of  $22,516.63,  wholly  unpaid.  As  a  legal 
conclusion  the  court  found  said  Patterson  to  be  indebted  to 
said  firm  in  the  sum  of  $22,515.63  on  March  13,  1897,  and 
that  said  sum  constituted  a  part  of  the  assets  of  said  firm. 
The  other  findings  and  conclusions  of  the  court  we  need  not 
now  consider. 

Counsel  for  appellant  attack  these  findings  and  conclusions 
on  the  ground,  among  others,  that  they  are  unwarranted  by 
the  facts  now  before  us.  After  a  careful  consideration  of 
the  whole  record,  we  cannot  agree  with  counsel,  but  are  forced 
to  the  conclusion  that  the  deductions  drawn  by  the  court  be- 
low from  the  evidence  are  sound,  and  in  accordance  with  the 
acts  and  intention  of  all  the  parties.  The  primary  error  in 
the  calculations  of  the  referee,  and  to  which  his  mistake  in 
finding  that  there  was  due  from  the  firm  to  Patterson  the  sum 
of  $8,267.70  may  be  attributed,  was  in  giving  Patterson  credit 
for  the  sum  of  $8,696.76  as  of  the  time  the  partnership  was 
formed,  to  wit:  July  16,  i884.  Appellant  says  that  under 
the  agreement  of  1879  he  was  to  have  one-quarter  of  the  pro- 
fits at  the  end  of  five  years.  This  is  true,  but  it  is  also  true 
that  he  was  to  buy  a  quarter  interest  in  the  original  plant  at  a 
stated  price,  that  he  ^as  to  pay  for  this  interest  out  of  the 
profits  as  they  were  realized  and  determined,  and  that  at  the 
end  of  the  five  years — the  life  of  the  contract — a  final  settle- 
ment of  all  accounts  was  to  be  made,  and  final  profits  arrived 
at  and  determined.  The  evidence  shows  that  at  no  time  dur- 
ing this  five-year  period  were  any  of  the  profits  of  the  business 
determined,  nor  did  Patterson  pay  any  part  of  the  amount  he 
owed  for  his  quarter  interest  in  the  original  plant,  or  of  the 
moneys  that  had  been  advanced  to  him.  And  when  the  con- 
tract of  1879  was  at  an  end,  although  under  its  terms  be  was 
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entitled  to  one-quarter  of  the  profits  which  had  accrued, 
Patterson  nowhere  claims  he  asked  for  the  settlement  of  ac- 
counts provided  for  in  the  contract.  Had  he  done  so,  and 
had  the  property  of  the  firm  been  sold,  and  the  moneys  realized 
therefrom  divided,  he  would  have  had  a  balance  in  his  favor. 
But  another  course  was  adopted.  A  new  partnership  was 
forn;ied;  of  this  new  partnership  Patterson  became  a  mem- 
ber. Of  its  profits  he  was  entitled  to  one-fourth  under  the 
contract  of  1879,  and  of  its  property  he  became  a  quarter 
owner  by  buying  such  interest  from  the  other  members  of  the 
firm,  who  were  the  sole  owners  of  the  original  plant.  This 
quarter  interest  in  the  plant  Patterson  did  not  pay  for  in  cash. 
With  the  consent  of  all  the  parties,  the  agreed  value  thereof 
was  charged  against  him  on  the  books  of  the  company.  With 
this  charge  against  him,  and  with  the  debit  for  moneys  there- 
tofore advanced  to  him,  Patterson  became  a  member  of  the 
firm  of  George  D.  Patterson  &  Co.  When  the  last-named 
firm  was  formed,  appellant  says  that,  in  addition  to  the  quar- 
ter interest  in  the  original  plant,  he  was  entitled  to  a  quarter 
interest  of  the  profits  then  existing  and,  after  this  interest  in 
the  profits  had  been  set  aside  and  credited  to  him,  to  a  quar- 
ter interest  in  the  profits  then  remaining.  The  evidence,  the 
acts  of  the  parties,  the  statements  contained  in  the  books,  the 
annual  settlements  participated  in  by  Patterson,  are  all  against 
this  contention.  The  testimony  of  Murphy  is  clear  and  ex- 
plicit on  this  point,,  and  we  refer  to  it  without  further  com- 
ment. When  Patterson  took  charge  of  the  books  of  the  firm, 
or  at  least  when  he  was  present  at  the  first  yearly  settlement 
and  adjustment  of  the  accounts  of  the  partnership,  he  must 
then  have  known  that  upon  the  partnership  books  he  was 
debited  with  the  amount  of  money  advanced  to  him,  and  with 
the  value  of  his  interest  in  the  original  plant.  If,  as  he  now 
claims,  he  should  have  been  credited  with  a  quarter  of  the  pro- 
fits-existing in  1884r,  why  did  he  not  at  that  time  insist  upon 
such  credit?  Or,  if  it  was  the  understanding  of  the  parties  that 
out  of  his  share  in  the  profits  he  was  to  pay  what  was  due 
from  him  to  the  firm,  and  be  given  credit  for  any  balance  in 
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his  favor,  Patterson  was  in  a  position  to  ask  that  this  be  done. 
But  for  ten  years  the  books,  of  which  he  had  knowledge,  be- 
cause kept  by  him,  were  permitted  to  show  a  charge  against 
himself,  bearing  interest,  increasing  with  each  year,  and  yet 
nowhere  do  we  find,  either  in  his  answer,  or  his  testimony,  or 
on  ti^e  books,  any  credit  claimed  by  Patterson  other  than  that 
of  being  a  quarter  owner  in  the  firm  property.  The  fact  that 
after  the  partnership  of  1884  was  formed  Patterson  was  al- 
lowed and  received  $100  per  month  for  his  services  as  man- 
ager, together  with  provisions  for  himself  and  family,  tends 
to  bear  out  the  testimony  of  the  witness  Murphy  in  effect,  that 
the  partnership  of  1884  was  a  new  agreement,  and  that  no  at- 
tempt was  made  to  carry  out  all  the  terms  and  conditions  of 
the  contract  of  1879.  Another  circumstance  leading  to  the 
game  conclusion  is  this:  In  1884  it  is  admitted  that  Green- 
leaf  &  Co.  owned  the  whole  of  the  original  plant.  Under  the 
contract  of  1879  the  money  Patterson  was  to  pay  for  his  one- 
fourth  interest  therein  would  have  gone  to  the  members  of  the 
firm  of  Greenleaf  &  Co.  It  appears  from  the  evidence,  how- 
ever, that  it  was  agreed  the  value  of  this  quarter  interest 
should  be  charged  to  Patterson  on  the  books  of  the  new  firm, 
instead  of  remaining  a  debt  due  to  the  members  of  the  old 
firm  of  Greenleaf  &  Co., — a  course  manifestly  to  the  advan- 
tage of  Patterson,  since,  under  the  plan  pursued,  he  is  only 
called  upon  to  pay  three-quarters  of  the  purchase  price,  with 
interest,  of  his  quarter  interest  in  the  original  plant. 

Unaided  by  the  facts  before  us,  it  would  be  difficult  to  give 
force  and  effect  to  all  the  terms  of  the  contract  of  1879,  since 
there  is  a  conflict  between  certain  of  its  provisions,  while  others, 
as  we  have  shown,  were  never  acted  on  or  carried  out.  In 
the  light  of  events  subsequent  to  the  formation  of  the  con- 
tract of  partnership  of  1884,  we  cannot  but  feel  that  the  find- 
ings of  the  court  below  are  in  accord  with  the  evidence  and 
understanding  of  the  parties,  and  so  will  not  be  disturbed  on 
this  appeal. 

The  other  errors  urged  not  being  sufficient  to  warrant  a  re- 
versal, the  judgment  and  order  appealed  from  are  accordingly 
affirmed.  Affirmed. 
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Mb.  Justice  Pigott,  having  been  of  counsel,  did  not  hear 
the  argument  and  takes  no  part  in  this  decision. 


MURPHY  ETAL.,  Respondents  V.  PATTERSON,  Appellant. 

[No.  1298.] 
[Submitted  October  80, 1900.    Decided  January  7, 1901.] 

Partnership — Recevoer^s  Sale —  Confirmation — Appeal  —  He- 
view —  Supersedeas. 

1.  Where  a  decree  determining  partnership  accounts  is  rendered  after  the  dissolutioif 
of  the  firm,  and  the  receiver  therefor  is  thereafter  ordered  to  sell  the  partnership 
property,  an  appeal  from  an  order  confirming  such  sai^  does  not  raise  any  question 
concerning  the  order  of  sale,  since  such  order  is  a  special  order,  made  after  final 
Judgment,  from  which  an  appeal  is  authorized  by  the  Code  of  Civil  Procedure. 

2.  An  appeal  from  a  final  decree  In  an  accounting  between  partners  after  an  order  dis- 
solving the  firm  does  not  devest  the  court  of  the  power  to  order  the  receiver  to  sell 
the  partnership  property,  and  to  confirm  such  sale,  since  the  appeal  bond,  though 
operating  as  a  tupenedtas^  only  stays  the  action  of  the  court  as  to  the  matters  in- 
cluded In  the  Judgment,  which  does  not  embrace  the  disposition  of  the  partnership 
property. 

8.    It  Is  not  the  province  of  a  court  of  equity  through  Its  receiver  to  conduct  the  business 

of  a  co-partnership. 
4.    Under  Code  of  Civil  Procedure,  Sec.  778,  requiring  the  court  to  disregard  any  defect 

In  the  proceedings  which  does  not  affect  the  substantial  rights  of  the  parties,  an  or. 

der  confirming  a  receiver's  sale  of  partnership  property  will  not  be  set  aside  on  an 

appeal  therefrom,  where  it  is  not  shown  that  the  property  was  not  sold  at  Its  full 

value,  or  that  the  appellant  was  prejudiced  thereby. 

Appeal  from  District  Courts  Chouteau  County;  Dudley  Du 
Bose^  Judge, 

Suit  by  John  T.  Murphy  and  others  against  George  D. 
Patterson  for  the  dissolution  of  a  partnership  and  for  an  ac- 
counting. From  an  order  confirming  a  receiver's  sale  of  part- 
nership property,  defendant  appeals.     AflBrmed. 

Messrs,  Walsh  <&  NewTnan^  and  Mr.  E,  W,  Toole^  for  Ap- 
pellant. 

Mr.  MasseTia  Bvllard^  and  Mr.  II:  Gl  Mclntire^  for  Res- 
pondents. 
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MR.  JUSTICE  WORD  delivered  the  opinion  of  the  Court. 

Appeal  from  an  order  confirming  sale  of  partnership  prop- 
erty. Sale  was  by  receiver  under  an  order  of  sale  made  after 
final  judgment.  The  order  of  sale  and  the  order  appealed 
from  were  made  in  the  case  of  Murphy  v.  Patterson^  (this  day 
decided),  ante  p. — ,  63   Pac.  375. 

No  appeal  was  taken  from  the  order  of  sale,  which  was  an 
appealable  order,  since  it  was  a  special  order  made  after  final 
judgment.  (Code  of  Civil  Procedure,  Section  1722,  subsec.  2. ) 
In  the  absence  of  such  appeal,  questions  properly  presentable 
on  an  appeal  from  the  order  of  sale  cannot  now  be  considered. 
(Code  of  Civil  Procedure,  Section  1720.)  This  holding  dis- 
poses of  the  material  questions  raised  on  this  appeal. 

An  examination  of  the  principal  case  shows  that  the  court, 
with  the  consent  of  parties,  had  made  an  order  dissolving  the 
partnership.  An  accounting  was  necessary  to  determine  the 
interests  of  the  parties  in  the  partnership,  property.  This 
property  was  in  the  hands  of  a  receiver, — was  in  the  custody 
of  the  court.  After  the  court  had  made  its  findings,  and  ren- 
dered judgment,  an  appeal  was  taken  from  such  judgment  to 
this  court.  Conceding  that  the  bond  on  appeal  in  this  case 
operated  as  a  supersedeas,  the  only  effect  of  the  appeal  was  to 
stay  action  of  the  court  below  as  to  those  matters  included  in 
the  judgment.  In  all  other  matters  wherein  the  rights  of  the 
parties  under  the  judgment  would  not  be  affected  the  court 
below  was  left  free  to  act.  (State  ex  reL  B,  cfe  M,  C.  C,  dk  *^^ 
Mining  Co,  v.  Second  Judicial  District  Court,  22  Mont.  24:1, 
56  Pac.  281.) 

When  the  appeal  from  the  judgment  in  the  principal  case 
was  taken  to  this  court,  the  partnership  property  was  still  in 
the  hands  of  the  court  through  its  receiver.  The  object  and 
purpose  of  appointing  a  receiver  of  the  partnership  property 
is  to  preserve  the  firm  property  until  the  cause  can  be  deter- 
mined. The  court,  through  its  officer,  the  receiver,  has  charge 
of  the  firm  assets,  not  in  behalf  of  either  party,  but  for  the 
common  benefit  of  all.     (  yi'olbert  v.  Harris,  7  N.  J.  Eq.  605. ) 
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Nor  is  it  the  province  of  a  court  of  equity  through  its  receiver 
to  conduct  the  business  of  a  co-partnership.  ^'Its  legitimate 
province  is  to  adjust  the  rights  and  settle  the  disagreements 
of  parties  growing  out  of  such  transactions. "  {Allen  v.  Haw- 
ley^  6  Fla.  164;  Wolhert  v.  Harris^  8upra\  Jackson  v.  DeFor- 
est,  14  How.  Prac.  81.) 

The  court  below,  having  appointed  a  receiver  to  take  pos- 
session of  the  property,  was  vested  with  the  power  of  selling 
the  property  in  the  hands  of  the  receiver  when  such  a  course 
became  necessary  to  preserve  the  interests  of  all  the  parties. 
(Allen  V.  Ha/wley,  supra;  Jackson  v.  De Forest,  supra-,  Forsaith 
Mack.  Co.  V.  Hope  MUls  Lumber  Co,  109  N.  C.  680, 13  S.  E. 
869.) 

In  the  matter  before  us  we  have  seen  that  the  partnership 
had  been  dissolved;  that  an  accounting  had  been  ordered,  and 
under  it  the  rights'  of  the  parties  in  the  assets  of  the  firm  de- 
termined. No  matter  what  the  respective  interests  of  the 
several  partners  in  the  partnership  property  should  finally  be 
adjudged  to  be,  a  sale  of  all  the  assets  of  the  firm  had  to  be 
made  at  some  time,  so  that  the  money  realized  therefrom 
might  be  divided  in  accordance  with  the  determined  interests 
of  the  parties.  From  aught  that  appears  in  the  record  before 
us,  the  court  below,  acting  within  the  powers  vested  in  it  as  a 
court  of  equity,  and  with  due  regard  for  the  best  interest  of 
all  the  parties,  ordered  the  receiver  to  sell  the  partnership 
property,  and  to  hold  the  proceeds  of  such  sale  until  the  rights 
of  the  partners  therein  should  finally  be  adjudicated.  No- 
where in  the  record  is  it  intimated  that  the  amount  realized 
from  the  sale  of  the  partnership  property  was  not  the  full 
value  thereof.  Nor  was  it  urged  as  an  objection  to  the  con- 
firmation of  the  sale;  nor  does  the  record  show  that  in  di- 
recting the  sale  of  the  firm  property  and  the  retention  of  the 
proceeds  until  the  interests  of  the  parties  therein  should  be 
ascertained  the  rights  of  the  appellant  were  prejudiced  in  the 
slightest  degree.  Appellant  does  not  presume  to  say  that,  if 
another  sale  of  the  partnership  property  were  ordered,  he 
would  reap  any  benefit  whatever.     But,  since  he  has  not  ap- 
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pealed  from  the  order  of  sale,  appellant  must  rely  for  a  re- 
versal on  what  he  claims  was  a  failure  of  the  receiver  in  mak- 
ing the  sale  to  conform  in  all  respects  to  the  order  of  the  court 
directing  the  sale  of  the  firm  property.  No  error  in  this  re- 
gard that  we  can  now  consider  in  any  way  affects  the  substan- 
tial rights  of  the  appellant.  This  alone  would  warrant  this 
court  in  affirming  the  order  appealed  from.  (CSode  of  Civil 
Procedure,  Section  778;  Ounningham  v.  Boatwick,  7  Colo. 
App.  169,  176,  43  Pac.  161.) 

Holding  that  the  order  of  sale  cannot  now  be  complained 
of,  and  that  there  was  no  error  affecting  the  substantial  rights 
of  the  parties  in  the  proceedings  had  under  such  order,  the 
order  appealed  from  is  accordingly  affirmed. 

Affirmed. 

Mr.  Justice  Pigott,  having  been  of  counsel,  did  not  hear 
the  argument,  and  takes  no  part  in  this  decision. 
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ACCOMPLICE. 
See,  Criminal  Law,  ii. 

ACTION. 

As  to  Joinder  of  Parties,  see  Subbtiks  2. 

As  to  Parties,  see  Plbadino  (Civil)  4. 

As  to  Dismissal  by  Plaintiff  before  Trial,  see  Plbadino  (Ciyil),  17;  Costs,  3. 

Dismissal  by  Plaintiff  before  Trial. 

A  plaintiff  may  dismiss  or  discontinue  an  action  where  no  Judgment  other  than  for 
costs  ean  be  recovered  against  him  by  the  defendant;  but  when,  under  the  plead- 
ings and  evidence,  such  other  Judgment  may  be  recovered,  the  plaintiff  will  not  be 
permitted,  as  of  course,  to  dismiss  or  dlscontlnue~<State  tx,  rel  Comue  v.  Lindsay ^ 
852. 

AGENCY. 

See,  Principal  and  Aobnt. 

APPEAL. 
See  Rules  of  the  Suprbmb  Court. 
Keeord  on  Appeal  In  Water  Right  Cases- Map. 

1.  The  Record  on  appeal  in  water  right  cases  should  contain  a  diagram  of  the  situa- 
tion of  the  ditches  over  which  the  litigation  has  arisen.— Smfl/i  v.  Denniff^  20. 

Undertaking  on  Appeal. 

2.  Appellant  appealed  from  a  final  Judgment  and  from  an  order  denying  its  motion 
for  a  new  trial,  the  appeal  bond  was  conditioned  that  It  should  be  void  If  appellant 
paid  all  damages  and  costs  awarded  against  it  '*on  said  appeals,  or  on  a  dismissal 
thereof"  not  exceeding  the  sum  of  faoo.  Held,  that  the  iindertaldng  was  Insufflcient 
in  that  the  words  "or  either  of  them''  should  have  been  Inserted  in  each  of  the  al- 
ternative conditions,  and  because  of  such  omission  the  sureties  were  not  liable  upon 
said  uitdertaklng  unless  both  appeals  should  be  affirmed  or  both  dlhmlssed .—BoAer 
V.  Butte  Otty  Water  Co.,  81. 

Right  to  a  Review  by  an  Appeal. 

8.  An  appeal  is  a  creature  of  the  statute,  and  Is  allowable  only  where  the  order  or 
Judgment  sought  to  he  reviewed  l)y  this  means  is  fairly  covered  by  its  terms.— ;S/afe 
ex  rel,  Jackaon  v.  KinnU  et  a/.,  46. 

No  Appeal  from  Order  Denying  Writ  of  Habeas  Corpus, 

4.  Penal  Code,  Section  2270,  giving  the  defendant  an  appeal  to  the  Supreme  Court 
from  any  Judgment  against  him;  and  Section  2272,  allowing  an  appeal  to  the  defen- 
dant from  a  final  Judgment  of  conviction,  or  from  an  order  after  Judgment  affecting 
his  substantial  rights,— do  not  give  the  right  of  appeal  from  an  order  denying  a  writ 
of  habea«  corpiw.  since  the  complainant  In  such  a  proceeding  is  not  a  defendNUt. 
and  the  determination  of  the  court  Is  not  a  "Judgment,"  within  such  provisions;  and 
as  the  Code  of  Civil  Procedure  authorizes  an  appeal  in  civil  cases  only,  and  there  in 
no  provision  for  an  appeal  in  the  habeas  corpus  act,  there  can  be  no  appeal  from  an 
order  denying  such  a  writ.— id. 

(595) 
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Objection  tohufllciency  of  Indictment— WaWer. 

5.  An  objection  on  appeal  to  tlie  sufRclency  of  indictment  for  want  of  signature  is 
made  too  late,  since  Penal  Code,  Section  1911.  requires  tbat  such  objection  must  be 
made  before  the  defendant  demurs  or  pleads,  or  tlie  objection  is  waived. — State  t. 
Peterson,  81. 

Transcript  on  Appeal— Exceptions. 

6.  The  only  exceptions  properly  included  in  a  transcript  on  appeal  are  those  of  the 
appellant.— IVe8f;i«lmer  et  al,  y.  Ooodhind^  90. 

Undertaking  on  Appeal. 

7.  Code  of  Civil  Procedure,  Section  1725,  declares  (hat  an  undertaking  on  appeal 
shall  be  to  the  effect  that  appellant  shall  pay  all  damages  and  costs  awarded  against 
him  on  the  appeal,  or  a  dismissal  thereof;  Section  1726  requires  a  distinct  under- 
taking to  secure  a  stay  of  execution  pending  appeal;  and  Section  1781  authorizes  the 
two  undertakings  to  be  executed  in  the  same  Instrument,  at  appellant's  option. 
Held,  that  where  appellant's  undertaking  on  appeal  omitted  the  alternative  condi- 
tion for  a  dismissal  of  tt\p  appeal.  It  was  InsufDcient,  and  the  defect  could  not  be 
cured  by  inserting  such  provision  In  (hat  part  of  the  undertaking  providing  for  a 
stay  of  execution.— J7ttl  v.  CoMidy,  108. 

Undertaking  on  Appeal. 

8.  Code  of  Civil  Procedure,  Section  1740.  declares  that  no  appeal  shall  be  dismissed 
for  Insufficiency  of  the  undertaking,  if  a  sufficient  undertaking,  approved  by  a  Jus- 
tice of  tiie  Supreme  Court,  be  filed  before  the  hearing  of  the  motion  to  dismiss. 
Held,  that  wliere  appellant  failed  to  file  a  new  undertaking,  she  could  not  prevent  a 
dismissal  of  the  appeal  on  the  ground  of  excusable  neglect,  on  her  affidavit  that  she 
had  no  notice  of  the  motion  to  dismiss  the  appeal,  and  that  of  her  attorney  that  he 
notifled  appellant's  husband  that  she  should  procure  a  new  undertaking,  and,  be- 
cause of  the  husband's  promise  to  inform  her,  the  attorney  made  no  further  effort  hi 
the  matter.— id. 

Dismissal  of  Appeal— Attorney's  Fees. 

9.  Though  counsel  for  respondent  on  dismissal  of  an  appeal  of  a  suit  to  foreclose  a 
mechanic's  lien  is  entitled  to  a  reasonable  fee  for  his  services  In  the  appellate  court 
by  Code  of  Clvii  Procedure,  Section  1868,  such  fees  must  be  fixed  and  allowed  by  the 
district  court  on  the  return  of  remittitur.— id. 

Un  lertaklDg  on  Appeal. 

•  10.  A  single  bond  on  appeal  from  a  final  Judgment  and  from  an  order  denying  a 
new  trial,  conditioned  to  be  void  if  appellant  paid  all  damages  and  costs  awaraed 
against  it  on  such  appeals,  or  a  dismissal  thereof,  is  insufficient.— Ba/rer  v.  Butte  CUv 
Water  Co..  113. 

Undertaking  on  Appeal. 

U.  Where  a  motion  to  dismiss  an  appeal  has  been  made,  for  insufficiency  of  the  ap- 
peal bond,  the  maxim,  ^'Communis  error  facit  jwi,"  does  not  apply,  because  a  great 
many  appeals  during  the  past  have  been  secured  by  undertakings  equally  as  defec- 
tive.—id. 

Undertaking  on  Appeal. 

12.  {'ode  of  Civil  Procedure,  Sec.  1740,  provides  that  an  appeal  may  be  dismissed  if 
the  appellant  fails  to  furnish  tlie  requisite  papers:  and,  where  a  motion  to  dismiss 
for  failure  to  file  sufficient  bond  on  appeal  has  been  submitted,  the  court  caooot 
permit  tlie  filing  of  a  sufficient  bond,  and  reinstatement  of  the  appeal  thereby.— id. 

New  Trial- Record  on  Appeal— Insufficiency  of  Evidence  to  Justify  Findings. 

13.  Where  the  record  does  not  show  that  the  statement  on  motion  for  a  new  trial 
contains  all  the  evidence,  an  examination  cannot  be  made,  on  appeal,  of  Its  alleged 
insufficiency  to  support  a  finding  of  fact.— Cwrte  v,  Montana  Central  Ry,  Co,,  i2Sw 
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Error  In  Conclusions  of  Law— Exceptions  to  Findings. 

14.  Where  appellant  claims  that  the  trial  court  erred  In  Its  conclusions  of  law  de- 
duced from  Its  findings  of  fact,  but  had  failed  to  point  out  the  particular  defects  in 
the  findings  made  by  the  court,  and  to  save  his  exceptions,  as  required  by  the  Code 
of  ClTll  Procedure,  Section  1114.  the  Supreme  Court  will  not  examine  into  that  ques- 
tion.—id. 

Implied  Findings — Exceptions— Review. 

15.  Under  the  doctrine  of  implied  findings  prevalent  in  Montana,  a  Judgment  ap- 
pealed from  will  not  be  reversed  unless  requests  and  exceptions  were  made  and 
saved  in  accordance  with  the  requirements  of  the  Code  of  Civil  Procedure.— Id. 

Second  Appeal— Law  of  the  Case. 

16.  On  a  second  appeal  the  appellate  court  is  bound  by  a  former  decision  on  points 
necessarily  determined,  but  on  matters  not  essential,  or  questions  not  considered,  it 
is  not  boymd.—Wastl  v.  Montana  Union  Ry.  Co,,  159. 

Verdict— Conflicting  Evidence  -Review. 

17.  A  verdict  on  conflicting  evidence  will  not  be  disturbed  on  appeal  where  there  is 
sufficient  evidence  to  sustain  it.— id. 

Statute  of  Limitations— Error  in  Admitting  Evidence— Review. 

18.  An  alleged  error  in  admitting  evidence  in  support  of  a  cause  of  action  to  which 
the  defense  of  the  limitations  has  been  properly  interposed  cannot  be  reviewed  In 
the  absence  of  a  request  for  instructions  directing  the  Jury  to  disregard  it.— id. 

Instructions— Judgment  Roll— BUI  of  Exceptions— Review. 

19.  Code  of  Civil  Procedure,  Section  1080.  Subds.  7, 8,  provide  that  all  Instruotlons 
given  must  be  filed  together  with  those  refused,  and  tliat  the  Instructions  given,  and 
the  modifications  thereof,  and  the  refusal  to  give  instructions  shall  be  deemed  ex- 
cepted to,  and  no  bill  of  exceptions  is  required.  Sections  1151, 1176,  and  1196  provide 
that  instructions  are  deemed  to  have  been  excepted  to,  and  no  bill  of  exceptions  is 
required,  and  that  the  Judgment  roll,  containing  among  other  papers  "all  orders, 
matters,  and  proceedings  deemed  to  have  been  excepted  to  without  a  bill  of  excep- 
tions," constitutes  the  record  on  appeal.  Held,  that  instructions  were  properly  in 
the  record  for  review  when  made  a  part  of  the  Judgment  roll,  and  that  it  was  unnec- 
essary to  include  them  in  the  blil  of  exceptions.— id. 

Record  on  Appeal— Presumption— Instructions. 

20.  Under  Code  of  Civil  Procedure,  Section  8206,  Subd.  15,  declaring  that  the  prima 
fade  presumption  is  **that  official  duty  has  been  regularly  performed,"  it  will  be  pre- 
sumed, in  the  absence  of  a  showing  to  the  contrary,  that  iBstnictlons  found  In  the 
proper  place  In  a  record  on  appeal,  "with  proper  indorsements  thereon,  were  put 
there  by  the  trial  court  and  its  officers.- id. 

Record  on  Appeal— Instructions. 

21.  Instructions  given  or  refused  are  properly  In  the  record  on  appeal  when  Iden- 
tified by  the  trial  Judge,  and  made  a  part  of  the  Judgment  roil,  though  they  are  not 
signed  by  the  party  asking  them,  as  required  by  Code  of  Civil  Procedure,  Section 
1080.— Id. 

Time  for  Appealing- Service  of  Notice. 

22.  Under  Code  of  Civil  Procedure  Section  1723,  providing  that  an  appeal  from  a  final 
Judgment  may  be  taken  within  a  year  after  entry:  and  section  1724,  providing  that  It 
shall  be  taken  by  filing  a  notice  with  the  clerk,  and  serving  a  copy  on  the  adverse 
party,— an  atttempted  appeal  from  a  Judgment  will  be  dismissed  where  the  notice  Is 
not  served  on  the  respondent,  or  filed  in  the  office  of  the  clerk  of  the  court,  until 
after  one  year  from  the  date  of  the  Judgment.— liatiwey  v.  Bums,  ti  aZ.,  284. 
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Undertaking  on  Appeal. 

•28.  An  undertaking  on  appeal,  where  defendant  appeals  on  one  record  both  from 
the  final  Judgment  entered  against  him.  and  from  an  order  refusing  a  new  trial,  con- 
ditioned that  appellant  will  pay  all  costs  and  damages  awarded  against  him  on  the 
appeal  or  on  a  dismissal  thereof,  is  not  Yoid  for  the  reason  that  it  cannot  be  deter- 
mined therefrom  to  which  appeal  it  applies,  or  is  to  be  referred.— ( Watkins  t.  Mor- 
rte  14  Montana  854,  dlsapproyed  but  followed.)  —Id. 

Practice— &^eare  Deeiaia. 

21.  Decisions  upon  mere  matters  of  practice  should  never  be  disturbed  unless  it  be 
apparent  that  injustice  would  result  from  adherence  thereto.— Id. 

Undertaking  on  Appeal. 

26.  Where  appellant  appeals  from  a  judgment  and  from  an  order  denying  a  new 
trial,  an  appeal  bond  conditioned  that  it  shall  be  void  if  appellant  pays  all  damages 
awarded  against  him  on  such  appeals,  without  alternatWe  conditions  referring  to 
each  serMirately.  is  insufficient,  as  the  sureties  assume  no  liability  unless  both  appeals 
are  d«)cided  against  appellant.— Colemaft  t.  Perry  etal,y  237, 

Undertaking  on  Appeal. 

26.  Under  Code  of  ClTli  Procedure,  Section  1740,  providing  that  no  appeal  shall  be 
dismissed  for  insufficiency  of  the  undertaking,  if  a  sufficient  one,  approved  by  a  jus- 
tice of  the  Supreme  Court,  is  filed  before  the  motion  to  dismiss  the  appeal  is  heard, 
where  a  sufficient  undertaking  is  so  filed  a  motion  to  dismiss  for  insufficiency  of  the 
bond  must  be  denied.— Id. 

Demurrer  to  Counterclaim. 

27.  The  fact  that  a  demurrer  to  an  answer  denominates  it  a  '^defense"  Instead  of  a 
^'counterclaim"  will  be  regarded  in  the  appellate  court  as  Immaterial,  where  both 
coimsel  and  the  trial  court  have  treated  it  as  attacking  the  pleading  as  a  counter  - 
claim.— Potrer  et  al,  v.  Sla  et  al.,  248. 

Transcripts— Briefs. 

28.  Parties  whose  duty  it  is  to  prepare  transcripts  and  briefs  should  exercise  care 
and  diligence  in  the  preparation  thereof  and  not  file  slovenly  prepared  ones.— Ffnch 
et  oZ.  V.  Kent  et  al.,  268. 

Theory  upon  which  cause  was  tried.' 

29.  Obiter:  When  a  cause  Is  tried  upon  the  theory,  adopted  by  the  losing  party, 
that  a  certain  question  not  presented  by  the  pleadhigs  was  in  Issue,  and  the  Issue  Is 
decided,  the  judgment  will  not  be  reversed  for  that  reason.— Finc/i  et  ak  v.  Kent 
et  aL,  266. 

Indictment— Failure  to  Object  Below— Appeal. 

30.  Where  defendant's  objection  that  an  indictment  is  bad,  as  charging  more'than 
one  ofTense,  under  Penal  Code  Section  1922,  subd.  8.  makhig  such  duplicity  ground 
for  demurrer,  is  not  taken  in  the  trial  court.  It  will  not  be  considered  for  the  first 
time  on  an  appeal.— State  v.  Mahoney,  281. 

Refusing  New  Trial— Conflicting  Evidence. 

81 .  Where,  in  an  action  of  ejectment  for  the  recovery  of  a  mining  claim,  the  evidence 
of  plaintiff's  compliance  with  the  law  as  to  doing  the  required  amount  of  assessment 
work  Is  conflicting,  the  judgment  of  the  trial  court  in  refusing  a  new  trial  will  be 
affirmed.- Penn  et  al,  v.  ddhauber^  287. 

Appellant's  Failure  to  File  Brief— Affirmance  of  Judgment. 

32.  Where  appellant  falls  to  file  a  brief,  or  appear  and  make  an  argument  after  he 
has  received  notice  of  the  time  at  which  the  cause  has  been  set  down  for  argument, 
he  will  be  deemed  to  have  abandoned  his  appeal,  and  the  judgment  appealed  from 
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will  be  affirmed,  stnce  it  is  iDCumbent  on  bim  ta  point  out  the  errors  relied  on  for  a 
reTorsal.— ITflMonte  y.  Nuu  et  al,,  292. 

Undertaliing  on  Appeal. 

88.  ileld,  that  where  an  appellant  served  notlee  that  he  desired  to  appeal  from  a 
Judgment  and  an  order  denying  a  new  trial,  but  the  undertaking  referred  to  an  ap- 
peal from  the  judgment  only,  the  appeal  will  be  treated  as  abandoned  as  far  as  It  re- 
lates to  the  order  denying  a  new  trial,  and  to  that  extent  will  be  dismissed,  Irrespec- 
tlTe  of  the  Intention  of  appellant.— Hurley  t.  O^NeOl,  188. 

Requested  Instructions. 

34.  A  party  cannot  complain  of  an  Instruction  which  he  himself  requested,— State 
T.  Xyucey,  296. 

Undertaking  on  Appeal. 

86.  Where  respondent  moved  to  dismiss  an  appeal  for  want  of  a  certificate  under 
Code  of  Civil  Procedure.  Sec.  1789,  providing  that  the  clerk  of  the  court  shall  certify 
that  an  undertaking  on  appeal,  in  due  form,  has  been  properly  filed,  and  fiendlng  the 
motion  appellant  obtained  an  order  from  the  Supreme  Court  permitting  the  clerk  to 
amend  his  certificate,'  and  such  amended  certificate  has  been  filed  in  the  Supreme 
Court  before  the  submission  of  the  motion,  respondent's  motion  will  be  denied.— iV^o- 
lan  V  Mont.  Central  Ry,  Co.,  327. 

Undertaking  on  Appeal. 

36.  An  undertaking  for  an  appeal  from  a  Judgment  for  plaintiff,  and  an  appeal  from 
an  order  denying  a  new  trial,  stating  that  the  undersigned  promise  that  the  defen- 
dant win  pay  all  damages  and  costs  which  may  be  awarded  against  it  on  the  appeal, 
or  dismissal  thereof,  not  exceeding  $300.  was  not  objectionable  In  not  stating  whether 
the  bond  was  for  the  appeal  from  the  Judgment  or  for  the  appeal  from  the  order  de- 
nying a  new  trial,  since  the  bondsmen  were  liable  for  any  damages  and  costs  to  which 
the  defendant  might  become  entitled  under  either  appeal.— /d. 

Ejectment— Appeal— Stay  of  Execution. 

37.  Code  Civ.  Proc.  Sec.  1732,  authorizbig  a  stay  of  execution  pending  an  appeal  from 
a  Judgment  directing  the  delivery  of  possession  of  real  estate,  applies  In  case  of  an 
appeal  by  defendant  In  ejectment  involving  an  unpatented  mining  e\B\m.-^State  ex 
rel.  Baker  v.  Second  JudteUU  District  Court,  880. 

Undertaking  tor  Stay  of  Execution. 

38.  When  an  appeal  has  been  dismissed  without  prejudice  because  It  was  improp- 
erly taken,  the  order  fixing  the  amount  of  the  first  undertaking  for  stay  of  execution 
was  functus  oJjUcIo,  and  on  the  taking  of  a  second  appeal  it  was  the  duty  of  the  court 
to  again  fix  the  amount  of  the  undertaking  for  stay  of  execution.— /d. 

Ejectment— Possession— Appeal— Stay  of  Execution. 

39.  Where  defendant  in  ejectment  was  adjudged  to  be  in  wrongful  possession,  and 
no  writ  had  been  issued  to  put  plaintifl  in  possession,  and  defendant  appealed,  add  is 
ready  to  furnish  security  for  stay  of  execulion,  the  amount  of  security  should  be 
fixedrwhether  defendant  was  In  possession  or  not.— Id. 

Appeal  from  Judgment  on  the  Judgment  Koll— Instructions-  Beview. 

40.  The  court  in  a  criminal  prosecution  charged  the  Jury  that  they  were  the  exclu- 
sive Judges  of  the  evidence  and  Its  weight,  and  the  credibility  of  the  witnesses,  and 
thatthey.  on  considering  the  evidence,  might  reject  all  or  any  testimony  not  sup- 
ported or  corroborated  by  other  worthy  and  credible  evidence.  Held,  tliat  on  ap- 
peal from  the  judgment,  on  the  judgment  roll,  such  Instruction  could  be  reviewed, 
though  the  record  contained  no  evidence,  since  it  was  erroneous  imder  any  and 
every  conceivable  state  of  t&cta.—State  v.  Ifason,  840. 

Appeal  from  Order  after  Judgment— Notice— Time. 

41.  An  appeal  frcm  an  order  made  and  entered  on  January  8th  denying  a  motion  to 
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vacate  a  Judgment  will  be  dismissed,  where  notice  thereof  was  not  aerved  until 
March  lOth.  since  such  appeal  was  not  taken  within  60  days  from  the  making  and 
entry  of  the  order,  as  required  by  Code  Cir.  Proc.  Section  172S,—Riehter  v.  Eagle 
Life  AssoeiaOon,  846. 

Dndertalcing  on  Appeal. 

43.  An  undertaking.  In  the  sum  of  $300,  on  appeals  from  a  Judgment  and  an  order 
made  thereafter,  denyhig  a  motion  to  vacate  the  same,  conditioned  for  the  payment 
of  damages  and  costs  of  the  appeal,  without  specifying  to  which  appeal  it  applies,  la 
insufficient —/d. 

Waiver  of  Right  to  Review  on  Appeal. 

48.  Plaintiff,  on  the  hearing  of  his  application  for  an  Injunction,  swore  a  witness 
whose  testimony,  in  scope  and  deflniteness,  exceeded  the  allegations  of  the  com- 
plaint, and  In  argument  on  its  admissibility  the  court  ruled  tliat  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  to  which  plaintiff  excepted, 
when  defendants  asked  leave  to  withdraw  their  affidavits  in  support  of  their  answer, 
and  to  be  allowed  to  stand  on  the  answer  alone,  which  was  granted,  and  on  motion 
of  defendant  the  court  refused  to  continue  the  temporary  order,  and  vacated  the  or> 
der  to  show  cause,  to  which  plaintiff  excepted.  Held,  that* plaintiff,  by  falling  to  in- 
sist on  a  ruling  as  to  the  admissibility  of  his  evidence,  and  to  object  to  the  withdrawal 
of  defendant's  affidavits,  and  thereby  allowing  the  question  as  to  whether  an  in- 
junction should  Issue  to  be  submitted  on  the  complaint  and  answer,  waived  his  right 
to  review  the  action  of  the  trial  court  on  api)eal.—  H'orld  Package,  Expres$,  ete^  Co. 
V.  Trades  Assembly,  848. 

Motion  to  Dismiss  Appeal— Tracscrlpt— Contents. 

44.  Where  plaintiff  appealed  from  a  Judgment  In  favor  of  defendant,  and  also  from 
an  order  denying  a  new  trial,  and  defendant  filed  a  motion  to  strike  the  transcript 
and  to  dismiss  both  appeals,  the  fact  that  the  transcript  did  not  contain  a  copy  of 
the  order  denying  the  motion  for  a  new  trial  would  not  sustain  the  motion  to  dismiss, 
since  it  in  no  wise  affected  the  appeal  from  the  Judgment,  and  the  motion  must  be 
granted  or  denied  as  a  whole.— Taney  v.  VollentcHder,  367. 

Motion  to  Dismiss  Appeal— Transcript. 

45.  Where  phiintiff  appealed  from  a  Judgment  in  favor  of  defendant,  and  also  from 
an  order  denying  a  new  trial,  the  fact  that  the  transcript  did  not  disclose  that  any 
bill  of  exceptlous  or  statement  on  motion  for  a  new  trial  was  settled  or  certified  con- 
stituted no  reason  for  dismissing  the  appeals.— id. 

Failure  to  File  Brief  in  Time 

46.  Upon  proper  showing  the  appellate  court  will  not'dismiss  an  appeal  because  ap- 
pellant's brief  was  not  served  or  filed  in  l\me,—Farleigh  et  al.  v.  Kelly,  869. 

Appealable  Orders. 

47.  An  appeal  will  not  lie  from  an  order  of  a  district  court  requiring  thatappellee  on 
an  appeal  from  Justice's  court  give  the  bond  required  of  a  plaintiff  not  a  resident  of 
the  state,  or  that  the  action  would  be  dismissed  at  his  cost,  since  Code  of  Civil  Pro- 
cedure, Sections  1722, 1723,  as  amended  by  Sess.  Laws  1899,  p.  146,  enume^ttng  the 
orders  and  Judgments  from  which  appeals  may  be  taken  to  the  Supreme  Court,  is  ex- 
clusive, and  does  not  designate  any  such  ordeT.—StaU  ex  rel,  AUen  v.  Napton^  450. 

Second  Motion  to  Dismiss  Appeal. 

48.  Though  a  second  motion  to  dismiss  an  appeal  on  grounds  existing  at  the  time  of 
the  first  motion  should  ordinarily  not  be  heard,  it  will  be  where  the  first  modon  was 
denied,  with  leave  to  move  anew,  on  grounds  not  stated  in  the  first  motion,  without 
restriction  as  to  presentation  of  matters  occurring  after  the  filing  of  the  first  motion. 
King  V.  Pony  Qold  Mining  Co.,  470. 

Undertalcing  on  Appeal— Surety  Companies. 

49.  An  "undertaking"  on  appeal  Is  within  Civil  Code  1895,  Sec.  OM,  subd.  8,  author- 
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izlng  the  creation  of  c3rporfttlon8  to  execute  or  guaranty  any  *'bond"  required  by  law 
to  be  given  In  any  proceeding  In  court.— id. 

Undertaking  on  Appeal—Surety  Companies. 

50.  Tbe  fact  that  a  surety  company  is  insolvent  does  not  deprive  it  of  its  power  to 
execute  an  undertaking  on  appeal,  so  as  to  render  the  appeal  ineffectual,  in  the  ab- 
sence of  the  action  for  making  up  defldency  in  itH  assets,  required  by  Code  Civil  Pro- 
cedure, Section  J 000,  to  be  taken  by  the  state  auditor  when  its  liabilities  exceed  its 
assets,  pending  payment  of  which  deficiency  said  section  provides  said  company 
shall  not  be  accepted  on  a  bond.— id. 

Undertaking  on  Appeal— Surety— Justillcation. 

61.  The  failure  of  a  surety  to  an  undertaking  on  appeal  to  Justify  upon  exceptions 
to  his  suinciency,  or  even  his  insolvency,  of  itself,  furnishes  no  ground  for  the  dis- 
missal of  the  appeal.— id. 

Undertaking  on  Appeal -Approval  by  Justice  of  Supreme  Court. 

62.  An  approval  by  a  Justice  of  the  Supreme  Court  of  an  undertaking  on  appeal,  in 
accordance  with  section  1740  of  the  Code  of  Civil  I'rocedure,  is  a  determination  that 
the  surety  Is  flnandaliy  good  and  suflleient.— id.  ' 

Beview— Evidence— Brief— Argument  of  Counsel. 

68.  Where  errors  are  assigned  in  appellant's  brief  touching  the  admissibility  of  cer- 
tain evidence,  the  failure  of  counsel  to  point  out  in  the  argument  wherein  the  rulings 
of  tlie  trial  court  upon  said  evidence  resulted  in  any  prejudice  to  appellant  will  re- 
lieve the  appellate  court  from  the  necessity  of  examining  such  errors.- Parrot  Sil- 
ver A  Copper  Co.  v.  Heinze,  486. 

New  Trial— Appeal— Record. 

64.  On  questions  relating  to  the  entry  of  Judgment,  the  Supreme  Court  can  only  look 
to  the  record  of  the  lower  court,  made  at  the  time,  and  cannot  be  controlled  by  state- 
ments in  the  afttdavlt  for  new  trial,  though  the  order  granting  a  new  trial  was  based 
thereon.— Ofirle  et  ol.  v.  Poller^  601. 

Appeal  from  an  Order  Refusing  to  Modify  an  Appealable  Order. 

66.   As  a  general  rule  an  appeal  does  not  lie  from  an  order  refusing  to  vacate,  dis* 
solve,  or  modify  a  former  order  which  Is  Itself  appealable;  but  to  this  rule  there  are 
some  exceptions.— Butte  ConsoU  Mining  Co.  v.  Frank  et  al,  606. 
Appealable  Orders. 

66.  There  Is  no  statute  or  law  permitting  the  new  trial  of  a  motion,  and  an  appeal 
may  not  be  prosecuted  from  an  order  denying  a  motion  not  authorized  by  law.— id. 

Nonsuit. 

67.  in  considering  on  appeal  the  granting  of  a  motion  for  ^  nonsuit,  everything 
which  the  evidence  tends  to  prove  must  be  taken  as  established.— £aan  v.  Montana 
Central  Ry.  Co.  et  al.  669. 

Partnership— Becelver's  Sale- Review. 

58.— Where  a  decree  determining  partnership  accounts  Is  rendered  after  the  disso- 
lution of  the  firm,  and  the  receiver  therefor  is  thereafter  ordered  to  sell  the  partner- 
ship property,  an  appeal  from  an  order  confirming  such  sale  does  not  raise  any  ques- 
tion concerning  the  order  of  sale,  since  such  order  Is  a  special  order,  made  after  final 
Judgment,  from  which  an  appeal  is  authorized  by  the  Code  of  Civil  Procedure,— If  ur- 
phy  el  of-.  V.  Patterson,  601. 

Partnership— Receiver's  Sale— ^^uperbedeas. 

60.  An  appeal  from  a  final  decree  in  an  accounting  between  partners  after  an  order 
dissolving  the  firm  does  not  devest  the  court  of  the  power  to  order  the  receiver  to 
sell  tbe  partnership  property,  and  to  confirm  such  sale,  since  the  appeal  bond,  though 
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operating  as  a  8uper9ede<w.  oDly  stays  the  action  of  the  court  as  to  the  matters  in- 
cluded In  the  Judgment,  which  does  not  embrace  the  disposition  of  the  partnership 
property.— Jd. 

Partnership— Recelyer's  Sale— Confirmation— Appeal— Review. 

00.  Under  Code  Civil  Procedure  Section  778.  requiring  the  court  to  disregard  any  de- 
fect in  the  proceedings  which  does  not  affect  the  substantial  rights  of  the  parties,  an 
order  confirming  a  receiver's  sale  of  partnership  property  will  not  be  set  aside  on  an 
appeal  therefrom,  where  it  is  not  shown  that  the  property  was  not  sold  at  its  full 
value,  or  that  the  appellant  was  prejudiced  thereby.— /d. 

APPURTENANCE. 
See,  Easements. 
Watrb  Rights. 

ATTACHMENT. 
"Boats'— Steam  Dredge. 

1.  Compiled  Laws,  1887,  Division  l,  Title  VII,  Chapter  V.,  providing  tliat  any  boat 
found  within  the  waters  of  the  territory  is  liable  for  certain  debts  and  demands,  and 
authorizing  attaclHnent  of  such  boat  therefor,  does  not  include  a  steam  dredge,  with 
an  amalgamator  attached,  used  in  mining,  though  termed  in  plaintiff's  complaint  a 
*'i>oat,"  and  hence  where  plaintiff  recovered  a  Judgment  in  attachment  under  such 
statute  against  such  boat,  which  was  retaken  by  defendant  on  a  redelivery  bond, 
plaintiff  cannot  afterwards  recover  on  such  bond,  since  the  court  was  without  juris- 
diction to  render  tlie  original  Judgment.— Di^trfc/i  v.  Martin  et  al.,  14S. 

Lien. 

2.  Where  an  attachment  issued  by  the  Court  in  Qne  county  was  levied  on  real  estate 
in  another,  it  was  not  essential  to  the  establishment  of  a  lien  to  file  a  transcript  of 
the  Judgment  in  the  other  county,  as  provided  by  Code  Civil  Procedure,  Sec.  1200.— 
A.  M,  Holier  Hardware  Co.  v.  Ontario  Mining  Co.,  184. 

Lien. 

.3.  The  fact  that  the  sheriff's  return  to  the  writ  of  execution  issued  on  the  judgmMit 
was  not  filed  within  60  days  did  not  destroy  the  lien  created  by  a  levy  of  an  attach- 
ment.   Id. 

Lien. 

4.  When  property  has  been  attached  under  a  writ  of  attachment,  there  is  no  occas- 
ion for  levying  thereon  a  writ  of  execution.  The  lien  acquired  by  the  attachment  is 
sufflcient.— id. 

BILL  OF  EXCEPTIONS. 
Instructions. 

1.  Code  of  Civil  Procedure,  Sec.  1080,  Subds.  7.  8,  provide  that  all  Instructions  given 
must  be  filed  together  with  those  refused,  and  that  the  instructions  given,  and  the 
modifications  thereof,  and  the  refusal  to  give  instructions  shall  be  deemed  excepted 
to.  and  no  bill  of  exceptions  is  required.  Sections  1161, 1176  and  1196  provide  that  in- 
structions are  deemed  to  have  been  excepted  to,  and  no  bill  of  exceptions  is  required, 
and  that  the  Judgment  roll,  containing  among  other  papers  **all  orders,  matters  and 
proceedings  deemed  to  have  been  excepted  to  without  a  bill  of  exceptions."  con- 
stitutes the  record  dn  appeaL  Held,  that  instructions  were  properly  in  the  record 
for  review  when  made  a  part  of  the  Judgment  roll,  and  that  it  was  unnecessary  to  in- 
clude them  in  the  bill  of  exceptions.— TTcuftZ  v.  Montana  Union  Ry.  Co.,  ISO. 

Extension  of  Time  In  Which  To  Prepare  Bill— Mandamus, 

2.  The  Supreme  Court  could  not  by  mandamiu  compel  the  lower  court  to  enter  an 
order  extending  the  time  in  which  to  prepare  a  bill  of  exceptions,  such  matter  fallinj^ 
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ODtirely  within  the  discretion  of  the  trial  court^State  ex  rel.  Dempifey  t.  JXstriet 
Court,  £66. 

BBIBFS. 
See,  Rules  op  the  Sufbkmb  Coukt. 

BURDEN  OF  PROOF. 

See,  FKAT7DULENT    SALES,  1. 

Mechanics'  Liens,  2. 
Mines  and  Mining,  7. 
Watbb  Rights,  11. 

CERTIORARI. 
Order  of  Commitment  by  Justice  of  the  Peace. 

1.  The  only  way  open  to  a  party  to  haye  reviewed  an  order  of  a  Justice  of  the  peace 
committing  him  to  Jail  in  default  of  security  to  keep  the  peace,  is  by  means  of  the  re- 
view allowed  under  the  writ  of  certiorari,- State  ex  reL  Jackaon  t.  Kinnie  et  ol..  46. 

Habeas  Corpus, 

2.  Where  the  relator  applied  to  the  district  court  for  a  writ  of  habeas  corpus,  and 
for  certiorari  to  review  an  order  of  a  Justice  of  the  peace  in  committing  him  to  Jail, 
at  the  same  time,  and  in  his  application  for  the  writ  of  habeas  corpus  attacked  the 
validity  of  the  commitment  only,  and  no  other  proceeding  of  the  Justice,  the  applica- 
tion for  certiorari  was  not  ancillary  to  the  application  for  the  writ  of  habeas  corpus^ 
but  an  independent  proceeding,  from  which  an  appeal  might  be  taken.— Id. 

When  Writ  Will  Not  Lie. 

3.  Certiorari  will  not  lie  to  correct  errors  committed  within  the  court's  Jurisdiction, 
though  relator  avers  Inability  to  furnish  an  appeal  bond.— <State  ex  rel.  Baker  v. 
Sectmd  Jud,  Dist,  Court,  238. 

Presentation  of  Application  to  Supreme  Court. 

4.  The  parties  or  ihelr  counsel,  and  not  the  Clerk  of  the  Supreme  Court  must  pre- 
sent application  for  writs  of  certiorari  to  the  Supreme  Court.— Jd. 

Non-Appealable  Order— Review. 

5.  A  non-appealable  order,  in  the  making  of  which  the  court  exceeded  its  Jurisdic- 
tion, may  be  reviewed  on  certiorari,— State  ex  reL  Oemmell  v.  Clancy,  869. 

Application— Party  Beneficially  Interested. 

6.  The  fact  that  one  Is  an  agent  or  attorney  ;of  a  party  beneficially  interested  in 
an  application  for  certiorari  does  not  attract  to  him  the  beneficial  Interest  of  his  prin- 
cipal so  as  to  enable  him  to  make  the  application  under  Code  of  Civil  ^Procedure, 
Section  1942,  requiring  the  application  to  be  made  by  the  party^beneflclally  hiter- 
estod,— State  ex  reL  Alien  v.  Napton,  450. 

A  ppllcation— Amendmen  t . 

7.  Code  of  Civil  ProreUiire.  Section  1942.  declares  that  an  application  for  certiorari 
must  be  made  by  t  lie  party  beneficially  interested.  Section  774  declares  that  the 
court  may  allow  a  iMi-iy  to  amend  any  pleading  by  adding  or  striking  out  the  name 
of  any  party  or  correitlu;;  a  mistake  in  the  name  of  a  party;  and  Section  778  requires 
the  court  to  dlsregnni  any  error  in  the  pleading  not  affecting  substantial  rights  of 
the  parties.  Hdd.  tiuii  where  It  appeared  from  an  application  for  certiorari  that 
the  application  was  not  made  by  the  one  beneficially  interested,  but  l)y  another  on 
his  behalf,  and  the  (Uff  ndant  had  not  been  misled  or  Jeopardized  by  reason  of  the 
error,  an  amendment  Nubstituting  the  real  party  in  interest  as  plamtifl  should  be  al- 
lowed.—/d. 
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Application— Affldavit. 

8.  Code  of  GlTil  Procedure,  Section  1942.  requires  an  application  for  certiorari  to  be 
made  on  affidavit  by  the  party  beneficially  interested.  Section  73 1  declares  that  all 
complaints  required  to  be  verified  may  be  sworn  to  by  the  agent  of  the  party  boDeficially 
interested  having  knowledge  of  the  facts.  Heid,  that  Section  1942  should  be  con- 
strued as  meaning  that  the  application  should  be  made  by  the  party  beneficially  in- 
terested, but  that  the  aflldavit  In  support  thereof  might  be  made  by  anyone  conver- 
sant with  the  facts.— id. 

Ser  V  Ic  e— Appearance. 

9.  Respondent  in  certiorari  could  not  be  heard  to  say  that  the  proceedings  were  de- 
fective because  the  verified  application  for  the  writ  was  not  served  on  him.  where  he 

•    appeared  generally,  aud  moved  to  dismiss  the  writ,  since  he  thereby  cured  any  de- 
fect in  the  service.— Id. 

Appeal  from  Justice's  Court  to  District  Court. 

10.  Where  the  respondent  on  an  appeal  from  a  justice's  court,  duly  excepted  to  the* 
sufficiency  of  the  sureties  on  appellant's  appeal  bond,  and  said  sureties  did  not  justify 
nor  was  any  notice  given  that  they  would  justify,  but  only  notice  of  the  filing  of  a 
new  undertalLlng  with  different  sureties  who  lilcewlse  never  justified  nor  gave  notice 
that  they  would  justify,  and  it  appeared  that  respondent  never  waived  a  justification. 
Held,  that  by  reason  of  noncompliance  with  the  mandatory  provisions  of  Sections 
neo.  1763  of  the  code  of  Civil  Procedure,  governing  appeals  to  the  district  courts,  the 
district  court  was  without  jurisdiction  of  the  action,— even  to  enter  an  order  therein 
providlDg  for  the  dismissal  thereof  at  the  respondent's  costs  unless  he  compiled  with 
certain  requirements  specified  in  the  order;  and  that  a  writ  of  certiorari  to  review 
such  order  would  not  be  dismissed  on  the  ground  that  plaintiff  had  a  plain,  speedy. 
and  adequate  remedy  other  than  certiorarL^ld. 

When  Writ  WUl  Not  Lie. 

11.  Certiorari  cannot  be  used  for  the  purpose  of  correcting  errors  committed  la  the 
exercise  of  jurisdiction.— iState  ex  reL  King  v.  District  Court,  494. 

When  Writ  Will  Not  Lie. 

12.  Where  the  court  had  jurisdiction  of  the  subject-matter  and  of  the  parties.  Its 
action  in  refusing  an  injunction  and  dismissing  the  action  cannot  be  reviewed  by 
cerliorart,  since  the  remedy  can  only  be  employed  to  determine  whether  a  tribunal 
has  exceeded  its  authority.— Id. 

Other  Adequate  Remedy. 

13.-Under  Code  of  Civil  Procedure,  Section  1941,  If  there  Is  either  an  appeal,  or  a 
])Iain,  speedy  and  adequate  remedy,  certiorari  does  not  lie.— id. 

Indispensable  Requisites  to  the  Granting  of  the  Writ. 

14.  There  are  three  indispensable  requisites  to  the  granting  of  the  writ  of  certiorari; 
(t)  Excess  of  jurisdiction  in  the  court  making  the  order  complained  of;  (2)  absence 
of  the  right  of  appeal;  and  (8)  lack  of  any  plain,  speedy,  and  adequate  remedy  other 
than  certiorari.—State  ex  rel.  Whiteside  v.  District  Court,  639. 

Habeas  Corpus. 

16.  Where  a  witness,  who  was  committed  by  a  notary  public,  was  discharged  under 
a  writ  of  habeas  corpus  issued  by  the  district  court  of  the  district  wherein  the  com- 
mitment was  made,  the  Supreme  Court  has  no  power  under  a  writ  of  certiorari  to  re- 
view the  action  of  the  district  court,  since  the  district  court  had  authority  to  make 
the  discharge,  and  was  acting  within  the  bounds  of  its  appropriate  jurisdiction,  under 
Constitution,  Art.  YIII,  Sec.  11.  and  PenM  Code,  Sections  2740, 2742.— IcL 

Supreme  Court- Supervisory  Control  Over  Inferior  Courts. 

16.  The  Supreme  Court  has  no  authority,  by  virtue  of  its  supervisory  eontrol,  to  va- 
cate under  a  writ  of  certiorari  an  order  of  the  district  court  dlschai^ng  a  ] 
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Id  habeas  corpia  proceedings,  since  tbe  supervisory  control  constitutes  a  grant  of 
power  Independent  of  the  court's  appellate  Jurisdiction  or  power  to  issue  original 
writs,  and  cannot  be  exercised  under  any  original  writ  specified  in  Art.  VIII,  Sec- 
tion 3  of  the  Constitution.— Id. 

CHATTEL  MORTGAGES. 
ITiiture  Adyances. 

1.  Where  a  chattel  mortgage  was  gWen  to  secure  a  note,  and  a  part  of  the  sum  se- 
cured was  for  future  advances,  the  mortgage  was  not.  as  a  matter  of  law,  fraudulent 
as  to  creditors,  as  It  was  not  necessary  that  the  mortgage  should  show  the  amount  of 
the  Intended  advances.— Ww/heimer  et  al.  v.  Qoodkind,  90. 

Future  Advances. 

2.  The  qu<)stlon  whether  a  mortgage— given  to  secure  an  amount  then  owing  and  also 
future  adyances— was  given  with  an  honest  purpose  and  intent  Is  ordinarily  one  of 
fact  for  the  jury  to  determine  under  proper  instructions  from  the  court.— Jd. 

Defective  Execution.   . 

8.  A  defectively  verified  and  acknowledged  chattel  mortgage  on  property,  the  pos- 
session whereof  is  retained  by  the  mortgagor,  made  while  the  Compiled  Statutes  of 
1887  were  in  force,  was  Invalid  as  against  the  rights  and  Interests  of  any  other  persons 
than  the  parties  thereto,  and  one  who  purchased  the  property  after  the  adoption  of 
the  Codes  of  1896,  with  notice  of  the  mortgage,  acquired  a  title  thereto  superior  to 
the  lien  of  the  mortgage,  and  the  mortgagee  could  not  take  the  property  thereunder. 
—Id. 

General  Creditor— Creditor  with  Lien. 

4.  A  simple  or  general  creditor  has  no  right  to  attack  the  validity  of  a  sale  or  trans- 
fer made  by  his  debtor,  upon  the  ground  that  it  was  either  actually  or  constructively 
fraudulent  as  to  creditors;  a  person  who  would  avoid  a  sale  or  transfer  for  the  reason 
that  It  was  made  with  Intent  to  defraud  him  of  his  demands,  must  have  a  lien  or 
charge  upon,  or  an  Interest  in.  the  particular  property  which  he  desires  to  have  sub- 
Jecied  to  th3  payment  of  his  claim.- Id. 

Mortgagee's  Lien— Strict  Construction  of  Statute. 

5.  Compiled  Statutes  1887. 1)lv.  V,  Sec.  J688,  providing  that  a  mortgagee  should  have 
a  Hen  on  the  mortgaged  property  In  possession  of  the  mortgagor,  when  the  mortgage 
was  duly  verified  and  acknowledged,  is  to  be  strictly  construed.  It  is  in  derogation 
of  the  common  law,  and  Civil  Code  1896,  Section  4662.  providing  that  statutes  In  de- 
rogation of  the  common  law  should  be  liberally  construed,  does  not  apply  to  Com- 
piled Statutes,  1887,  Div.  y,  Sec.  1638,  requiring  chattel  mortgages  to  be  duly  ver.fied 
and  acknowledged.— id. 

Bona  Fide  Purchaser. 

6.  A  subsequent  purchaser  in  good  faith  is  one  who  buys  without  notice  of  the  rights 
of  third  persons  and  without  intent  to  defraud  creditors  or  other  persons  of  their  de- 
mands.—Id. 

Purchaser's  Fraudulent  Intent. 

7.  Under  the  provisions  of  the  Compiled  Statutes  of  1887,  a  purchaser's  fraudulent 
intent,  by  whatever  evidence  it  be  proved,  is  without  legal  slgnlflcance;  but  uuder 
the  Codes  of  1896,  a  fraudulent  Intent,  howsoever  proved,  is  fatal  to  the  purchaser's 
title  when  It  meets  the  lien  of  a  prior  mortgage.— /d. 

Conditional  Sale. 

8.  Under  the  laws  of  Montana,  a  conditional  sale  (i.  e,  not  an  absolute  sale  with  re- 
tention of  lien),  is  not  in  effect  a  mortgage  and  is  not  void  as  to  innocent  third  par- 
ties, though  never  acknowledged  and  recorded  with  an  affidavit.— Benn^t  Bros.  Co. 
V.  Tarn,  467. 
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CLAIM  AND  DELIYEBY. 
Demand. 

There  Is  a  sufficient  demand  to  sustain  an  action  of  claim  and  delivery;  tbe  demand 
being  for  payment  of  the  balance  of  the  purchase  money,  or  that  the  article  par- 
chased  be  delivered  up,  and  the  reply  being  that  It  could  be  obtained  only  "at  the 
end  of  two  law  suits."— Bennet  Bros,  Co.  y.  Tarn,  457. 

CODES. 
See  Statutjes. 

CONSTITUTION. 
List  of  Sections  Cited  or  Commented  Upon. 

Article  III,  Section  1 3« 

Article  in.  Sections S 

Article  ni.  Section  15 22 

Article  III,  Section  28 56,27» 

Article  V.  Section  26 478,  <?9 

Article  V,  Section  26 «5 

Article  VIII,  Section  2 sio,  8S1.S5S 

Article  VIII,  Section  8 881, -117,  438. 446, 55B 

Article  VIII,  Section  11 SS3,  488,558 

Article  VIII,  Section  12 872,  378,  874«  885 

Article  VIII,  Section  20 56 

Article  VIII,  Section  21 es 

Article  IX,  Section  8 40S 

Article  IX.  Section  n 488 

Article  XII.  Sections SS8 

Article  XII,  Section  9 156 

Article  XII.  Section  12 5S! 

Article  XII,  Section  16 I5S,  157 

Article  XIII,  Section  2 53J 

Article  XIII,  Section  6 282,535.037.586 

Article  XV.  Section  1 518,  519,530 

Article  XV,  Section  2 SSI 

Article  XV,  Section  11 168,178 

Schedule,  Section  l 170,558 

Schedule,  Section  9 169 

Rule  of  Construction. 

1 .  The  Constitution  must  be  construed  in  view  of  the  conditions  existing  at  the  time 
of  its  adoption.— State  ex  rel,  Jackson  y.  Kinnie  et  aL.  45. 

Right  of  Trial  by  Jury, 

2.  Under  Constitution,  Article  III,  Section  23.  declaring  that  the  right  of  trial  by  jury 
shall  be  secured  to  all,  and  remain  Inviolate,  the  part>'  complained  of,  in  a  proceed- 
ing in  a  Justice's  court,  to  compel  him  to  give  security  to  keep  the  peace,  is  not  entitled 
to  a  jury  trial,  since  no  such  right  existed  at  the  time  the  Constitution  was  adopted, 
and  there  is  nothing  In  the  Constitution  extendhig  the  right  to  any  case  in  which  H 
did  not  exist  at  the  date  of  Its  adoption.— /d. 

State  Board  of  Equalization. 

3.  Under  (Constitution,  Article  XII,  Section  16.  the  state  board  of  equalization  is 
without  power  to  Increase  or  decrease  the  total  valuation  of  the  property  in  the  suce 
as  shown  by  the  abstracts  transmitted  to  it  by  the  county  boards.  {State  ex  reL  IToi- 
l<tcey.  SUUe  Board  of  Equalization,  18  Mont.  478.  Affirmed.) -State  ex  reU  StaU 
Board  of  Equalization  v.  Fortune,  164. 
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state  Board  of  Equalization. 

4.  Under  Constitution,  Art.  XII,  Section  15,  the  state  board  of  equalization  is. with- 
out power  to  Increase  or  decrease  the  valuation  of  any  specific  class  or  classes  of 
property  above  or  below  that  fixed  by  the  county  boards  as  shown  by  the  abstracts 
transmitted  to  the  state  board,  -  its  authority  being  limited  to  raising  or  lowering  the 
entire  assessment  of  a  coimty.— /d. 

Adoption  of  Provision  from  Constitution  of  Another  State. 

5.  Where.  In' construing  a  provision  of  the  state  constitution.  It  appears  It  was 
adopted  from  the  constitution  of  another  state,  and  that  previous  to  such  adoption 
the  court  of  last  resort  of  the  parent  state  had  placed  on  the  provision  an  interpreta- 
tion not  clearly  erroneous,  the  presumption  is  that  the  convention  adopting  the  pro- 
vision was  conversant  with,  and  designed  to  adopt,  the  Interpretation  given.— -id. 

Bight  of  Action  Against  Master  by  Injured  Servant. 

6.  Compiled  Statutes  1887,  Sec.  687,  giving  to  one  employee  Injured  by  the  negligence 
of  a  superior  a  right  of  action  against  the  master,  was  repealed  by  Constitution,  Art. 
XV,  Sec.  II.  Constitution  Schedule^  Sec.  9,  provides  that  all  causes  of  action,  claims 
and  rights  existing  at  the  time  of  the  admission  of  the  state  Into  the  Union  shall  be 
enforced  and  protected  under  the  laws  of  the  state.  Held,  that  rights  which  had  ac- 
crued under  Section  697  prior  to  Its  repeal  were  preserved  by  the  saving  clause  of  the 
constitution  to  be  enforced  under  the  laws  of  the  state.— TTosU  v.  Montana  Union 
By.  Co,,  109. 

Right  of  Trial  by  Jury. 

7.  Under  Const.  Art.  Ill,  Sec.  23,  providing  that  the  right  of  trial  by  Jury  shall  be  se- 
cured to  all,  and  shall  remahi  Invlokite,  the  direction  of  a  verdict  In  a  creditor's  suit 
to  set  aside  a  sale  as  fraudulent  was  not  an  Infringement  on  the  defendant's  right  to 
a  trial  by  Jury,  though  the  testimony  In  the  case  was  conflicting,  since  such  cases 
were  within  the  exclusive  Jurisdiction  of  chancery  at  the  time  the  Constitution  was 
adopted,  and  the  constitution  did  not  enlarge  the  right  of  trial  by  jury, ^Fineh  et  al, 
V.  Kent  et  a?.,  268. 

Change  of  Judges— Powers. 

8.  Code  Civ.  Proc,  Section  86,  giving  the  Judge  of  one  district,  when  holding  court 
for  the  Judge  of  another  district,  '*the  same  power,  either  In  court  or  chambers,  as  a 
Judge  thereof,  "does  not  enlarge  the  authority  given  by  Const.  Art.  VIII,  Sect  12,  pro- 
viding that  one  Judge  "may  hold  court"  for  another,  and  hence  does  not  violate  the 
constitution.— Farlefff/i  et  al,  v.  Kelly,  869. 

Supreme  Court— Original  Jurisdiction-  Prohibition. 

9.  Constitution,  Article  VIII,  Section  3,  confers  power  on  the  Supreme  Court  to  Issue 
and  to  hear  and  determine  writs  of  prohibition.  Code  of  Civ.  Proc.  of  1895,  Section 
1980,  provides  that  the  writ  of  prohibition  Is  the  counterpart  of  the  writ  of  mandate, 
and  arrests  the  proceedhigs  of  any  tribunal,  corporation,  board  or  person,  "whether 
exercising  functions  Judicial  or  ministerial,"  when  such  proceedings  are  without  or 
In  excess  of  the  Jurisdiction  of  such  tribunal,  corporation,  board  or  person.  An  ap- 
plication was  filed  in  the  Supreme  Court  for  a  writ  of  prohibition  to  prevent  the  sec- 
retary of  state  from  certifying  a  certain  person  as  a  candidate  for  a  Judicial  office, 
and  an  application  for  a  separate  writ  to  prevent  a  county  clerk  from  prlntUig  the 
names  of  certain  persons  on  the  official  election  ballot  Held,  that  the  Supreme  Court 
had  no  Jurisdiction  to  issue  the  writs,  since  Its  original  Jurisdiction  In  such  cases  is 
confined  to  arresting  proceedings  of  a  Judicial  character.— iStole  ex  rel.  Seharnikow 
V.  Hogan,  379. 

District  Court— Original  Jurisdiction— Prohibition. 

10.  Obiter:- Nothing  in  this  opinion  contained  is  to  be  understood  as  denying  to  the 
district  courts  Jurisdiction,  under  Section  il  of  Article  VIII  of  the  Constitution,  of 
the  writ  of  prohibition  defined  by  Section  1980  of  the  Code  of  Civil  Procedure  of  1895. 
-Id, 
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Political  Power— Right  of  NamlDg  Candidates. 

11.  Gonstltutlon.  Article  III,  Section  i,  proTldes  that  "All  political  power  is  vested 
In  and  derived  from  the  people."  This  guaranty  refers  as  well  to  the  right  of  namloi; 
of  candidates  for  public  office  as  it  does  to  the  right  of  the  electors  to  vote  for  the 
candidates  at  the  polls.^iS/at«  ex  rel.  Seharnikow  t.  Hooan^  383 

Right  to  Nominate  District  Judges. 

1 2.  Under  Constitution,  Article  VIII,  Section  12,  the  right  to  nominate  and  elect  dis- 
trict Judges  belongs  to  the  electors  of  the  district,  and  no  action  of  a  state  conven- 
tion can  validate  a  nomination  for  the  office  of  district  Judge,  where  the  convention 
making  it  does  not  properly  represent  the  electors  of  the  district.— Id. 

Election  Law— Power  of  Legislature. 

13.  Qwurt.  Whether  the  legislature  has  power,  under  ihe  Constitution  to  enact  pro- 
visions under  which  the  courts  would  be  required  to  recognize  and  enforce  the  deter- 
mination of  the  party  Judicatories.— iSto£«  tx  rel.  Kennedy  v.  Martin,  408. 

Supreme  Court— Original  Jurisdiction- Injunction. 

14.  Under  the  constitutional  grant  of  original  Jurisdiction  to  the  Supreme  Court,  the 
writ  of  injunction  is  the  equity  arm  of  the  Court's  original  Jurisdiction,  and  It  with 
the  other  writs  granted,  fully  equip  the  Court  as  a  court  of  first  resort  on  all  Jndieial 
questions  affecting  the  sovereignty  of  the  state,  it  franchises,  or  prerogatives,  or  the 
liberties  of  the  people.— iJto^  ex  rel.  Clarke  v.  Maran^  488. 

Supreme  Court— Original  Jurisdiction— Injunction. 

15.  Under  the  constitutional  grant  of  original  Jurisdiction  to  the  Supreme  Court.  Oie 
writ  of  injunction  is  made  correlative  with  that  of  mandamu8^  and  may  be  resorted 
to  to  restrain  excess  Just  as  the  writ  of  mandamtis  may  be  used  In  the  same  class  of 
cases  to  compel  action  and  supply  defects.— id. 

Supreme  Court— Original  Jurisdiction— Injunction. 

16.  Under  the  constitutional  grant  of  original  Jurisdiction  to  the  Supreme  Court,  the 
writ  of  injunction  may  properly  be  used  to  control  a  puplic  officer  in  the  exercise  of 
Ills  duties  under  the  election  laws,— i.  e.  to  restrain  him  from  proceeding  under  a  va- 
lid election  law  to  act  in  excess  of  his  duiy.— Id. 

Supreme  Court— Original  Jurisdiction— ilfandamus. 

17.  Under  the  constitutional  grant  of  original  Jurisdiction  to  the  Supreme  Court, 
mandamus  will  not  lie  to  restrain  a  public  officer  who  is  proceeding  to  do  what  the 
law  does  not  permit.— Id. 

Supreme  Court— Original  Jurisdiction— Injunction. 

18.  Under  the  constitutional  grant  of  original  Jurisdiction  to  the  Supreme  Court, 
where  the  facts  stated.  In  an  application  for  the  writ  of  Injunction,  present  a  case 
affecting  the  interests  of  the  whole  people  of  the  state,  the  Court  has  Jurisdiction  to 
Issue  the  writ.  Facts  reviewed,  and  held,  to  warrant  the  Supreme  Court  in  the  ex- 
ercise of  its  original  Jurisdiction  to  Issue  the  writ  of  injunction.— Id. 

Supreme  Court— Original  Jurisdiction— Application  for  Writs. 

19.  It  is  proper  that  a  proceeding  in  the  Supreme  Court  for  an  original  writ  should 
be  instituted  in  the  name  of  the  state  by  the  attorney  general,  but  where  public  and 
private  rights  meet— under  the  election  laws—  the  proceeding  may  be  instituted  upon 
the  relation  of  an  elector  who  seeks  redress  for  himself  and  the  great  body  of  the 
electors  to  wiiicli  he  belongs.— Id. 

Surety  Companies— Special  Law. 

20.  Act  March  9, 189S.  which  by  Sections  1, 2  (Code  of  Civil  Procedure,  Sections  1900, 
1901),  authorizes  any  corporation  incorporated  in  the  state  for  guarantying  or  becom- 
ing a  surety  on  bonds  to  become  a  sole  surety,  without  an  affidavit  showing  qualifi- 
cations, is  not  a  special  law  regulating  the  practice  in  courts  of  Justice,  In  violation 
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of  CoDstitotion,  Artiele  V,  See.  26,  or  a  ■peelal  Uw  granting  to  a  corporation  a  special 
or  ezoluslTe  prlTilege,  though  It  !■  not  enjoyed  by  other  corporations,  and  IndlTidual 
soretles  mnit  be  at  least  two  In  nnmber,  and  must  accompany  the  bond  with  an  affl- 
daTlt  of  qualifications— J^ififf  y.  Pony  Ocld  Mining  Co,^  470. 

Statutes— Reylslng,  Amending,  etc..  Any  Law. 

81.  Constitution,  Art.  V,  Bee.  25.  providing  that  no  law  shall  be  reyiwd  or  amended, 
or  the  provisions  thereof  extended.  **by  reference  to  its  title  only,  but  so  much  there- 
of as  is  revised,  amended  or  extended  shall  be  reenacted  and  published  at  length." 
has  no  application  to  an  act  which  does  not  purport  to  be  an  amendment  to  or  a  re- 
vision of  a  prior  act.  but  is  an  additional  and  independent  piece  of  legislation,  im- 
pliedly amending,  and  hence  repealing,  so  much  of  the  prior  act  as  is  in  conflict  with 
it.— Jd. 

Corporations— Failure  to  Commence  Business. 

22.  Constitution  1889,  Article  XV,  Section  l.  providing  that  all  existing  charters  or 
grauts  of  special  or  exclusive  privileges  under  which  the  grantees  shall  not  have  or- 
ganized or  commenced  business  in  good  faith  at  Its  adoption  shall  thereafter  have  no 
validity,  does  not  affect  a  mining  company  Incorporated  under  general  laws,  though 
it  had  omitted  to  commence  business  prior  to  the  adoption  of  such  constituton,  since 
such  section  only  annulled  private  charters  or  special  srants  then  existing,  under 
which  the  corporations  thereby  authorized  had  not  organized.— JforrfMm  v.  Clark  et 
at.,  616. 

Municipal  Corporatious— Contracts. 

28.  A  city  had' already  exceeded  the  constitutional  limit  of  Indebtedness.  A  water 
company  furnished  it  water  for  fire,  sewerage,  and  other  municipal  purposes  under 
an  ordinance  providing  for  the  obtaining  of  water  for  such  purposes  for  a  certain 
period,  at  a  certain  price,  payable  monthly,  appropriating  out  of  the  city's  yearly 
revenues  sufficient  money  to  pay  for  it,  and  ordering  the  city  council  for  such  term  to 
levy  annual  taxes  sufficient  to  meet  the  appropriation,  under  the  Political  Code  of 
the  state  authorizing  the  levy  of  taxes  for  general  purposes.  Held,  that  the  compauy 
could  not  recover  for  water  so  furnished,  under  Constitution,  Article  XIII,  Section  6, 
providing  that  no  city  shall  be  allowed  to  become  indebted  in  any  manner  or  for  any 
purpose  to  an  amount,  including  existing  Indebtedness,  In  the  aggregate  exceeding  a 
per  centum  of  the  taxable  property  therelu,  since,  as  the  liability  of  the  city  would  be 
general  and  not  special  thereunder,  the  contract  entered  into  created,  and  the  amount 
due  for  water  furnished  thereunder  constitutes,  an  Indebtedness  within  the  prohibi- 
tion of  the  Constitution.— iState  ex  rel,  Helena  Water  Works  Co,  v.  City  of  Helena,  521. 

Bule  of  Construction. 

24.  **In  considering  what  construction  shall  be  given  to  a  constitution,  courts  are  to 
resort  to  the  natural  signification  of  the  words  employed,  in  the  order  and  grammat- 
ical arrangements  In  which  they  are  placed;  and  if,  when  thus  regarded,  the  words 
embody  a  definite  meaning,  which  involves  no  absurdity,  and  no  contradiction  be- 
tween different  parts  of  the  instrument,  then  such  meaning  is  the  only  one  courts  are 
at  liberty  to  say  was  Intended  to  be  conveyed,"  (City  of  Springfield  v.  Edioards,  84  III. 
es&,)StaU.€X  rel,  Helena  Water  Works  Co,  v.  City  qf  Helena  621. 

Supreme  Court— Appellate  Jurisdiction. 

25.  The  grant,  by  the  Constitution  of  appellate  Jurisdiction  to  the  Supreme  Court 
(Art.  VIII,)  implies  all  the  instrumentalities  necessary  to  make  it  effective.— Stote 
exrel.  WMteeide  v.  DUtrioL  Court,  689. 

Supreme  Court— Supervisory  Jurisdiction. 
« 

M.  The  provision  of  the  Constitution  (Article  VIII,  Section  2)  that  the  Supreme 
Court  **shall  have  a  general  supervisory  control  over  all  Inferior  courts,"  is  a  distinct 
and  separate  grant  of  Jurisdiction,  Independent  of  any  other  power  granted.— ici. 
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Supreme  Coart— Original  Jurisdiction. 

27.  The  provision  of  the  Ckinstitutlon  (Article  YIII.  Section  3)  that  the  Supreme 
Court  "shall  have  power  In  its  discretion  to  Issue  and  to  hear  and  determine  writs  of 
habeas  corpus,  mandamun,  quo  warranto,  eertiorarU  prohibition  and  injunction,"  Is 
a  grant  of  power  without  limitation  or  qualiflcatlont  authorizing  the  Supreme  Court 
to  Issue  these  writs  in  Its  discretion  for  whatever  purposes  they  are  suitable.— Jd. 

Supreme  Court— Supervisory  Jurisdiction— Cerfiorari. 

28.  The  Supreme  Court  has  no  authority,  by  virtue  of  Its  supervisory  controU  to  va- 
cate under  a  writ  of  certiorari  an  order  of  the  district  court  dlschargbig  a  prisoner  in 
habcM  corpus  proceedings,  since  the  supervisory  control  constitutes  a  grant  of  power 
hidependent  of  the  court's  appellate  Jurisdiction  or  power  to  issue  original  writs, and 
cannot  be  exercised  under  any  original  writ  specified  In  Article  VIII.  Sections  sof 
the  Constitution.— id. 

Supreme  Court— Supervisory  Jurisdiction. 

29.  Constitution  Article  VIII,  Section  2,  confers  on  the  Supreme  Court  a  general 
supervisory  control  over  all  inferior  courts  **under  such  regulations  and  limitations 
as  may  be  prescribed  by  law."  Held,  that  under  this  last  clause  the  legislature  could 
not  decrease  the  power  granted  to  the  Supreme  Court,  but  had  power  to  provide  the 
mode  of  procedure  to  be  employed,  by  which,  and  the  limitation  as  to  time  within 
which  the  power  granted  should  be  exercised. 

Semble :  that  the  legislature  by  failure  to  act  cannot  render  the  powers  thus  granted 
to  the  Supreme  Court  of  no  avail,  but  that  the  Supreme  Court  has  power,  in  the  ab- 
sence of  action  on  the  part  of  the  legislature,  to  establish  rules  for  the  exercise  of  its 
appellate  and  supervisory  jurisdiction.— Id. 

Supreme  Court— Supervisory  Jurisdiction. 

80.  The  contention  that  the  Supreme  Court's  power  of  supervisory  control  over  in- 
ferior courts  is  dormant  because  there  is  no  legislation  prescribing  the  mode  of  its 
exercise,  cannot  be  sustained  since  Section  206  of  the  Code  of  Civil  Prooedure— if  any 
legislation  U  needed— is  ample  to  authorize  its  use  in  Its  utmost  vigor.— id. 

Supreme  Court— Supervisory  Jurisdiction— Writ. 

31.  The  proper  instrument  by  which  the  Supreme  Court  exercises  its  power  of  su- 
pervisory control  over  hiferior  courts  is  the  "supervisory  writ,"  which  most  be  framed 
when  the  case  properly  arises.— id. 

CONTEMPT, 
Violation  of  Injunction— Fine  and  Costs. 

1.  A  judgment  against  relator,  imposing  a  fine  and  in  addition  costs  to  complainhig 
witness  in  civil  contempt  proceedings  for  the  violation  of  an  Injunction,  is  valid  as  to 
the  fine,  but  void  as  to  the  costs  Imposed,— State  ex  rel,  Flynn  v.  Fifth  JudL  Di»t,  CowrU 
83. 

Violation  of  Injunction— Punishment. 

2.  One  guilty  of  a  contempt  of  court  by  a  willful  disobedience  of  an  injunction  order 
lawfully  Issued,  may  be  punished  under  the  summary  procedure  provided  for  by  the 
Code  of  Civil  Procedure,  or  he  may  be  dealt  with  under  the  Penal  Code  as  for  a  mis- 
demeanor.—Id. 

Public  Offense. 

8.  When  prosecuted  under  the  Code  of  Civil  Procedure,  a  contempt  of  court  Is  hi  a 
sense  a  public  offense,  yet  it  is  not  one  a  prosecution  for  which  is  exclusively  con 
trolled  by  constitutional  limitations  circumscribing  methods  of  prosecution  of  strictly 
criminal  offenses.— Id. 

Power  to  Punish  Limited  by  Statute. 

4.   Statutory  power  to  punish  for  contempt  by  fine  and  imprisonment  for  disobedience 
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of  an  injunction  order.  Is  limlCed  by  the  manner  In  which  tlie  statute  says  the  power 
shall  be  exercised.— id. 

Costs. 

5.  Costs  Incurred  In  contempt  proceedings  must  be  paid  from  any  fine  imposed.— id. 
Technical  Violation  of  Injunction. 

6.  An  insignificant  technical  Tiolation  of  an  injunction  will  not  be  punished  as  a  con- 
tempt, where  the  Tiolation  was  not  with  any  intention  to  disobey  the  injunction.— 
Bofiton  A  MoTUana  Consol,  O.  A  S.  Mining  Co.  v.  Montana  Ore  Purchasing  Co.,  117. 

Violation  of  Injunction  by  Mistake. 

7.  Where  defendants'  foreman  it  instructed  to  run  a  drift  in  a  westerly  direction, 
and,  through  misunderstanding  his  orders,  by  mistake,  runs  It  in  an  easterly  direct- 
ion, on  plalntill's  mining  claim,  and  extracts  ore  therefrom,  in  violation  of  an  InjUhct- 
ion  restraining  defendants  from  mining  and  extracting  ore  from  plaintiff's  mines,  de- 
fendants are  in  contempt  of  court.— Id. 

rroceedings  in  Contempt— Averments  in  Affidayits. 

8.  One  who  would  charge  a  contempt  should  aver  directly,  and  not  argumentatively, 
that  the  particular  acts  constituting  contempt  were  done  by  the  defendant,  hence, 
proceedings  in  contempt  for  violating  an  injunction  will  be  dismissed,  where  plain- 
tiff's affidavits  charge  argumentatively  that  defendant  is  guilty  by  stating  that  the 
acts  complained  of  were  not  committed  by  plaintiff,  nor  by  another  named  in  the 
aOldavits;  leaving  defendant's  guilt  to  be  established  by  inference.— Id. 

Willful  Violation  of  Injunction. 

9.  The  Supreme  Court  will  punish  severely,  where,  under  a  sufficient  charge,  the 
proof  Is  clear  of  a  willful  violation  or  disregard  of  its  injunction  order8.-*id. 

Constructive  Contempt— Refusal  to  Allow  Defense. 

10.  Code  Civ.  Proc.  Sec.  2172.  provides  that,  where  a  contempt  is  not  committed  in 
the  court's  presence,  an  affidavit  of  the  facts  shall  be  presented.  Section  2178  au- 
thorizes the  Issuance  of  an  order  to  show  cause  on  such  affidavit,  and  Sections  2178 
and  2179  provide  that,  when  the  person  on  whom  the  order  to  show  cause  was  served 
appears,  the  court  must  investigate  the  charge  and  determine  whether  the  person 
charged  is  guilty.  Htld,  that  it  was  improper  to  refuse  to  allow  rehitor  to  move  to 
dissolve  a  temporary  injunction,  or  to  be  heard  in  opposition  to  the  motion  to  con- 
tinue it,  on  the  ground  that  he  was  in  contempt  for  violating  the  inlunction  by  posting 
notices  on  the  property  on  which  he  was  forbidden  to  go,  when  no  contompt  proceed- 
ings had  been  instituted  against  him  and  no  opportunity  was  given  him  to  defend 
himself  In  the  matter.— State  ex  rel.  Oemmell  v.  Clancy,  859. 

Constructive  Contempt— Affidavit  Essential. 

11.  In  all  contempt  proceedings— save  for  such  as  are  committed  in  the  court's  im- 
mediate presence— an  affidavit  is  essential.— id. 

Constructive  Contempt -Notice. 

12.  In  cases  where  the  alleged  contempt  consists  in  the  violation  by  a  party  of  an 
order  made  in  a  civil  suit  still  pending,  such  party  is  entitled  to  a  separate  and  dis- 
tinct notice  of  the  contempt  proceeding,  in  order  that  he  may  be  afforded  an  oppor- 
tunity to  prepare  his  defense, -since  every  one  has  the  inalienable  right  of  being 
heard  in  his  own  defense.— Id. 

Punishment— Powers  of  Judge  at  Chambers. 

IS,  Under  the^  provisions  of  the  Code  of  Civil  Procedure,  where  there  has  been  dis- 
obedience of  an  order  made  at  a  term  of  court,  the  judge  at  chambers  hi  vacation 
has  power  to  punish  the  same  as  a  contempt.— iState  ex  rel.  N.  P.  Ry.  Co.  v.  Loud, 
428. 
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Mandamm  to  Compel  Judge  to  Hear  Contempt  Prooeedings. 

14.  Where  the  District  Judge  dlsmlsied  contempt  proceedingi,  holding  that  he  was 
not  authorized  to  entertain  them,  mandamut  to  compel  him  to  hear  and  determine 
ihem  was  the  proper  remedy,  since  an  appeal  from  the  order  of  dismissal  would  noc 
lie.— Id. 

Transcript  of  Evidence— Stenographer. 

15.  Where  a  defendant  conylcted  of  a  crime  was  too  poor  to  pay  for  a  transcript  of 
the  proceedings  of  his  trial,  and  an  order  was  made  as  authorized  hy  Code,  Sec.  873. 
directing  the  official  stenographer  to  furnish  defendant  with  a  copy  of  the  eTldeoce, 
to  be  paid  for  by  the  county,  in  order  that  he  might  prepare  a  bill  of  exceptions,  and 
after  numerous  extensions  of  the  time  for  the  settling  of  the  bill  of  exceptions,  the 
stenographer  failed  to  furnish  the  transcript,  and  the  court  refused  to  make  an  order 
compelling  the  furnlshbig  of  such  transcript,  the  Supreme  Court  would  not  compel 
bbedience  to  the  order  to  furnish  the  transcript  by  mandamus  since  the  court  mak- 
ins;  the  order  alone  had  authority  to  punish  the  stenographer's  contempt— ^tafe  er 
reL  Dempaey  t.  DUtriet  Court,  566. 

COBPOBATIONS. 

Injunction— Complaint  by  Corporation— Verification. 

1.  A  restraining  order  can  not  be  granted  on  a  complaint  by  a  corporation  Terifled 
only  on  information  and  belief;  the  affldaylt  of  veriflcation  must  be  made  posltlTcly. 
—Butte  &  Boston  Oonsol,  Mining  Co,  y,  Montana  Ore  Purcheuing  Co.,  125. 

Beceiver— Capacity  to  Sue. 

2.  The  appointment  of  a  receiver  for  a  ctf rporatlon  (when  coupled  with  his  dne  qual- 
Iflcatlon)  Invests  him  with  the  right  to  sue  in  behalf  of  the  corporation  and  suspends 
the  capacity  of  the  corporation  to  sue  for  the  time  being;  If  the  receiver  refuses  to 
bring  a  necessary  action,  the  proper  practice  requires  an  application  to  the  court  for 
an  order  directing  him  to  institute  the  action.— Bosf cm  <t  Mont,  ConsoU  C.  A  S,  Min- 
ing Co,  V.  Montana  Ore  Purchasing  Co.,  142. 

Beceiver— Vacation  of  Order  of  Appointment— Evidence. 

8.  Where  a  receiver  was  imposed  on  a  corporation  at  the  instance  of  minority  stock- 
holders, because  of  Its  having  illegally  transferred  Its  stock  and  property  to  another 
corporation,  and  on  motion  of  the  two  corporations  and  their  directors  to  vacate  the 
order  appointing  the  receiver  they  offered  In  evidence  a  deed  of  reconveyance  and 
bill  of  sale  previously  executed,  and  offered  to  allow  a  decree  to  be  entered  perpef 
naliy  restraining  the  directors  from  voting  for  a  transfer,  and  restraining  the  com- 
pany from  making  a  transfer,  and  declaring  the  reconveyance  valid,  it  was  error  to 
refuse  to  admit  the  deed  in  evidence  on  the  ground  that  Act  of  Feb.  28, 1899  (Session 
Laws,  p.  146),  only  authorized  consideration  of  facts  existing  when  an  order  appohst- 
Ing  a  receiver  was  made  on  an  appeal  from  an  order  refushig  to  vacate  the  appoint- 
ment.—Forr^st^r  <£  MacQinniss  v.  Boston  A  Montana  Consol.  C,d  S.  Mining  Co.  ct 
al.,  148. 
Superintendent— Unauthorized  Acts— Acquiescence. 

4.  The  superintendent  of  a  mhiing  company  had  been  permitted  in  one  Instance  to 
contract  for  the  purchase  of  machinery,  and  to  sign  the  contract  as  **manager,"  and 
on  another  occasion  he  had  deposited  the  corporate  money  hi  his  own  name,  and  is- 
sued his  personal  checks  thereon,  but  this  had  been  stopped  by  the  president  Heid, 
that  such  acts  did  not  constitute  such  a  consent  and  acquiescence  on  the  part  of  the 
corporation  in  the  exercise  of  powers  by  the  superintendent  as  to  authorize  him  to 
pledge  the  company's  property  for  a  corporate  debt,  due  for  the  price  of  property 
bought  by  the  company,  even  though  his  previous  acte  might  have  conferred  on  him 
the  Implied  power  to  purchase  property.— Trent  et  oZ.  v.  Sherlock,  265. 

Superintendent— Unauthorized  Acts— Batification. 

6.   A  creditor  of  a  mining  company  importuned  Its  president  to  give  him  a  bill  of  sale 
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of  ore  mills  of  tbe  company  as  security  for  a  debt.  The  president  refused  to  do  so, 
but  referred  tbe  creditor  to  the  company's  superintendent,  who,  he  said,  bad  full  au- 
thority In  the  matter.  The  creditor  then  went  to  the  superintendent,  who  signed  a 
bill  of  sale  as  **manager"  of  the  company.  The  president  was  authorized  by  the  com- 
pany's by-laws  to  buy  and  sell  property  for  the  company,  but  was  glTcn  no  power  to 
delegate  that  authority.  Held,  that  the  act  of  the  president  hi  referring  such  credi- 
tor to  the  superintendent  did  not  authorize  the  latter  to  execute  the  bill  of  sale,  nor 
did  his  act  amount  to  a  ratification  of  the  superintendent's  act,  though  he  had  an  im- 
perfect knowledge  of  what  had  been  done;  and  such  bill  of  sale  was  void  as  against 
a  subsequent  attaching  creditor.— /d. 

Surety  Companies— Constitution— Special  Law. 

6.  Act  March  9, 1893,  which  by  Sections  1,  2  (Code  of  Civil  Procedure,  Sections  1900. 
1901),  authorizes  any  corporation  Incorporated  In  the  state  for  guarantying  or  becom- 
ing a  surety  on  bonds  to  become  a  sole  surety,  without  an  affldaTlt  showing  qualifica- 
tions, l8  not  a  special  law  regulating  tbe  practice  in  courts  of  Justice,  In  violation  of 
Const.  Art.  V.  Sec.  28,  or  a  special  law  granting  to  a  corporation  a  special  or  exclu- 
sive privilege,  though  it  is  not  enjoyed  by  other  corporations,  and  Individual  sureties 
must  be  at  least  two  in  number,  and  must  accompany  the  bond  with  an  affidavit  of 
qualifications.— £:itH7  v.  Pot^y  OoUi  Mining  Co.^  470. 

Surety  Companies- Undertaking  on  Appeal. 

7.  The  fact  that  a  surety  company  Is  Insolvent  does  not  deprive  It  of  Its  power  to  ex- 
ecute an  undertaking  on  appeal,  so  as  to  render  the  appeal  ineifectual.  In  the  absence 
of  the  action  for  making  up  deficiency  in  Its  assets,  required  by  Code  Civil  Proced- 
ure, Sec.  1900,  to  be  taken  by  the  state  auditor  when  Its  liabilities  exceed  Its  assets, 
pending  payment  of  which  deficiency  said  section  provides  said  company  shall  not 
be  accepted  on  a  bond.— id. 

Failure  to  Commence  Bushiess— Statutes. 

8.  Under  Kev.  St.  1879.  Sees.  244. 245,  providing  that  on  filing  a  required  certificate 
the  persons  signing  it  shall  be  a  body  corporate,  and  may  acquire  realty  necessary  to 

•  carry  on  the  operations  named  In  the  certificate,  the  failure  of  a  mining  company 
which  has  filed  such  certificate  to  hold  any  meetings  of  its  stockholders,  and  omission 
to  commence  business,  will  not  invalidate  a  conveyance  of  mining  claims  to  the  cor- 
poration; for  neither  such  failure  nor  omission  dissolved  the  corporation,  or  inval- 
idated the  proceedings  already  taken,  under  which  It  became  a  corporation.— Hor- 
riaon  v.  Clark  tt  al ,  516. 

Failure  to  Commence  Business-Constitution. 

9.  Const.  1889,  Article  XV,  Section  l,  providing  that  all  existing  charters  or  grants  of 
special  or  exclusive  privileges  under  which  the  grantees  shall  not  have  organized  or 
commenced  business  in  good  faith  at  its  adoption  shall  thereafter  have  no  validity, 
does  not  affect  a  mining  company  incorporated  under  general  laws,  though  it  had 
omitted  to  commence  business  prior  to  the  adoption  of  such  constitution,  since  such 
section  only  annulled  private  charters  or  special  grants  then  existing,  under  which 
the  corporations  thereby  authorized  had  not  organized.— id. 

J)eed— Estoppel. 

1$.  Setnble:  In  the  absence  of  fraud,  accident,  and  mistake,  a  grantor,  having  des- 
cribed his  grantee  as  a  corporation  In  a  deed  of  conveyance,  is  estopped  from  deny- 
ing that  it  was  a  corporation  at  that  time.— id. 

COSTS.  - 

Contempt  Proceedings. 

1.  A  Judgment  against  relator.  Imposing  a  fine  and  In  addition  costs  to  complaining 
witness  in  civil  contempt  proceedings  for  the  violation  of  an  injunction,  is  valid  as  to 
tbe  fine,  but  void  as  to  the  costs  imposed.- ^i^fate  ex  rtl.  Flynn  v.  Fijth  Jud,  Di»t. 
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Contempt  Proceedingg. 

2.  Costs  Incurred  in  contempt  proceedings  must  be  paid  from  any  fine  impo8ed.~i<i. 
Dismissal  of  Action  by  PljAntiff— Beceiver's  Fees. 

3.  Under  Code  CiT.  Proc.  Sec.  1004,  Subd.  l,  authorizing  dismissal  of  an  action  by 
plaintiff  before  trial,  by  entry  in  the  clerk's  register,  upon  payment  of  costs,  where  a 
receiver  had  been  appointed,  plaintiff  could  not  dismiss  bis  action  until  pajrment  of 
such  receiver's  compensation,  since  such  expense  is  a  taxable  cost  on  the  losing  party 
Statt  €x  rel.  Comue  v.  Lindaay,  852. 

Supreme  Court— Special  Proceedings. 

4.  Under  Code  of  CivU  Procedure,  Section  1852.  providing  that  costs  must  be  aUowed 
of  course,  to  the  defendant  on  a  Judgment  in  his  favor  In  special  i^oceedlngs.  costs 
will  be  allowed  in  the  supreme  Court  to  the  defendant  where  a  special  proceeding  is 
(ii.smissed,  though  the  Judgment  awards  no  costs,  and  Judgment  for  costs  will  be  en- 
tered on  application.— &7at«  ex  rel.  Baker  v.  Second  Jud.  Dist  Court,  425. 

Supreme  Court—Special  Proceedings— A p))earance  Fee. 

5.  The  fee  bill  of  the  clerk  of  the  Supreme  Court,  as  provided  by  Political  Code,  Sec- 
tion 872,  makes  no  provision  for  the  collection  of  an  appearance  fee  from  the  defen- 
dant in  S|ieciai  proceedings.  Hence  none  can  be  charged  by  such  clerk  io  sucb  pro- 
ceedings.—fd. 

Supreme  Court— Special  Proceedings— Printing  Briefs. 

6.  Code  of  Civil  Procedure,  Section  1866,  provides  that  a  party  entitled  to  costs  may 
include  In  his  bill  of  costs  the  reasoimble  expense  of  printing  papers  for  a  bearing, 
wl)en  required  by  a  rule  of  court;  and  Supreme  Court  Rule  lu  requires  that  briefs  be 
printed  in  all  cases  brought  there  by  appeal,  and  also  original  proceedings  Instituted 
there.  Ifc/d,  that  the  cost  of  printing  briefs  in  a  special  proceeding  In  the  Supreme 
Court,  which  was  dismissed,  will  be  allowed  the  defendant  on  his  application.— Id. 

Transcript  Fee. 

7.  Code  of  Civil  Procedure,  Section  1943,  declares  that  the  clerk  of  a  court  to  which  a 
writ  Is  directed  In  special  proceedings  shall  return  the  writ  with  the  transcript  re- 
quired: and  the  fee  bill  of  the  clerk,  as  provided  by  Political  Code.  Section  4636,  makes 
no  provision  for  the  collection  of  a  fee  for  making  a  transcript  in  such  case.  Held, 
that  a  fee  for  making  the  transcript  was  not  a  necessary  disbursement,  and  that  the 
clerk  was  not  authorized  to  collect  a  transcript  fee.— Id.  . 

CO-TENANTS. 
Se?,  Minks  and  Mining,  i,  2, 8, 4. 

COUNTIES. 
County  Charges. 

What  is  not  by  law  Imposed  as  expenses  upon  a  county  is  not  a  charge  agahsst  It.— 
Wade  V.  LewUi  <jt  Clarke  County,  886. 

COUNTY  SURVEYOR. 
Mileage. 

Act  March  4 1897,  (Laws  1897,  p.  71)  section  19,  enacts  that  a  county  surveyor  shall  re- 
ceive 16  a  day  as  full  compensation  for  the  performance  of  his  duties.  Pol.  Code, 
Sec.  4690,  enacts  "that  members  of  the  legislative  assembly,  state  oflBeers.  county 
omcers,  township  ofiicers.  Jurors,  witnesses,  and  other  persons  who  may  be  entitled 
to  mileage,"  shall  be  entitled  to  collect  10  cents  per  mile  for  the  distance  actually 
traveled  "and  no  more."  HeM,  that  a  county  surveyor  Is  not  entitled  to  mileage, 
since  the  purpose  of  the  section  was  not  to  create  a  right  to  mileage,  but  simply  to 
lix  a  uniform  rate  of  mileage,  and,  besides,  the  phrase  '*who  may  be  entitled  to  mile- 


Digitized  by 


Google 


Criminal  Law.  615 

age"  does  not  only  limit  the  phrase  "other  persons,"  but  refers  back  and  qualifies 
"county  officers"  as  well.— TFadc  v.  Lewis  <t  Clarke  County,  335. 

CRIMINAL  LAW. 
See  PliBADING  AKD   PRACTICE   (CBIHINAL) 

Trial  of  Issue  of  Insanity. 

1.  Under  Penal  Ck>de,  Section  2621,  providing  that  '*when  an  action  is  called  for  trial, 
or  at  any  time  during  the  trial,  or  when  defendant  Is  brought  up  for  Judgment  on 
couTlction.  If  a  doubt  arises  as  to  tlie  sanity  of  defendant,  the  court  must  order  the 
question  as  to  his  sanity  to  be  submitted  to  a  jury,"  etc.,  the  necessity  of  the  trial  of 
such  Issue  of  insanity  is  in  the  sound  discretion  of  the  court.— ^ tote  t.  Peterson,  81. 

Trial  of  Issue  of  Insanity. 

2.  If  the  defendant  relies  upon  Insanity  when  the  offense  was  committed  that  ques- 
tion should  be  tried  by  the  Jury  impaneled  to  pass  upon  his  guilt  or  Innocence  of  the 
crime  charged;  if  his  sanity  at  the  time  of  arraignment  or  trial  is  Judicially  doubted, 
the  court  should  try  that  question,  under  Section  2521  of  the  Penal  Code,  by  a  special 
mqutry.— Jd. 

Homicide— Evidence— Question  for  Jury. 

3.  Accused  testified  that  he  and  deceased  were  partners,  and,  while  walking  near 
their  cabin,  deceased  abused  him  about  some  previous  occurrence;  that  deceased 
told  him  to  stop  right  there,  or  he  would  kill  him;  that  he  broke  off  a  pole  and  started 
after  defendant,  and  knocked  him  down;  that  he  lay  there  for  some  time  in  pain, 
afraid  and  unable  to  get  up;  that,  when  deceased  turned  to  go,  he  got  up  and  fired 
the  shots;  that  deceased  had,  for  the  space  of  three  years,  treated  him  cruelly  and 
unreasonably,  and  had  threatened  to  kill  him.  Heid,  that  defendant's  evidence  was 
a  sufficient  foundation  for  the  introduction  of  proof  that  deceased  had  repeatedly  at- 
tempted to  strike  defendant,  who  made  no  resistance  and  never  offered  remon- 
strance, to  show  fear  of  great  bodily  harm.— Id. 

Rape -Indictment— Failure  to  Demur— Waiver. 

4.  Penal  Code  Section  460,  defines  "rape"  as  "an  act  of  sexual  intercourse  accom- 
plished with  a  female  not  the  wife  of  the  perpetrator,  *  *  *  *  (1)  where  the  fe- 
male is  under  the  age  of  16  years  *  *  *  *;  (8)  where  she  resists,  but  her  resis- 
tance is  overcome  by  violence  or  force  «*«#."  Section  1922  makes  charging 
more  than  one  offense  in  an  indictment  a  ground  of  demurrer;  and^^tions  1930, 2200, 
and  2820  provide  that  a  failure  to  demur  shall  waive  demurrable  defects  appearing  on 
the  face  of  the  indictment.  Defendant  was  charged  with  carnally  knowing  a  female 
of  the  age  of  16  years,  violently  and  against  her  will.  He/d,  that  the  objection  that 
the  Indictment  charged  two  offenses  was  waived  by  a  failure  to  demur.— fi^tafev. 
Af  a  Aoney.  281. 

Rape— Female  Under  16 -Indictment— Proof. 

6.  Where  an  indictment  in  a  rape  case  charges  defendant  with  carnal  knowledge  of 
a  female  under  16,  violently,  and  against  her  will,  and  there  Is  ample  evidence  that 
the  female  was  under  16,  It  is  not  incumbent  on  the  state,  to  also  prove  that  she  re- 
sisted defendant's  assault,  and  that  he  violently  overcame  her  resistance,  even 
though  it  has  been  so  alleged.- Id. 

Rape— Female  Under  16— Instruction— Advising  Acquittal. 

6.  Penal  Code,  Sec.  2096  authorizes  the  trial  court,  when  it  deems  the  evidence  in- 
sufficient to  warrant  a  conviction,  to  advise  the  Jury  to  acquit,  the  Jury  not  being 
bound  to  do  so.  Defendant  was  charged  with  having  had  carnal  knowledge  of  a  fe- 
male under  16,  violently,  and  against  her  wlU,  and  there  was  ample  evidence  that  she 
was  under  16,  though  the  evidence  of  her  resistance  was  weak.  Held,,  that  the  in- 
struction authorized  by  the  Code  was  properly  refused,  the  crime  being  complete 
without  the  element  of  violently  overcoming  the  female's  resistance— Id. 
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Bape—Brld^oe— Letter  of  Defendant. 

7.  Where  defendant  In  jail  on  a  charge  of  rape,  sends  a  note  to  the  proseeutrlx,  also 
detained  as  a  witness,  in  which  he  urges  her  to  deny  eyerythlng,  not  to  sign  or  say 
anything,  and  remember  her  promise,  and  she  testifles  on  the  trial  that  the  promise 
referred  to  was  that  she  would  tell  nothing  concerning  the  sexual  intercourse  be- 
tween them,  the  note  Is  reieyant,  and  properly  admitted  in  cTldence  against  defen- 
dant—id. 

Bape—Eridence— Proof  of  Defendant's  Handwriting. 

8.  Where  a  prosecutrix  in  a  rape  case  reoelTes  a  note  urging  her  to  deny  e?erything, 
not  to  sign  or  say  anything,  and  to  remember  her  promise,  and  promising  that  **we*' 
will  be  happy  yet,  and  she  testllles  that  she  has  seen  the  defendant's  handwriting, 
and  thinks  the  note  Is  in  his  handwriting,  though  unable  to  swear  posltlTCly  that  It  is 
so,  such  testimony  is  a  sufficient  foundation  for  the  reception  of  the  note  In  evidenee 
against  the  defendant.~id. 

Rape-  Instructions  on  Weight  of  Evidence. 

9.  Where  Instructions  requested  by  defendant  contahi  comments  on  the  weight  of 
the  testimony,  and  directions  and  adTice  as  to  inferences  of  fact  to  be  drawn  from 
tbeoTldence,  such  instructions  are  properly  refused.— Jd. 

Instructloni— Substance  Already  QiTen— Proper  RefusaL 

10.  "Where  instructions  requested  by  defendant  have  already  been  given  in  sub- 
stance, it  is  not  error  to  refuse  hUi  request.— Jd. 

Rape— Female  Under  16— Accomplice. 

11.  A  woman  under  the  age  of  16  years  is  not  in  Montana  capable  of  giving  consent 
to  sexual  Intercourse;  she  Is  incapable  of  forming  a  criminal  Intent  to  commit  tlia  act. 
and  hence,  in  legal  contemplation,  is  not  an  accomplice  to  her  own  violation.- Id. 

Homicide— Evidence  of  Motive. 

12.  Where  the  state's  theory  was  that  a  homicide  was  committed  for  the  purpose  of 
robbing  deceased  of  money  which  aefendant  knew  he  intended  to  draw  from  the 
bank,  evidence  as  to  the  amount  of  deoeased's  deposit  was  admissible  as  tending  to 
prove  the  motive.— Stote  v.  Lueey,  285. 

Homicide— Evidence  of  Motive. 


18.  Any  evifpce  that  tends  to  show  that  the  defendant  had  a  motive  for  Idllhig  the 
deceased  is  always  relevant;  this  rule  is  especially  applicable  to  cases  where  reepoo- 
siblUty  for  the  homicide  rests  entirely  upon  circumstantial  evidence.— Id. 

Homicide— Proof  of  Motive. 

14.  Proof  of  motive  is  not  indispensable  to  a  conviction,  if  the  crime  is  otherwise 
clearly  established.— Jd. 

Homicide— Evidence.  * 

16.  Where  deceased,  departing  from  home,  took  with  him  a  satchel,  leaving  behind 
a  packed  trunk,  testimony  as  to  the  similarity  of  the  laundry  marks  on  linen  con- 
tained in  a  satchel  found  after  his  death  and  those  on  linen  contained  in  the  tnmk 
was  admissible  to  identify  the  contents  of  the  satchel  as  deceased's.— Jd. 

Homicide— Evidence— Jtes  Gestae. 

16.  (}onversatlon  had  between  defendant  andrdeceased,  before  starting  out  on  a 
^  Journey  which,  according  to  the  state's  theory,  was  planned  by  defendant  to  entice 

deceased  to  his  death,  was  admissible  as  a  part  of  the  res  gestae,  notwitiutandlng  it 
had  no  apparent  significance.- Jd. 

Homicide— Opinion  Evidence. 

17.  Testimony  of  the  sheriff  that,  when  arrested,  defendant  turned  away,  ''as  though 
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he  WM  about  to  tie  devoured,"  was  admttslble,  In  the  absence  of  a  specific  objectioik 
that  the  expresaion  was  vague.— Id. 

Homicide  -Defendant's  Flight  and  Obncealment. 

18.  Evidence  of  efforts  made  to  apprehend  defendant  after  the  discovery  of  a  crime 
was  admissible  to  show  defendant's  flight  and  concealment,  from  which  guilt  might 
be  inferred.— /d. 

Homicide— Defendant's  False  Statements. 

19.  Evidence  tending  to  show  that  after  the  homicide,  the  defendant  gave  a  false  ae- 
count  of  himself,  is  competent,  as  such  fact  was  a  circumstance  strongly  indicative  of 
hiaguUt.— Id. 

Homicide— Instructions. 

90.  Where  proper  instructions  were  given,  distinguishing  murder  in  the  first  and  se- 
cond degrees,  and  telling  the  Jury  to  find  the  degree,  and  there  was  no  proof  from 
Which  manslaughter  could  be  inferred,  failure  to  instruct  the  Jury  specifically  that 
they  might  find  defendant  guilty  of  either  degree  of  murder  or  manslaughter  was  not 
error.— 'd. 

Erroneous  Instruction— Presumption. 

21,  An  erroneous  instruction  is  presumed  to  be  prejudicial  to  the  defendant.— ;9tate- 
v.ir(uon.S40, 

DEED. 

*  Description— Construction. 

A  deed  of  land  described  the  tract  conveyed  as  a  lot  situated  in  a  certain  town,  coun- 
ty and  state,  "fronting  26  feet  on"  a  certain  road,  "extending  back  east  130  feet,  more 
or  less,  to  the  gulch,  and  lying  about  26  or  so  feet  south  from  the  south  side  line"  of  a 
certain  claim.  Held,  in  a  suit  involving  its  construction,  that  the  description  was  not 
so  ambiguous  as  to  authorize  the  submission  of  the  case  to  the  jutj.—MeOuigan  v. 
Jfenfiessy,  202. 

DISGKBTION  OF  COURT. 

As  to  trial  of  issue  of  Insanity,  see  Gbiminal  Law,  l. 
As  to  an  injunction  pendenU  lite,  see  Injukctiov,  7. 

DITCHES. 
See  Water  Bights. 

EASEMENTS. 
Appurtenant  to  Land. 

1.  Under  the  laws  of  Montana  an  appurtenance  to  land  must  be  an  easement.— 
SmUh  V.  Denniff,  20. 

Water  Bights. 

2.  A  water  right  when  once  appropriated  includes  and  comprehends  an  easement.— 
Id, 

Water  Bight— Appurtenant  to  Land. 

8.  A  water  right,  legally  acquired,  is  in  the  nature  of  an  easement  in  gross,  which 
according  to  circumstances  nuiy  or  may  not  be  an  easement  annexed  or  attached  to 
certain  land  as  an  appurtenapce  thereto.— id. 

Title^Unity  of  Possession. 

4.   Where  one  holds  land  by  defective  or  Inchoate  title,  and  a  servitude  upon  or  an 
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easemeot  in  It  by  a  valid  title,  the  seryitudeor  easement  is  not  extinguished  by  unity 
of  possession.— id, 

A  ppurtenance— Unity  of  Title.  • 

6.  An  easement  can  become  legally  attached  to  a  parcel  of  land  as  appurtenant 
thereto  only  by  unity  of  title  in  the  same  person  to  both  the  dominant  estate  and  the 
easement  claimed.— Id. 

EJECTMENT. 

See  Appeal,  81, 37, 89. 
Plead  I  NO  (Civil.) 

ELECTIONS. 
See  Prohibition,  3. 
Biennial  Begistratlon  of  Voters. 

1.  Pol.  Code,  Sees.  1206, 1210,  requirintr  biennial  registration  of  electors,  as  aoiended 
by  Sess.  Laws  1897,  p.  lis.  provides  "tliat,  except  In  registration  districts  Included  in 
an  incorporated  town  or  city  contalnlDg.  at  tlie  last  preceding  state  election,  over 
one  thousand  registered  voters,  such  geneial  registration  *  *  *  shall  only  be  re- 
quired every  eightli  year,  from  and  after  tlie  year  1898.  and  any  person  who  has  oeen 
registered  in  any  district,  except  as  above  noted,  at  any  time  within  said  eight  year 
period  *  ♦  ♦  shall  be  entitled  to  vote.  If  otherwise  qualified,  without  further  reg- 
istration." Sess.  Laws  1899,  p.  54,  amends  the  act  of  1887.  but  the  proviso  quoted  is* 
substantially  the  same  in  both  acts.  Sec.  1210.  Subd.  5,  which  was  notame'nded  by 
tlie  act  of  1899,  provides  "that,  whenever  a  person  Is  registered  under  the  provisions 
of  this  chapter,  such  registration  is  good  for  eight  years,  except  as  otherwise  pro- 
vided in  Sec.  1206."  Held,  that  the  eight  years  exemption  from  the  necessity  of  reg- 
istering of  the  persons  provided  for  in  the  acts  of  tS87  and  1899  began  with  and  in- 
cluded the  registration  of  1898,  and  hence  an  elector  of  an  election  district  Inchided 
in  an  incorporated  town  of  less  than  I.OOO  registered  voters,  who  was  properly  regis- 
tered in  1898,  was  not  required  to  be  registered  in  1900.  as  a  prerequisite  to  his  right 
to  vote  at  the  general  election  in  November,  1900,  and  he  could  not  compel  the  registry 
clerk  to  register  him.— .Sto/e  ex  rcl.  Oehrett  v.  ITine,  876. 

Constitution— Right  of  Nominating  Candidates. 

2.  Constitution,  Article  III,  Section  1,  provides  that  "All  political  power  is  vested  hi 
and  derived  from  the  people."  This  guaranty  refers  as  well  to  the  right  of  naming 
of  candidates  for  public  otUce  as  it  does  to  the  right  of  the  electors  to  vote  for  the 
candidates  at  the  poWa.— State  ex  ret.  Schamikow  v.  Hogan,  388. 

Nominating  Conventions— Judicial  Nominations. 

s.  A  mass  meeting  in  one  of  two  counties  composing  a  Judicial  district,  called  wltti- 
out  notice,  except  to  those  present  at  the  final  adjournment  of  a  regular  county  con- 
vention, for  the  aonounced  purpose  of  formulatUig  a  protest  to  the  action  of  the  con- 
vention, has  no  authority  to  name  delegates  to  represent  the  county  in  a  state  and 
JudlcUil  convention  in  place  of  those  named  by  the  regular  county  convention;  and 
delegates  named  by  such  meeting,  though  recognized  and  seated  by  the  state  con- 
vention, have  no  authority  to  represent  the  county  in  the  Judicial  convention,  and  a 
nomination  made  by  it  is  invalid,  because  the  electors  of  both  counties  are  not  rep- 
resented.—id. 

Judicial  Nominations— State  Convention. 

4.  Under  Constitution,  Article  YIII,  Section  12,  the  right  to  nominate  and  elect  dis- 
trict Judges  belongs  to  the  electors  of  the  district,  and  no  action  ot  a  state  convention 
can  validate  a  nomination  for  the  office  of  district  Judge,  where  the  convention  mak- 
ing it  does  not  properly  represent  the  electors  of  the  districk^Jd. 
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Judicial  Nominations-  State  Conyentlon— Party  Custom. 

; 5.  In  a  contest  InToiylng  the  Talidity  of  a  nomination  made  by  a  Judicial  convention, 
proof  that  the  delegates  claiming  to  represent  one  of  the  counties  composing  the 
Judicial  district  had  been  recognized  and  seated  by  a  state  couTentlon  of  the  party, 
and  that  It  was  the  custom  for  delegates  to  the  state  conyentlon  from  counties  com- 
posing Judicial  districts  to  form  judicial  conyentions  during  the  sitting  of  the  state 
coDven lion,  and  to  nominate  candidates  for  Judges  in  their  districts,  whether  author- 
ized by  the  electors  of  their  respective  counties  or  not,  was  Immaterial  where  the 
delegates  so  recognized  had  been  chosen  by  a  mass  meeting  which  was  Illegal  because 
called  without  notice. -/d. 

Juilicial  Nominations— State  Convention— Party  Custom. 

6.  In  a  contest  inyolving  tlie  validity  of  a  nomination  made  by  a  Judicial  convention 
it  was  shown  that  it  had  been  a  party  custom  in  the  state  for  delegates  to  a  state 
convention  from  counties  composing  judicial  districts  to  meet  In  separate  Judicial 
c  iventions,  and  there  nominate  candidates  for  district  judges;  but  it  did  not  appear 
thitt  such  nominations  had  ever  been  made  without  express  authority  In  the  dele^ 
gates  to  do  so,  except  In  one  case.  Held  Insufllcient  to  establish  that  it  was  the  cus- 
tom of  such  delegates  to  nominate  candidates  for  Judges,  whether  authorized  by  the 
electors  of  their  respective  counties  or  not.— Jd. 

Nominations— Filling  Vacancies. 

7.  Where  a  convention  of  a  political  party  has  made  a  nomination,  and  authorized 
Us  committee  to  All  vacancies,  and  there  Is  an  error  in  the  certiiicate  of  nomination 
filed,  consisting  of  a  misnomer  of  the  party  which  the  convention  represented,  such 
error  renders  the  ceititicate  void,  thereby  creating  a  vacancy  to  be  filled  by  the  com- 
mittee, as  provided  by  Political  Code.  Section  1320,  which  permits  a  duly  authorized 
committee  to  fill  vacancies  when  caused  by  death  or  declination  of  the  candidate,  or, 
when  "any  certificate  of  nomination  is  or  becomes  Insuincient  or  inoperative  from 
any  cause."— iState  exrel.  Seluimikow  v.  Uogan,  397. 

Nominations— Fihng  Certificate. 

8.  Political  Code,  Section  1316,  requiring  certificates  of  nomination  to  be  filed  not 
less  than  thirty  days  before  the  day  of  election,  refers  only  to  certificates  of  original 
nomination  made  by  couveotions,  primaries,  or  the  requisite  number  of  electors,  and 
not  to  committee  nominations  to  fill  vacancies  permitted  by  Section  1320.  when  the 
vacancy  is  caused  by  death  or  declination  of  the  candidate,  or  by  the  insufficiency  of 
the  original  certificate  of  nomination.- id. 

Party  Ticket-Official  Ballot. 

9.  It  Is  the  policy  of  the  election  law  that  only  one  ticket  shall  appear  upon  the  bal- 
lot under  a  particular  party  designation  —State  ex  rel.  Kennedy  y.  MaHin,  408. 

Political  Conventions— Powers. 

10.  A  political  conyentlon  is  a  law  unto  Itself  and  must  be  allowed  to  Judge  of  the 
qiu&Uficatlons  of  Its  own  members;  but  this  authority,  settled  by  rule  or  usage  within 
tiie  party,  may  not  presume  to  disregard  legislative  enactments  and  take  away  rights 
which  have  already  become  fixed.— Id. 

Bight  of  Candidates— Official  Ballot. 

11.  Where  candidates  for  county  offices  have  been  duly  nominated  by  a  regularly 
called  and  organized  county  convention  of  a  political  party,  and  the  proper  certificate 
of  nomination  filed,  the  right  to  have  their  names  printed  on  the  official  ballot.  In  the 
proper  column,  under  the  appropriate  party  designation,  to  the  exclusion  9f  any 
others  imder  that  designation,  becomes  fixed,  and  is  not  affected  by  the  subsequent 
misconduct  of  the  properly  authorized  delegates  constituting  such  conyentlon,  in 
betraying  their  party  and  departing  from  its  principles,  nor  by  a  resolution  adopted 
by  a  state  convention  authorizing  loyal  members  of  the  party  to  take  charge  of  its  af- 
fairs la  the  county  and  to  nominate  another  county  ticket;  such  resolution  behig  in- 
effectual,  except  to  change  the  administrative  agencies  of  the  party.— id. 
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Biennial  Registration  of  Voters. 

12.  Under  Laws  of  18W,  page  M^  biennial  registration  of  voters  Is  neoessary  only  in 
registration  districts  Included  wholly  within  an  Incorporated  town  or  city  containing 
at  the  last  preceding  state  election  more  than  i.ooo  registered  Toters;  and  It  Is  imma- 
terial whether  or  not  any  such  registration  district  Itself  contained  at  the  preceding 
state  election  oyer  I.OOO  registered  Yoten.SUUeexrd.  Ho f  man  ▼.  Davtdaon,  411. 

Official  Ballot. 

18.  Under  the  Statutes  of  Montana  there  can  be  upon  the  official  ballot  bnt  one 
nominee  of  a  party  for  each  office  to  be  tLl\ed.^8taU  ex  rtl.  Hatch  ▼.  Smarts  41S. 

County  ConTentions— Powers. 

14.  Duly  elected  delegates  to  a  party  county  oouTentlon  haye  no  greater  authority 
than  has  been  conferred  upon  them  by  the  electors  at  the  primaries  where  they  were 
elected.— id. 

County  ConTentions— Regularity. 

15.  A  county  convention  of  a  political  party,  called  by  the  eoimty  central  committee 
to  select  delegates  to  a  state  conTention,  and  for  no  other  purpose,  cannot  depose 
the  chairman  of  such  committee,  and  supersede  him  by  a  chairman  of  its  own  selee- 
tioD,  where  the  custom  of  such  party  was  to  select  such  chairman  at  a  conTentloo 
called  to  nominate  county  officers.  Hence  a  convention  for  nominating  candidates 
for  office,  called  by  such  central  committee  through  Its  duly  elected  chairman,  though 
he  had  been  deposed  at  such  convention,  was  the  authorized  convention  of  such 
party.— id. 

Political  Conventions— Will  of  the  Majority  Controls. 

16.  In  a  political  party  convention,  the  will  of  the  majority  of  the  del^ates  duly 
elected  and  entitled  to  seats  is  the  will  of  such  convention,  irrespective  of  the  mere 
manner  In  which  the  will  of  the  majority  may  have  been  expressed.— id. 

Political  Conventions— Will  of  the  Majority  Controls. 

17.  Where,  in  a  political  convention,  the  presiding  officer  directs  that  the  temporary- 
chairman  be  selected  by  ballot,  and  In  his  temporary  absence  from  the  platform  a 
delegate  addresses  the  convention,  and  requests  all  in  favor  of  a  certain  candidate 
for  the  temporary  chairmanship  to  rise,  and  a  majority  of  the  convention  does  ko» 
such  candidate  is  the  duly  elected  clialrman  of  the  convention;  and  its  proceedings 
will  be  the  acts  of  the  convention,  though  the  minority  in  the  same  halt  proceed  with 
the  election  by  ballot,  select  a  temporary  chairman,  and  proceed  Independently  of 
the  majority.— id. 

Official  Ballot— Rights  of  Candidates. 

18.  A  legally  eligible  candidate  Is  entitled  to  have  his  name  appear  on  the  official 
ballot  in  the  column  of  every  political  party  which  has  regularly  nominated  him.— id. 

State  Conventions— Powers. 

19.  The  state  convention  of  a  political  party,  within  the  scope  of  its  powers,  is  the 
paramount  and  final  Judicatory  of  such  party:  yet  its  powers  are  limited;  it  cannot 
set  aside  nominations  of  a  county  convention  which  was  held  under  a  call  by  the  ref;- 
ularly  constituted  authority  of  a  party.— id. 

Regular  Party  Organization. 

20.  Under  the  election  laws  there  can  be  only  one  regular  organization  of  a  party 
under  a  particular  designation  representing  a  party  prmclple.—  State  ex  reU  i  larke 
V.  If oran,  483. 

Political  Party  Convention— Regularity. 

21.  A  political  convention  not  being  composed  of  delegates  selected  under  the  regu- 
lar party  call  has  no  authority  to  act  In  any  capacity  for  that  party.— id. 
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Official  Ballot— Suiveme  Court— Injimeaon. 

22.  Application  to  the  Supreme  Court  for  Injunction  to  restrain  a  county  clerk  from 
printing  upon  the  official  ballot  a  ticket  designated  as  the  *'Bryan  Democratic"  ticket* 
Facts  rcTlewed,  and  held,  that  under  the  facts  the  relators  were  not  entitled  to  the 
relief  sought.'— State  ex  rel.  Lannen  y.  Arms,  447. 

EQUITY. 
As  to  right  of  trial  by  jury,  see  GoNSTiTUTioir,  7. 

ESTOPPEL. 

Grantor  and  Grantee. 

Semble:  In  the  absence  of  fraud,  accident  and  mistake,  a  grantor,  haTlng  described 
his  grantee  as  a  corporation  in  a  deed  of  conveyance.  Is  estopped  from  denying  that 
It  was  a  corooration  at  that  time.— 3forrteon  y.  Clark  et  at.,  615. 

EVIDENCE. 
Agent— Implied  Authority. 

1.  Proof  of  prcTlous  acts  of  the  same  kind  on  the  part  of  the  agent  Is  not  sufficient 
to  show  an  Implied  authority  from  the  prlDcipal,  unless  It  be  also  shown  that  they 
were  done  so  frequently,  and  under  such  circumstances,  as  to  warrant  the  Inference 
that  It  was  the  custom  or  usual  course  of  business.— Trent  ct  aU  y.  Sherloch,  256. 

Creditors'  Bult-^udgment  Boll  In  Another  Suit. 

2.  In  a  creditors'  suit  to  set  aside  a  sale  as  fraudulent,  the  judgment  roll  in  another 
suit  Is  not  admissible  to  show  that  the  title  to  tlie  property  was  undetermined,  where 
such  record  does  not  disclose  that  it  concerns  any  party  to  the  present  action.— FincTi 
et  tU.  y.  Kent  et  al.^  268. 

Creditors'  Suit— Change  of  Possession. 

8.  On  the  issue  whether  a  sale  of  property  was  fraudulent  as  to  creditors  of  the  ven- 
dor, the  plaintiff  having  Introduced  evidence  that  there  was  no  continued  change  of 
possession  after  the  sale,  for  the  purpose  of  showing  constructive  fraud,  it  was  com- 
petent for  the  defendant  to  show  in  rebuttal  that  a  third  person  had  possession  of  the 
property  after  the  sale.— id. 

Creditors'  Suit— Testimony  Given  in  Supplementary  Proceedings. 

4.  Where  an  execution  was  returned  nulla  bona,  and  in  proceedings  supplemental 
to  execution  the  defendant  was  examined  as  to  his  property,  his  testimony  so  given 
was  competent  against  him  In  a  subsequent  creditor's  suit  to  set  aside  a  sale  of  his 
property  as  fraudulent.— Jd. 

Creditors'  Suit— Transcript  of  Lost  Original. 

6.  In  a  creditors'  suit  to  set  aside  a  sale  by  the  husband  to  his  wife  as  fraudulent,  a 
transcript  of  a  bill  of  sale  of  the  property  from  the  husband  to  the  wife,  tiled  In  the 
county  recorder's  office,  is  admissible  In  evidence  for  the  purpose  of  showing  the 
nature  of  the  transfer,  where  the  original  was  shown  to  have  been  lost— Id. 

Creditors'  Suit-Fraudulent  Intent. 

6.  In  a  creditors'  suit  to  set  aside  a  sale  of  sheep  by  a  husband  to  his  wife  as  fraud- 
ulent, both  the  husband  and  wife  may  testify  that  the  transfer  was  not  made  with 
the  intention  of  defrauding  any  creditors,  since  their  intention  was  material  to  the 
issue.- Id. 

Creditors'  Suit— Belevant  Evidence- Debt. 

7.  In  a  creditors'  suit  to  set  aside  a  sale  of  property  made  on  January  8, 1898,  as  In 
fraud  of  a  judgment  obtained  by  the  vendor's  creditors  against  him  on  February  17, 
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1894,  evidence  that  defendant  did  not  owe  plaintiff  anything  at  the  time  of  the  sale 
was  reieyant.— /d. 

Creditors'  Suit— Debt— Judgment. 

8.  In  a  creditors'  suit  to  set  aside  a  sale  of  property  made  on  January  3,  1898.  as  in 
fraud  of  a  Judgment  obtained  by  the  creditors  against  the  defendant  on  February  17, 
1894,  evidence  of  the  defendant  that  he  did  not  owe  the  amount  of  the  Judgment  is 
properly  excluded,  since  the  Judgment  was  concluslye  evidence  of  his  liability,  in  the 
absence  of  evidence  on  his  behalf  tending  to  show  fraud,  accident,  mistake  or  satis- 
faction.—/d. 

Creditors'  Suit— General  Reputation  of  Ownership. 

9.  In  a  creditors'  suit  to  set  aside  a  sale  of  8,400  sheep  by  a  husband  to  his  wife  as 
rrauduient,  evidence  that  the  wife  was  generally  reputed  in  the  neighborhood  where 
tiiey  resided  to  be  the  owner  of  the  sheep  was  Incompetent  as  hearsay.  (The  rule  of 
evidence  laid  down  in  Oristvold  v.  Boley,  1  Mont.,  646  disapproved.)— Id. 

Raite— letter  of  Defendant. 

10.  Where  defendant  in  Jail  on  a  charge  of  rape,  sends  a  note  to  the  prosecutrix, 
aiso  detained  as  a  witness,  in  which  he  urges  her  to  deny  everything,  not  to  sign  or 
say  anything,  and  remember  her  promise,  and  she  testifies  on  the  trial  that  the  prom- 
ise referred  to  was  that  she  would  tell  nothing  concerning  the  sexual  Intercourse 
between  them,  the  note  is  relevant,  and  properly  admitted  in  evidence  against 
defendant.— ;S'£ate  v.  Mahoneyt  281. 

Rape— Proof  of  Defendant's  Handwriting. 

11.  Where  a  prosecutrix  In  a  rape  case  receives  a  note  urging  her  to  deny  every- 
tlitng,  not  to  sign  sr  say  anything,  and  to  remember  her  promise,  and  promising 
that  '*we"  will  be  happy  yet,  and  she  testifies  that  she  has  seen  the  defendant's 
handwriting,  and  thinlcs  the  note  is  In  his  handwriting,  though  unable  to  swear 
positively  that  it  is  so.  such  testimony  Is  a  suQlclent  foundation  for  the  reception  of 
the  note  In  evidence  against  the  defendant.— id. 

Homicide— Evidence  of  Motive. 

12.  Where  the  state's  theory  was  that  a  homicide  was  committed  for  the  purpose  of 
robbing  deceased  of  money  which  defendant  knew  he  intended  to  draw  from  the 
bank,  evidence  as  to  the  amoimt  of  deceased's  deposit  was  admissible,  as  tending  to 
prove  the  motive.— <Stote  v.  Lucey,  295. 

Homicide— Evidence  of  Motive. 

13.  Any  evidence  that  tends  to  show  that  the  defendant  had  a  motive  for  killing  the 
deceased  is  always  relevant,  this  rule  is  especially  applicable  to  cases  where  respons- 
ibility for  the  homicide  rests  entirely  upon  circumstantial  evidence.— JcE. 

Homicide— Identification  of  Property  of  Deceased. 

14.  Where  deceased,  departing  from  home,  took  with  him  a  satchel,  leaving  behind 
H  packed  trunk,  testimony  as  to  the  similarity  of  the  laundry  marks  on  linen  con- 
tained in  a  satchel  found  after  his  death  and  those  on  linen  contained  In  the  trunk 
was  admissible  to  Identify  the  contents  of  the  satchel  as  deceased's.— Id. 

Homicide— Aes  Oestae. 

15.  Conversation  had  between  defendant  and  deceased,  before  starting  out  on  a 
Journey  which,  according  to  the  state's  theory,  was  planned  by  defendant  to  entice 
deceased  to  his  death,  was  admissible  as  a  part  of  the  res  gettae  notwithstanding  It 
had  no  apparent  significance.— id. 

Homicide— Opinion  Evidence. 

16.  Testimony  of  the  sheriff  tliat,  when  arrested,  defendant  turned  away,  "as  though 
he  was  about  to  be  devoured,"  was  admissible.  In  the  absence  of  a  speelflc  objection 
that  the  expression  was  vague.    As  an  exception  to  the  general  rule  exclodlng  opln- 
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ion  etldence,  a  witness  may  be  permitted  to  state  bis  conclusion  upon  matters  with 
which  he  is  especially  acquainted,  but  which  cannot  be  specifically  described.— Id. 

Homicide— Defendant's  Flight  and  Concealment. 

17.  Eyldence  of  efforts  made  to  apprehend  defendant  after  the  dlscoTery  of  a  crime 
was  admissible  to  show  defendant's  flight  and  concealment,  from  which  guilt  might 
be  inferred.  Proof  tending  to  establish  flight  or  concealment  is  always  competent. 
-Id. 

flomioide— Defendant's  False  Statements. 

18.  Erldence  tending  to  show  that  after  the  homicide,  defendant  gaye  a  false  account 
of  himself,  is  competent,  as  such  fact  was  a  circumstance  strongly  iudlcatlTe  of  his 
guilt,  hence,  where  defendant  accounted  for  his  scratched  appearance  shortly  after 
deceased's  death  by  saying  he  had  been  ejected  from  a  certain  train,  testimony  of 
the  train's  crew  that  they  were  the  only  persons  on  the  train,  and  that  no  one  had 
been  put  off  on  the  day  in  question,  was  admissible.— Id. 

Silence  or  Non-action  as  Erldence  of  Assent. 

19.  Silence  or  non-action  is  not  of  itself,  alone  evidence  of  assent  unless  duty 
demands  speech  or  action  as  the  expression  of  disseni.—EQan  v.  Montana  Central 
By,  Co.,  et  aL,  569. 

EXE'CUTORS  AND  ADMINISTRATORS. 
Lease  of  Decedent's  Estate— Authority  of  Court  to  Order. 

1.  Under  Code  of  Civil  Procedure,  Sections  2720.  2722,  the  district  court  has  author- 
ity to  enter  an  order  directing  an  executor  to  make  a  lease  of  his  decedent's  lands 
for  the  term  and  the  rental  and  to  the  parties  specified  in  the  order.- ^tote  ex  rel. 
Shields  V.  Second  Judicial  District  Court,  1. 

I^ease  of  Decedent's  Estate— Order  of  Court— Duty  of  Executor. 

2.  Under  Code  of  Civil  Procedure.  Sections  2720,  2722.  after  tlie  district  court  has 
made  an  order  directing  an  executor  to  make  a  particular  lease  specified  in  the  order, 
no  discretion  Is  left  to  the  executor;  the  duty  Is  obligatory  upon  him  to  carry  out  the 
order  of  the  court  according  to  its  terms.— Id. 

Lease  of  Decedent's  Estate— Modification  of  Order. 

a.  Under  Code  of  Civil  Procedure,  Sections  2720, 2722,  the  district  court  has  power  to 
modify  an  order,  previously  made,  as  to  amount  of  rental,  where  the  executor  and 
the  lessees  have  agreed  to  the  modification.— id. 

I..ease  of  Decedent's  Estate— Power  of  Court  to  Revoke  Order. 

4.  Under  Code  of  Civil  Procedure,  Sections  2720. 2722,  the  court  has  no  power,  against 
the  objection  of  the  person  designated  in  an  order  as  the  lessee,  to  revoke  an  order 
directing  the  executor  to  lease  land  to  such  person  at  a  fixed  rental,  where  he  has 
accepted  and  complied  with  the  conditions  of  the  order,  though  the  executor  has 
subsequently  had  a  more  favorable  offer.— Id. 

Lease  of  Decedent's  Estate— Void  Order  of  Court. 

5.  Code  of  Civil  Procedure,  Sections  2720,  2722,  provides  that  when  It  appears  to  the 
court  by  a  verified  petition  that  it  is  for  the  best  interests  of  the  decedent's  estate  to 
lease  its  lands,  the  court  may  authorize  the  executor  to  lease  the  same.  One  R.,  who 
has  acted  as  spokesman  for  himself  and  others  in  negotiating  wltk  the  executor  for 
the  lease  of  decedent's  lands,  after  the  court  had  made  an  order  authorizing  the 
executor  to  execute  the  lease  to  him  and  his  associates,  withdrew  his  application 
without  the  knowledge  of  his  associates,  and  the  court,  on  a  stipulation  entered  into 
between  E.  and  the  executor,  made  an  order  permitting  the  withdrawal  of  the  offer 
to  lease  and  the  security  filed  for  the  performance  of  the  terms  thereof.  HeZd.  that 
a  subsequent  order,  directing  the  executor  to  execute  a  lease  to  R's.  associates,  while 
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the  order  withdrawing  the  proposal  was  uoreToked,  and  no  new  petition  was  filed, 
was  unanthorlzed  and  yold.— Id. 

Lease  of  Decedent's  Estate— Void  Order  of  Court. 

6.  Under  Code  of  CiTil  Procedure,  Sections  2720«  2722,  upon  an  application  for  leave 
to  execute  a  lease  to  K.,  the  district  court  cannot  grant  a  lease  to  other  parties  who 
are  not  before  It.— Id. 

liCase  of  Decedent's  Estate— Power  of  Court  to  Order. 

7.  Under  Code  of  ClTil  Procedude.  Sections  2720, 2722,  the  district  court  cannot,  of  lU 
own  motion,  without  any  application,  or  notice,  or  hearing,  grant  a  lease  to  any  per- 
son making  it  known  that  a  lease  Is  desired.  The  power  of  the  district  court,  when 
sitting  In  probate  matters,  Is  limited  by  the  proyislons  of  the  statute  from  whence 
such  power  is  deriyed.— id. 

Lease  of  Decedent's  Estate— Void  Order  of  Court. 

8.  Code  of  Civil  Procedure,  Section  2720,  provides  that  the  court  or  judge  may  auth- 
orize an  executor  to  lease  his  decedent's  lands  on  it  being  made  to  appear  by  a  veri- 
fied petition  filed  that  It  is  for  the  best  interests  of  the  estate  so  to  do;  and  Section 
2722,  Subdivision  6,  provides  that  no  omission,  error,  or  irregularity  In  the  proceed- 
ings to  secure  an  order,  authorizing  an  executor  to  lease  his  decedent's  lands  shall 
Invalidate  the  same,  or  the  lease  made  in  pursuance  thereof.  Held^  that  the  latier 
provision  does  not  dispense  with  the  necessity  of  a  verified  petition  by  some  author- 
ized person,  and  notice  to  all  parties  interested,  and  an  order  made  without  such  for- 
malities is  void.— Id. 

Public  Administrator. 

9.  The  fact  that  a  public  administrator— who  was  under  an  official  bond  of  $10,000. 
and  otherwise  qualified— failed  to  file  an  additional  bond  required  by  the  district 
judge  as  further  security  for  the  interest  of  an  estate  in  his  hands,  did  not.  ipso  facto, 
create  a  vacancy  in  the  office  of  public  administrator,  but  was  a  ground  for  declaring 
a  vacancy  therein  on  judicial  ascertainment  only,  and  hence  the  refusal  of  a  petition 
for  the  revocation  of  such  letters  and  the  appointment  of  another  administrator, 
failing  to  specify  the  public  administrator's  neglect  to  file  the  bond,  was  proper, 
though  such  failure  appeared  of  record.— in  re  Craigie*8  Estate,  S7. 

Administrator— Failure  to  Give  Bond. 

10.  The  failure  of  a  person  appointed  administrator  to  give  a4)ond  does  not  ordinar- 
ily or  usually  make  letters  of  administration  void;  they  are,  for  such  reason,  only 
irregular  and  voidable.— id. 

Public  Administrator. 

11.  The  fact  that  a  public  administrator  has  not  completed  the  administration  of  an 
estate  on  his  retirement  from  office,  did  not  prevent  him  from  thereafter  completing 
the  same,  since  such  administration  did  not  devolve  on  his  successor.— id. 

Petition  for  Appointment  as  Administrator. 

12.  Where  the  petition  of  a  resident  of  the  state,— after  the  repeal  of  the  Compiled 
{Statutes  of  1887,— for  the  revocation  of  letters  granted  to  an  administrator  appointed 
thereunder,  and  for  petitioner's  appointment,  on  request  of  non-resident  heirs  and 
next  of  kin,  failed  to  show  that  any  of  such  heirs  or  next  of  kin  was  the  widow,  child, 
father,  mother,  brother,  or  sister  of  the  intestate,  he  was  not  entitled  to  such  letters. 
—Id, 

Revocation  of  Letters. 

13.  Under  the  Codes  of  1896,  unless  a  person  is  a  hona  fide  resident  of  the  state,  he 
is  not  competent  to  serve  as  administrator;  and.  after  letters  have  been  granted  to  a 
competent  applicant,  no  person  other  than  the  surviving  husband  or  wife,  child, 
father,  mother,  brother  or  sister  of  the  intestate  may  obtain  the  revocation  of  such  let- 
ters for  the  reason  that  he  or  she  Is  better  entitled  to  them;  nor  may  any  competent 
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person,  at  the  request  of  any  person  not  embraced  in  the  above  class,  obtain  the 
rcTocation  of  the  letters,  and  the  appointment  of  himself  .—Id. 

FEES  AND  COSTS. 
See  Costs. 

FINDINGS. 
Verdict— Special  Findings. 

1.  Where  special  flndings  are  inconsistent  with  the  general  verdict,  the  former  con- 
trol.— We»theimer  el  al.  v.  OoodHind^  90. 

Implied  Findings. 

2.  Cnder  the  doctrine  of  Implied  findings  prevalent  in  Montana,  a  Judgment  appealed 
from  will  not  be  reversed  unless  requests  and  exceptions  were  made  and  saved  in 
accordance  with  the  requirements  of  the  Code  of  CivU  Procedure.-  Currit  y,  Mont- 
ana Central  Ry.  Co.,  123. 

Referee— When  Findings  have  the  Effect  of  a  Special  Verdict. 

8.  Code  of  Civil  Procedure,  Section  1141,  provides  that,  when  a  reference  is  to  report 
the  facts,  the  findings  reported  shall  have  the  effect  of  a  special  verdict.  Held,  that 
where  the  reference  proTlded  that  a  referee  should  take  testimony,  and  state  a  com- 
plete account  between  the  parties,  but  did  not  authorize  him  to  hear  and  to  determ- 
ine the  issues,  his  findings  cannot  be  given  the  effect  of  a  special  verdict,  since  the 
force  to  be  given  to  the  report  of  a  referee  depends  not  only  upon  the  nature  of  the 
action,  but  upon  the  terms  of  the  order  of  reference.— Jkfurp/iy  et  al.  v. Patterso/', 676. 

Referee-njudgment  KoU. 

4.  The  "finding"  of  a  referee,  which  Section  1196  of  the  Code  of  Civil  Procedure  pro- 
vides shall  be  part  of  the  Judgment  roll,  is  the  "finding"  designated  in  Section  1140 
of  the  same  Code,— that  is  one  upon  the  whole  issue.— id. 

FRAUDULENT  SALES. 
Burden  of  Proof. 

1.  Where  a  creditor's  bill  to  set  aside  a  sale  as  fraudulent  averred  that  the  sale  was 
made  with  the  actual  intent  to  defraud  the  creditors  of  the  vendor,  the  burden  of 
proof  Is  on  the  plaintiff  to  show  facts  which  will  invalidate  the  sale,— Finch  et  al.  v. 
Kent  et  al.,  268. 

Actual  Fraud— Constructive  Fraud— Issues  and  Proof. 

2.  Where  a  creditor's  bill  to  set  aside  a  sale  as  fraudulent  averred  that  the  sale  was 
made  with  the  actual  intent  to  defraud  the  creditors  of  the  vendor,  a  finding  of  <  on- 
structive  fraud,  based  on  the  fact  tliat  there  was  no  continued  change  of  possession 
after  the  sale,  is  not  sufficient  to  support  a  Judgment  for  the  plaintiff,  since  he  can- 
not plead  actual  fraud  and  recover  on  proof  of  constructive  fraud.— id. 

Issues  and  Proof— Variance— Waiver. 

8.  Where  plaintiff  in  a  creditor's  suit  pleaded  actual  fraud  in  a  sale  by  a  busbar d  ta 
his  wife,  and  introduced  evidence  of  constructive  fraud,  in  that  there  w^s  no  change 
of  possession  of  the  property,  the  fact  that  defendants  did  not  object  to  the  intro- 
duction of  such  evidence  did  not  constitute  a  waiver  of  their  right  to  raise  the  ques- 
tion that  the  proof  was  not  responsive  to  the  pleadings.— id. 

Change  of  Possession— Liability  of  Purchaser. 

4.  Compiled  Statutes,  1887,  Division  6,  Section  226.  provides  that  every  sale  of  chat- 
tels by  a  vendor  in  his  possession  or  under  his  control,  not  accomi  anled  by  immed- 
iate delivery  and  followed  by  an  actual  and  continued  change  of  possession  of  t lie 
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thing  sold,  shall  be  conclusiTe  eTidence  of  fraud,  as  against  the  creditor!  of  the  yen- 
dor.  Held,  in  a  creditor's  suit  to  set  aside  a  sale  of  sheep  as  fraudulent  because 
there  was  no  continued  change  of  possession,  where  only  a  part  cif  them  remained  in 
the  possession  of  the  purchaser  at  the  time  the  creditors  secured  their  liens,  a  Judg- 
ment that  the  purchaser  should  deliver  to  the  sheriff,  for  the  benefit  of  the  creditors, 
all  the  sheep  purcliased,  or  account  for  their  proceeds,  was  erroneous,  since  the 
purchaser  was  liable,  under  the  statute,  only  for  the  identical  chattels,  remaining  in 
his  possession  at  the  time  the  creditor's  lien  attached.— Id. 

ETldence^Judgment  Roll  in  Another  Suit. 

6.  In  a  creditor's  suit  to  set  aside  a  sale  as  fraudulent,  the  Judgment  roll  in  another 
suit  is  not  admissible  to  show  that  the  title  to  the  property  was  undetermined,  where 
such  record  does  not  disclose  that  it  concerns  any  party  to  the  present  action.— /d. 

Evidence— Change  of  Possession— Possession  of  Third  Party. 

6.  On  the  issue  whether  a  sale  of  property  was  fraudulent  as  to  creditors  of  the  ven- 
dor, the  plaintiff  having  Introduced  evldende  that  there  was  no  continued  change  of 
possession  after  the  sale,  for  the  purpose  of  showing  constructive  fraud.  It  was  com- 
petent for  the  defendant  to  show  In  rebuttal  that  a  third  person  had  possession  of  the 
property  after  the  sale.— id. 

Evidence— Testimony  Given  In  Supplementary  Proceedings. 

7.  Where  an  execution  was  returned  nulla  bona,  and  in  proceedings  supplemental 
to  execution  the  defendant  was  examined  as  to  his  property,  his  teitimony  so  given 
was  competent  against  him  In  a  subsequent  creditor's  suit  to  set  aside  a  sale  of  his 
property  as  fraudulent.— 7d. 

Evidence-Transcript  of  Lost  Original. 

8.  In  a  creditor's  suit  to  set  aside  a  sale  by  the  husband  to  his  wife  as  fraadalent,  a 
transcript  of  a  bill  of  sale  of  the  property  from  the  husband  to  the  wife,  filed  in  the 
county  recorder's  office,  is  admissible  In  evidence  for  the  purpose  of  showing  the  nat- 
ure of  the  transfer,  where  the  original  was  shown  to  have  been  lost.- Jd. 

Evidence -Fraudulent  Intent— Husband  and  Wife. 

9.  In  a  creditor's  suit  to  set  aside  a  sale  of  sheep  by  a  husband  to  hts  wife  as  fraudu- 
lent, both  the  husband  and  wife  may  testify  that  the  transfer  was  not  made  with  the 
intention  of  defrauding  any  creditors,  since  their  intention  was  material  to  the  is- 
sue.—id. 

Evidence— Debt. 

10.  In  a  creditor's  suit  to  set  aside  a  sale  of  property  made  on  January  3. 1893,  as  In 
fraud  of  a  Judgment  obtained  by  the  vendor's  creditors  against  him  on  February  17, 
1894,  evidence  that  defendant  did  not  owe  plaintiff  anything  at  the  time  ot  the  sale 
was  relevant.— id. 

Evidence— Debt. 

11.  In  a  creditors'  suit  to  set  aside  a  sale  of  property  made  on  January  3, 1893,  as  in 
fraud  of  a  Judgment  obtained  by  the  creditors  against  the  defendant  on  February  17. 
1894,  evidence  of  the  defendant  that  he  did  not  owe  the  amount  of  the  Judgment  is 
properly  excluded,  since  the  Judgment  was  conclusive  evidence  of  his  liability.  In  the 
absence  of  evidence  on  his  behalf  tending  to  show  fraud,  accident,  mistake  or  satis- 
faction.—id. 

Evidence— General  Reputation  of  Ownership. 

12.  In  a  creditors'  suit  to  set  aside  a  sale  of  3.400  sheep  by  a  husband  to  hli  wife  as 
fraudulent,  evidencB  that  the  wife  was  generally  reputed  In  the  neighborhood  where 
they  resided  to  be  the  owner  of  the  sheep  was  Incompetent  as  hearsay.  (The  rule 
of  evidence  laid  down  In  GrUtioold  v.  Boley  i  Mont.  646,  disapproved.)— id. 
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Right  of  Trial  by  Jury. 

13.  UDder  Ck)iistitiitioD,  Article  III ,  Sec.  28.  providing  that  the  right  of  trial  by  Jury 
shall  be  secured  to  all,  and  shall  remain  inviolate,  the  direction  of  a  verdict  In  a 
creditors'  suit  to  set  aside  a  sale  as  fraudulent  was  not  an  infringement  on  the  de- 
fendant's right  to  a  trial  by  jury,  though  the  testimony  in  the  case  was  conflicting, 
since  such  cases  were  within  the  exclusive  jurisdiction  of  chancery  at  the  time  the 
Constitution  was  adopted,  aud  the  Constitution  did  not  enlarge  the  right  of  trial  by 
Jury.— Id. 

Statute  of  Limitations. 

14.  Under  Compiled  Statutes  1887,  Div.  1,  Sec.  42,  Subd.  4,  providing  that  an  action 
for  relief  on  the  ground  of  fraud  shall  be  commenced  within  two  years,  where  an  ac- 
tion to  set  aside  a  sale  of  property  as  in  fraud  of  a  Judgment  against  the  seller  was 
commenced  in  the  year  after  the  rendition  of  the  Judgment.  It  was  not  barred  by 
limitations,  since  the  right  of  action  did  not  accrue  until  plaintiff's  Judgment  was 
obtained.— id. 

HABEAS  CORPUS. 
Order  Denying  Writ— Be«  Adjudieata. 

1.  An  order  denying  a  writ  of  habecw  corpus  Is  not  such  a  Judgment  as  to  render  the 
rights  of  the  petitioner  res  cuJjudieata,  and  finally  to  conclude  him.— iStoto  ex  rel. 
Jackson  v.  Kinnie  et  oZ.,  45. 

No  Appeal  from  Order  Denying  Writ. 

2.  Penal  Code,  Section  2270,  giving  the  defendant  an  appeal  to  the  Supreme  Court 
from  any  Judgment  agaiust  him;  and  Section  2*272,  allowing  an  appeal  to  the  defend- 
ant from  a  final  Judgment  of  conviction,  or  from  an  order  after  Judgment  affecting 
his  substantial  rights.— do  not  give  the  right  of  appeal  from  an  order  denying  a  writ 
of  habeas  corpus,  since  the  complainant  in  such  a  proceeding  is  not  a  defendant, 
and  tlie  determination  of  the  court  is  not  a  **JudgmeDt,"  within  such  provisions;  and 
as  the  Code  of  Civil  Procedure  authorizes  an  appeal  in  civil  cases  only,  and 
there  is  no  provision  for  an  appeal  in  the  habeas  corpus  act,  there  can  be  no  appeal 
from  an  order  denying  such  a  writ.- Id. 

CertUyrari, 

8.  Where  the  relator  applied  to  the  district  court  for  a  writ  of  habeas  corpus,  and 
for  certiorari  to  review  un  order  of  a  Justice  of  the  peace  in  committing  him  to  Jail, 
at  the  same  time,  and  in  his  application  for  the  writ  of  habeas  curpus  attacked  the 
validity  of  the  commitment  only,  and  no  other  prooeedlug  of  the  Justice,  the  applica- 
tion for  certiftrari  was  not  ancillary  to  the  application  for  the  writ  of  habeas  corpm, 
but  an  independent  proceeding,  from  which  an  appeal  might  be  taken.— Id. 

Certiorari. 

4.  Where  a  witness,  who  was  committed  by  a  notary  public,  was  discharged  under 
a  writ  of  TiabecM  corpus  issued  by  the  district  court  of  the  district  wherein  the  commit- 
ment was  made,  the  Supreme  Court  has  no  power  under  a  writ  of  certiorari  to  review 
the  action  of  the  district  court,  ^Ince  the  district  court  had  authority  to  make  the  dis- 
charge, and  was  acting  within  the  bounds  of  its  appropriate  Jurisdiction,  under  Con- 
stitution. Article  YIII,  Section  11,  and  Penal  Code,  Sections  2740,  2742.— ^^tate  ex  rel, 
Whiteside  v.  District  Court,  589. 

HOMESTEAD. 
Declaration— Excess  of  Value. 

1.  Civil  Code  1896,  Sec.  1670,  provides  that  the  homestead  consists  of  the  dwelliog 
house  In  which  the  claimant  resides  and  the  land  on  which  such  house  is  situated. 
Section  1888  declares  that  a  homestead  shall  not  exceed  $2,000  in  value.    Section  1701 
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requires  a  declaration  of  homestead  to  contain  a  statement  that  the  person  makhig 
it  resides  on  the  premises,  with  a  description,  and  an  estimate  of  the  actual  cash 
Talue.  Section  1708  provides  that,  where  such  declaration  Is  filed  for  record,  the 
premises  described  constitute  a  homestead.  Held  that,  where  a  declaration  of  home- 
stead was  filed,  the  homestead  attribute  was  impressed  on  all  the  property  described 
in  the  declaration,  although  Its  value  exceeded  $2J^.— Vincent  y.  Vineyard  eial,^ 
207. 

Mortgage— uudgment  Lien— Precedence. 

2.  Code  of  Civil  Procedure  I8d5,  Sec.  1197,  provides  that  a  judgment  shall  be  a  lien  on 
all  realty  of  the  Judgment  debtor  not  exempt  from  the  time  that  it  is  docketed.  CItII 
Code  1895,  Sec.  1674,  declares  that  a  homestead  Is  subject  to  execution  in  satisfaction 
of  judgments  obtained  before  the  declaration  of  the  homestead  is  filed  which  consti- 
tute liens  on  the  property,  but  that  no  judgment  obtained  prior  to  July  1, 1896,  shall 
constitute  a  lien  on  such  property.  Held,  that  a  judgment  doclceted  in  1892  was  not 
a  lien  on  the  homestead  subject  to  execution  under  Section  1674,  whatever  its  value, 
hence  a  mortgage  of  tlie  homestead  given  in  1896  took  precedence  to  the  1S92  Judg- 
ment.—id. 

Judgments  Not  Liens  -  Enforcement. 

8.  Civil  Code  1896,  Sec.  1698,  declares  that  a  homestead  shall  not  exceed  $2,600  lo 
value.  Section  1674  provides  that  a  homestead  shall  be  subject  to  execution  In  satis- 
faction of  judgment  obtained  before  the  declaration  of  homestead  was  filed,  which 
constitutes  a  lien  on  the  property,  but  that  judgments  obtained  prior  to  July  i.  igss. 
shall  not  constitute  such  liens.  Section  1678  authorizes  judgment  creditors  who  have 
not  Hens  under  Section  1674,  to  apply  to  the  district  court  or  a  judge  thereof  for  the 
appointment  of  appraisers.  Held,  that  Judgments  not  constituting  liens  could  be  en- 
forded  under  Section  1678,  and  that,  after  notice  to  the  claimant,  and  a  report  of  tbe 
appraisers  tliat  the  value  of  the  homestead  exceeds  $2,600,  and  that  the  property  can 
be  divided  without  material  injury,  the  execution  can  be  enforced  against  such  ex- 
cess, but  that.  If  the  property  cannot  be  divided,  a  sale  will  be  ordered,  and  the  exe- 
cution paid  from  the  excess  over  $2,500.— id. 

Mortgage. 

4.  Civil  Code  1895.  Sec.  3772,  provides  that  one  who  has  a  lien  on  several  things  on 
which  others  have  subordinate  Hens  on  some,  but  not  all.  of  the  same  things,  shall 
resort  to  payment,  where  possible,  as  therein  provided.  Section  1674  declares  that 
a  judgment  obtained  prior  to  July  1, 1895,  shall  not  constitute  a  Hen  on  homestead 
proi)erty.  Plaintiff's  assignor  was  given  a  note  and  mortgage  on  homestead  prop- 
erty. The  property  was  sold  by  execution  sale  under  a  judgment  docketed  in  1S92. 
and  the  creditor  was  paid  excess  over  the  homestead  exemption,  and  the  exemption 
was  paid  in  court.  Held,  in  an  action  by  plaintiff  to  recover  of  such  creditor,  that 
plaintiff  would  not  be  required  to  satisfy  his  mortgage  debt  out  of  the  sum  paid  in 
court,  as  the  mortgage  operated  solely  as  a  waiver  of  the  homestead  exemption  lo 
favor  of  the  mortgagee  and  his  assigns,  and  did  not  inure  to  the  benefit  of  other 
persons.— Id. 

HOMICIDE. 
See  Criminal  Law. 

INDICTMENT  AND  INFORMATION. 
See  Pleading  and  Practice  (Criminal). 

INJUNCTION. 
As  to  Original  Jurisdiction  of  Supreme  Court,  see  Constitution;  see  Coktehft. 
Dissolution— Attorney's  Fee. 

1.    An  attorney's  lee  expended  in  procuring  a  dissolution  of  a  restraining  order  is 
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contemplated  by  the  bond  giTon  ou  the  issuing  of  the  Injunction.— Ifontaomerj/  t. 
Gilbert  et  al,  121. 

Pleading— Verification. 

2.  A  restraining  order  cannot  be  granted  on  a  complaint  by  a  corporation  verified 
only  on  information  and  belief;  the  affldavlt  of  verification  must  be  made  positively. 
—Butte  A  Boston  ConaoU  MininQ  Co.  v.  Mrmtana  Ore  Purchasing  Co.,  125. 

Mines— Co-Tenants. 

3.  A  co-tenant  not  Joining  in  the  operation  of  a  mine,  and  suing  for  damages  for  tlie 
removal  or  ore  therefrom  through  another  mine,  owned  by  his  tenant  in  common,  to 
which  plaintiff  had  no  right  of  access,  was  entitled  to  an  injunction  pendente  lite  to 
restrain  such  removal,  though  defendant  offered  to  account  for  ore  extracted  there- 
from.—Jd. 

M  ines  — Co-Tenants. 

4.  Where  defendant,  a  co-tenant,  wrongfully  worked  a  mine  through  a  shaft  from 
another  mine,  in  which  plaintiff  had  no  Interest  and  to  which  it  had  no  right  of 
access,  plaintiff  was  entitled  to  an  injunction  pendente  lite,  restraining  defendant  from 
continuing  to  work  such  mine,  though  plaintiff  failed  to  tender  its  proportionate 
share  of  the  cost  of  mluing  the  ore  extracted  therefrom,  since  such  tender  was  ex- 
cused by  the  plaintiff's  Inability  to  ascertain  what  ores  It  was  entitled  to  in  order  to 
estimate  the  amount  of  such  tender.— /d. 

Capacity  to  Sue— Receivers. 

5.  A  temporary  restraining  order  granted  on  filing  of  complaint  and  affidavit,  with- 
out notice  to  defendants,  was  properly  vacated  on  motion,  where  the  evidence  showed 
that  a  receiver  for  the  plaintiff  had  been  theretofore  appointed  and  had  qualified  in 
another  case,  since  Code  of  Civil  Procedure.  Section  955.  invests  a  receiver  witli  power 
to  sue  in  his  own  name,  as  receiver,  and.  In  absence  of  a  showing  that  such 
appointment  was  not  Id  force,  the  affairs  and  property  of  plaintiff  were  In  cuatadia 
leoi»',  and  plaiutiff  had  no  legal  capacity  to  sue.— Bost^rn  A  Montana  Consol.  C.  A  S. 
Mining  Co.  v.  Monta/na  Ore  Purchasing  Co.,  142. 

Elections— Official  Ballot. 

6.  Application  to  the  Supreme  Court  for  injunction  to  restrain  a  county  clerk  from 
printing  upon  the  official  ballot  a  ticlcet  designated  as  the  "Bryan  13emocratic" 
ticket.  Facts  reviewed,  and  held,  that  under  the  facts  the  relators  were  not  entitled 
to  the  relief  sought.— &'£nte  ex  rel,  Lanncn  v.  Arms,  447, 

Failure  to  Object— Waiver  of  Right  to  Review  on  Appeal. 

6.  Plaintiff,  on  the  hearing  of  his  application  for  an  injunction,  swore  a  witness 
whose  testimony,  in  scope  and  deflnlteness,  exceeded  the  allegations  of  the  complaint , 
and  in  argument  on  its  admissibility  the  court  ruled  that  the  complaint  did  not  state 
facts  snflicient  to  constitute  a  cause  of  action,  to  which  plaintiff  excepted,  when 
deiendants  asked  leave  to  withdraw  their  affidavits  In  support  of  their  answer,  and 
to  be  allowed  to  stand  on  the  answer  alone,  which  was  granted,  and  on  motion  of 
deiendant  the  court  refused  to  continue  the  temporary  order,  and  vacated  the  order 
to  show  cause,  to  which  plaintiff  excepted.  Held,  that  plaintiff,  by  falling  to  Insist 
on  a  ruling  as  to  the  admissibility  of  his  evidence,  and  to  object  to  the  withdrawal  of 
defendant's  affidavits,  and  thereby  allowing  the  question  as  to  whether  an  injunction 
should  Issue  to  be  submitted  on  the  complaint  and  answer,  waived  his  right  to  review 
the  action  of  the  trial  court  on  appeal.— TT^^W  Package,  Express  <t  Mttsenger  Co, 
V.  Trcuies  Assembly,  348. 

Mines— Judicial  Discretion. 

7.  On  a  hearing  to  show  cause  why  defendants  should  not  be  enjoined  pendente  lite 
from  working  a  certain  vein  of  ore,  there  was  substantial  evidence  to  show  that  the 
vein  belonged  to  plaiutiff 's  claim,  though  the  statements  of  witnesses  both  as  to  mat- 


Digitized  by 


Google 


630  Instructions. 

ters  of  fact  gained  from  actual  obseryation  of  the  workings  of  the  claims  and  In  mat- 
ters of  expert  opinion  based  on  these  facts  were  in  conflict.  Held,  that  it  was  not  an 
abuse  of  discretion  to  grant  the  injunction  —Parrot  SHver  A  Copper  Co.  t.  Heinzc, 
485.  ' 

Ccrftorari— Jurisdiction. 

8.  Where  the  court  had  Jurisdiction  of  the  subject-matter  and  of  the  parties.  Its 
action  in  refusing  an  injunction  and  dismissing  the  action  cannot  be  reviewed  by 
certiorari,  since  the  remedy  can  only  be  employed  to  determine  whether  a  tribunal 
has  exceeded  its  Authority. —State  ex  rel.  Kini/  v.  Distriet  CourU  494. 

Motion  to  Modify. 

9.  An  order  granting  an  interlocutory  injunction  made  on  due  notice  and  after  a  full 
hearing  is  regular,  though  it  may  be  erroneous;  and  hence  is  not  subject  to  motion 
to  modify  on  the  same  facts.— BiUto  ConsoL  Mining  Co,  y.  Frank,  506. 

Order  Refusing  to  Modify— Appeal. 

10.  Plaintiff,  the  owner  of  a  non-patented  placer  claim,  obtained  an  interlocutory 
Injunction  restraining  defendants  from  trespassing  on  its  claim,  or  prosecutinR  any 
mining  or  development  work  thereon.  Defendants  asserted  In  opposition  thereto 
that  they  had  made  discovery  of  a  quartz  lode  within  the  limits  of  plaintiff's  claim, 
that  they  caused  a  location  notice  to  be  placed  at  the  point  of  discovery,  and 
began  a  siiaf t  on  the  vein.  It  was  an  existing  fact  before  tlie  court  at  the  bearing 
when  the  injunction  was  granted  that  defendants  had  not  completed  the  location  of 
their  lode  claim,  but  the  order  did  not  preserve  the  privilege  of  moving  for  a  modifi- 
cation should  defendants  decide  to  do  so,  and  thereafter  defendants*  assignee  moved 
to  modify  the  order  so  as  to  permit  it.  Held,  that  the  motion  was  based  on  the 
same  facts  on  whleh  the  previous  order  was  granted,  and  was,  therefore,  unauth- 
orized, and  hence  an  order  refusing  to  modify  was  not  appealable.— Id. 

Mining  Claims -Annual  Representation  Work. 

11.  In  cases  where  there  is  a  substantial  conflict  in  the  evidence  with  respect  to  the 
existence  of  or  the  title  to  veins,  and  in  which  orders  of  injunction  are  granted,  dis- 
trict courts  should  preserve,  In  such  orders,  to  the  parties  enjoined,  the  privilege  of 
completing  tlie  location  of  mining  claims,  and  the  doing  of  the  annual  repre$,entation 
work  thereon  (as  the  case  may  be)  upon  such  terms  as  the  circumstances  may  re- 
quire for  the  protection  of  all  the  parties.— fd 

INSTRUCTIONS. 
As  to  refusal  to  give  instruction  advising  acquittal,  see  Criminal  Law,  6. 
Comments  on  Weight  of  Evidence. 

1 .  Where  Instructions  requested  by  defendant  contain  comments  on  the  weight  of 
the  testimony,  and  directions  and  advice  as  to  inferences  of  fact  to  be  drawn  from 
the  evidence,  such  instructions  are  properly  refused.— 5 tate  v.  Mahoney,  281. 

Substance  Already  Given— Proper  Refusal. 

2.  Where  Instructions  requested  by  defendant  have  already  been  given  In  substance* 
it  is  not  error  to  refuse  his  request.— 7d. 

Homicide— Murder— Manslaughter. 

3.  Where  proper  instructions  were  given,  distinguishing  murder  in  the  first  and 
second  degrees,  and  telling  the  Jury  to  find  the  degree,  and  there  was  no  proof  from 
which  manslaughter  could  be  inferred,  failure  to  instruct  the  Jury  specifically  that 
they  might  find  defendant  guilty  of  either  degree  of  murder  or  manslaughter  was  not 
error.— 6'fca^c  v.  Lucey,  296. 

Requested  Instruction— Appeal. 

4.  A  party  cannot  complain  of  an  Instruction  which  he  himself  requested.— Id. 
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Identlflcatlon  of  Instructions. 

5.  Where  In  a  criminal  case,  Indorsements  required  by  Code  of  Givll  Procedure, 
i>ec.  1080,  Subd.  7,  as  amended  by  Session  Laws  of  1897,  page  241,  provldloK  that  the 
court  shall  mark  each  Instruction  **OlTen,"  "Refused,"  or  "Modified,"  and  all  shall 
be  filed  as  part  of  the  record,  were  not  made  at  the  time  of  the  trial,  as  the  better 
practice  requires,  they  may  be  Identified  subsequently  by  an  entry  ordered  to  be 
made  in  the  minutes.— Id. 

Erroneous  Instruction— Presumption. 

-  6.    An  erroneous  instruction  is  presumed  to  be  prejudicial.— State  v.  Mason,  840. 

Erroneous  lustructlon— Appeal— Review. 

7.  TJie  court  in  a  criminal  prosecution  c  barged  the  Jury  that  they  were  the  exclusive 
Judges  of  the  evidence  and  its  weiglit,  and  the  credibility  of  the  witnesses,  and  that 
they,  on  considering  the  evidence,  might  reject  all  or  any  testimony  not  supported 
or  corroborated  by  other  worthy  and  credible  evidence.  Held,  that  on  appeal  from 
the  Judgment,  on  the  Judgment  roll,  such  Instruction  could  be  re^rlewed,  though  the 
record  contained  no  evidence,  since  it  was  erroneous  under  any  and  every  conceiv- 
able state  of  facts.— id. 

JUDGES. 
Change  of  Judges— Power  to  Make  Orders. 

1.  Under  Code  of  Civil  Procedure,  Sections  86,  I82i,  giving  a  Judge  of  one  district, 
when  holding  court  for  the  Judge  of  another  district,  "the  same  power,  either  in  court 
or  chambers,  as  a  Judge  thereof,"  and  providing  "that  orders  made  out  of  court  may 
be  made  by  the  Judge  of  the  court  in  any  part  of  the  state,"  a  Judge  who  has  re- 
turned to  his  own  county  after  trying  a  cause  In  another  county,  in  the  place  of  the 
Judge  tliereof,  who  was  disqualified,  has  power  to  make  an  order  extending  the  time 
to  prepare  and  serve  the  "statement  of  the  case"  on  a  motion  for  a  new  trial,  as  pro- 
vided by  Section  1173,  giving  the  "court"  or  "the  Judge  thereof"  power  to  make  such 
orders.- FarUiyli  et  at.  v.  Kelly,  369. 

Change  of  Judges— Powers— Constitution. 

2.  Code  of  Civil  Procedure,  Section  36,  giving  the  Judge  of  one  district,  when  holding 
court  for  the  Judge  of  another  district,  "the  same  power,  either  in  court  or  cham- 
bers, as  a  Judge  thereof,"  does  not  enlarge  the  authority  given  by  Consdtutlon,  Arti- 
cle VIII,  Section  12,  providing  that  one  Judge  "may  hold  court"  for  another,  and 
hence  does  not  violate  the  Constitution.— id. 

.Contempt— Power  of  Judge  at  C  hambers  to  Punish. 

3.  Under  the  provisions  of  the  Code  of  Civil  Procedure,  where  there  has  been  diso- 
bedience of  an  order  made  at  a  term  of  court,  the  Judge  at  chambers  in  vacation  has 
power  to  punish  the  same  as  a  contempt.— 6^ tote  ex  reU  N.  P.  iJy.  Co.  v.  Loud,  428. 

JUDGMENTS. 
Justice  of  the  Peace— Judgment  by  Default. 

A  Judgment  by  default  rendered  by  a  Justice  of  the  peace  in  plaintiff's  favor  when 
plaintiff  fails  to  appear  at  the  time  set  for  the  hearing  of  the  case,  is  void  for  want 
of  Jurisdiction.— Dr<8Co/t  v.  Creighton,  140. 

JUDGMENT  ROLL. 
•       See  RSFJERBES,  6. 
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JURISDICTION. 

As  to  Judgment  by  default  by  justice  of  the  peace,  see  Justice  of  thib  Pba.cb.  4, 6, 

As  to  attachment  of  **boats,"  see  Attachment,  i. 

As  to  Jurisdiction  of  Supreme  Court,  see  Cokstitutiost. 

As  to  jurisdiction  of  district  court  on  an  appeal  from  justice's  court,  see  Cebtiokabi,  10. 

As  to  what  is  ^'Jurisdiction,"  see  State  ex  rel.  Kina  v.  District  Court,  491;   State  ex  rtl. 

Whiteside  V.  District  Court,  589. 
As  to  power  of  a  district  court  to  review  or  set  aside  au  appe  liable  order,  see  Ojle  et  cU, 

V.  Potter,  601. 

JUSTICE  OF  THE  PEACE. 
Commitment  in  Default  of  Security  to  Keep  the  Peace— Review— Certiorari. 

1.  The  only  way  open  to  a  party  to  have  reviewed  an  order  of  a  justice  of  the  peace 
committing  him  to  jail  in  default  of  security  to  keep  the  peace,  is  by  means  of  the 
review  allowed  under  the  writ  of  certiorari,^State  ex  rel,  Jaekeon  v.  KinnU  et  ai., 
45. 

Order  of  Commitment. 

2.  Under  Penal  Code,  Section  llSG,  which  requires  that  a  magistrate  committing  a 
party  to  prison,  in  default  of  security  to  keep  the  peace,  must  specify  in  the  order 
'^'the  cause  of  the  commitment,  the  requirement  to  give  security,  the  amount  thereof, 
and  the  failure  to  give  the  same,"  an  order  of  commitment  was  not  Insufficient  be- 
cause it  did  not  fix  the  term  of  the  Imprisonment.— id. 

Right  of  Trial  by  Jury. 

3.  Under  Cmstitution,  Article  III,  Section  23,  declaring  that  the  right  of  trial  by 
Jury  shall  be  secured  to  all.  and  remalu  inviolate,  the  party  complained  of,  in  a  pro- 
ceeding In  a  Justice  court,  to  compel  him  to  give  security  to  keep  the  peace.  Is  not 
entitled  to  a  Jury  trial,  since  no  such  right  existed  at  the  time  the  Constitution  was 
adopted,  and  there  is  nothing  in  the  Constitution  extending  the  right  to  any  case  in 
wiilch  it  did  not  exist  at  the  date  of  Its  adoption.— /d. 

Judgment  by  Default— Jurisdiction. 

4.  A  judgment  by  default  rendered  by  a  justice  of  the  peace  in  plalntlff*8 favor  when 
piUntiff  fails  to  appear  at  the  time  set  for  the  hearing  of  the  case,  is  void  for  wantof 
Jurisdiction.— Drtoco/i  v.  Creiahton,  140. 

Docket— Jurisdiction. 

5.  The  docket  of  a  Justice  of  the  peace  mu>t  show  affirmatively  facts  necessary  to 
confer  jurisdiction.— id. 

LEASE. 

As  to  lease  of  decedent's  estate,  see  Executors  and  Administratobs, 
1,  2,  3,  4,  5,  6,  7.  8. 

LICENSE. 
Trespasses. 

Mere  tolerance  or  endurance  of  past  trespiisses  will  not  Justify  the  inference  tliat 
other  acts  of  the  same  kind  were  licensed— £(/an  v.  Montana  Central  Ry,  Co.  et  al.. 


MANDAMUS. 

As  to  original  Jurisdiction  of  Supreme  Court,  see  Constitution. 

Probate  Proceeding— Contest  of  Will. 

1.    Where  a  district  court  erroneously  struck  from  the  flies  a  contest  of  a  will  on  the 
ground  that  it  was.inadmissibie,  because  of  a  formef  contest,  which  had  been  dis- 
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.  missed  as  not  stating  a  ground  of  contest,  as  an  appeal  would  not  He  from  the  order 
a  writ  of  mandamus  will  be  granted  to  compel  the  court  to  take  Jurisdlctlon.-Aalefa'^ 
Y.  Pint  Jud.  DisL  Court,  806. 

Province  of  Writ. 

2.  Refusal  to  take  Jurisdiction,  or  after  having  acquired  Jurisdiction,  refusal  to  pro- 
ceed in  its  regular  exercise,  or  the  erroneous  determination  of  a  preliminary  question 
of  law  upon  which  the  court  refused  to  examine  the  merits,  will  be  corrected  by 
mandamus. —Id. 

To  Compel  a  Judge  to  Hear  Contempt  Proceedings. 

3.  Where  the  district  Judge  dismissed  contempt  proceedings,  holding  thpt  he  was 
not  authorized  to  entertain  them,  mandamus  to  compel  him  to  hear  and  determine 
them  was  the  proper  remedy,  since  an  appeal  from  the  order  of  dismissal  would  not 
iie.—StaU  ex  rel,  N.  P.  Ry.  Co.  v.  Loud,  428. 

-Other  Remedy. 

4.  Obiter:  Under  Code  of  Civil  Procedure,  Section  1962,  mandamus  may  be  granted 
when  neither  appeal  nor  other  proceeding  in  the  ordinary  course  of  law  affords  a 
plain,  speedy  and  adequate  remedy. —State  ex  rel.  King  v.  District  Court,  4M. 

Municipal  Corporations— Contracts. 

5.  Where  the  liability  of  a  city  uader  a  contract  Is  general,  and  not  special,  if  there 
IS  no  limit  to  the  amount  for  which  such  city  can  become  Indebted  for  a  failure  on 
the  part  of  the  city  to  meet  its  obligations  under  the  contract  as  they  fell  due,  the 
other  party  can  recover  a  general  Judgment  against  the  city,  and  have  a  mandamus 
for  the  levy  and  collection  of  a  tax  to  pay  \t.— State  ex  rel.  Helena  Water  WorHs  Co. 
V.  City  of  Helena,  521. 

Transcript  of  Evidence— Stenographer's  Delay. 

G.  Where  a  defendant  convicted  of  a  crime  was  too  poor  to  pay  for  a  transcript  of 
the  proceedings  of  his  trial,  and  an  order  was  made  as  authorized  by  Code,  bection 
373,  directing  ihe  official  stenographer  to  furnish  defendant  with  a  copy  of  the  evi- 
dence, to  be  paid  for  by  the  county,  in  order  that  he  might  prepare  a  bill  of  exce^)- 
tions,  and,  after  numerous  extensions  of  the  time  for  the  settling  of  the  bill  of  excep- 
tions, the  stenographer  failed  to  furnish  the  transcript,  and  the  court  refused  to  make 
an  order  compelling  the  furnishing  of  such  transcript,  the  Supreme  Court  would  not 
compel  obedience  to  tlie  order  to  furnish  the  transcript  by  mandamus,  since  the 
court  making  the  order  alone  had  authority  to  punish  the  stenographer's  contempt. 
—State  ex  rel.  Dempsey  v.  Distiiet  Court,  566. 

Extendhig  Time  In  Which  to  Prepare  Bill  of  Exceptions. 

7.  The  Supreme  Court  could  not  by  mandamus  compel  the  lower  court  to  enter  an 
order  extending  the  time  In  which  to  prepare  a  bill  of  exceptions,  such  matter  falling 
entirely  within  the  discretion  of  ihe  trial  court.— Id. 

MASTER  AND  SERVANT. 
Aotion  by  Employee  for  Personal  Injuries. 

1.  Compiled  Statutes  1887,  Section  697,  giving  to  one  employee  injured  by  the  negli- 
gence of  a  superior  a  right  of  action  against  the  master,  was  repealed  by  Constltu- 
lion,  Article  XV,  Section  11.  Constitution  Schedule,  Section  9,  provides  that  ail  causes 
of  action,  claims  and  r.ghts  existing  at  the  time  of  the  admission  of  the  state  into  the 
Union  shall  be  enforced  and  protected  under  the  laws  of  the  state.  Held,  that  rights 
which  had  accrued  under  Section  697  prior  to  its  repeal  were  preserved  by  the  sav- 
ing clause  of  the  Constitution  to  be  enforced  under  the  laws  of  the  stAte.—  Wastl  v. 
Montana  Union  Ry.  Co.,  159. 

Action  by  Injured  Employee— Contributory  Negligence. 

2.  The  evidence  in  an  action  for  personal  iojurles  showed  that  phiintiff  was  em- 


Digitized  by 


Google 


634  Mechanics'  Liens. 

ployed  at  defendaDt's  rouDdhouse  as  night  helper,  to  do  work  required  by  his  supe- 
rior, the  hostler  In  the  yard.  Tlie  hostler,  desiring  to  moye  an  engine  to  the  round- 
house, directed  plaintiff  to  turn  the  switch.  Plaintiff  had  no  torch  (having  been  for- 
bidden to  use  one),  and  ii  was  so  dark  he  could  not  tell,  when  he  got  off  the  engine  to 
turn  the  switch,  whether  he  was  between  the  rails  or  not.  While  plaintiff  was  stoop- 
ing to  find  the  switch  lever,  without  looking  to  see  if  the  engine  was  coming,  the 
hostler,  without  any  signal,  started  the  engine,  to  avoid  a  collision  with  an  approach- 
ing train,  and  plaintiff  was  ran  down  and  injured.  It  was  customary  for  the  helper 
to  signal  the  hostler  by  hallooing  when  the  switch  was  turned,  and  plaintiff  knew 
that  it  was  defendant's  custom  to  run  engines  about  the  yard  at  night  without  signals 
or  lights.  Htld,  it  was  for  the  Jury  to  say  whether,  under  all  the  circumstances,  de- 
fendant's hostler  was  negligent,  and  whether  plaintiff  was  guilty  of  contributory 
negligence,  and  that,  therefore,  a  motion  for  nonsuit  was  properly  denied.— Id. 

Contributory  Negllgence--"The"  Proximate  Cause. 

3.  An  Instruction  in  an  action  by  an  employee  for  personal  injuries  that,  although 
the  plaintiff  was  negligent,  he  is  not  precluded  from  a  recovery  imless  his  negligence 
was  "the"  proximate  cause  of  the  Injury,  is  erroneous,  since  the  Jury  can  Infer  from 
the  use  of  the  definitive  "the"  that  the  plaintiff,  though  guilty  of  negligence  which 
could  be  called  "a"  proximate  cause  of  the  Injury,  should  not  be  barred  unless  his 
negligence  was  the  sole  cause  of  the  Injury.— Zd. 

MECHANICS'  LIENS. 
Llenable  Materials. 

1 .  A  cover  for  a  stovepipe  flue,  opening  into  the  chimney  from  the  Interior  of  a  build- 
ing, and  removable  when  such  flue  was  to  be  used,  was  not  material  entering  into  the 
construction  of  the  building,  nor  a  fixture,  and  hence  such  building  was  not  subject  to 
a  lien  therefor.— ibfissouJa  Mercantile  Co,  v.  0*Donnell,  65. 

Burden  of  Proof. 

2.  The  burden  is  on  a  lien  claimant  to  establish  his  lien,  and  to  support  this  burden, 
he  must  show  not  only  that  he  furnished  the  materials,  but  also  that  they  were  used 
for  the  enhancement  of  the  property  to  which  he  claims  he  has  a  right  to  resort  as 
security  for  the  debt  thus  created;  in  the  absence  of  this  showing,  his  equity  does  no 
arise.— Jd. 

Insutnctent  Proof. 

3.  A  husband  of  the  owner  of  a  building  contracted  with  plaintiff  to  furnish  the  hard- 
ware for  the  building,  and  plaintiff's  books  showed  the  items  charged  to  the  husband. 
The  account  was  kept  separate  from  other  accounts  with  the  husband,  and,  on 
being  subsequently  exumined  by  him.  he  declared  it  correct  and  promised  to  pay  it; 
but  there  was  no  evidence  that  the  hardware  charged  was  ever  furnished  for.  or  en- 
tered Into,  the  construction  of  the  building.  Heid,  that  such  proof  was  insutllcient  to 
show  that  the  materials  were  used  for,  or  enhanced  the  value  of,  the  building,  so  as 
to  entitle  plaintiff  to  a  mechanic's  lien  therefor.— Jd. 

Recorded  Claim  of  Lien. 

4.  Code  of  Civil  Procedure,  Section  2181,  provides  that  a  lien  claim  for  materials  fur- 
'  nished  in  the  coostructlon  of  a  building  shall  contain  an  account  of  the  amount  due, 

and  a  description  of  the  property  to  be  charged;  and  Section  2182  declares  that  the 
cotmty  clerk  shall  make  an  abstract  thereof  in  a  book  kept  by  him.  which  shall  con- 
tain the  name  of  the  person  against  whose  property  the  lien  Is  filed.  Hcid^  that  a 
recorded  lien  claim  for  materials  furnished  In  the  construction  of  a  building,  which 
falls  to  state  the  name  of  the  owner  or  person  whose  Interest  is  sought  to  be  charged 
is  fatally  defective.- Id. 

Establishment  of  Debt. 

5.  Since  the  existence  of  a  mechanic's  lien  for  materials  depends  on  the  establish- 
ment of  a  debt  for  which  the  building  Is  a  security,  and  such  debt  can  only  be  shown 
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by  a  judicial  proceeding,  to  which  the  debtor  Is  a  party,  a  JudgmeDt  establishing  a 
Hen  against  a  building  in  an  action  to  which  neither  the  person  contracthig  the  debt^ 
nor  the  owner  of  the  interest  sought  to  be  charged  with  the  Hen.  was  a  party,  was 
Invalid.— Id. 

*  Owner." 

6.  Under  the  Statutes  of  Montana,  the  name  of  the  '*owner"  required  to  be  men- 
tioned in  the  lien  cUlm  Is  the  name  of  the  owner  of  the  Interest  to  be  effected  by.  or 
charged  with,  the  lien,  and  the  mention  of  the  record  owner  Is  not  sufficient  when  he 
is  not  the  person  for  whose  use  or  benefit  the  proiierty,  building,  or  Unproyement  is 
constructed,  repaired,  or  altered.— id. 

Requirements  of  Law  Must  be  Complied  With. 

7.  Though  the  mechanics'  lien  la  v  is  remedial  in  character.  Its  requirements  must 
be  compiled  with.— Id. 

Dismissal  of  Appeal— Attorney's  Fees. 

8.  Though  counsel  for  respondent  on  dismissal  of  an  appeal  of  a  suit  to  foreclose  a 
mechanic's  Hen  is  entitled  to  a  reasonable  fee  for  his  services  in  the  appellate  court 
by  Code  of  Civil  Procedure,  Section  1863,  such  fees  must  be  fixed  and  allowed  by  the 
district  court  on  the  return  of  remittitur. —HiU  v.  Cassidy,  108. 

Continuing  Running  Account— Separate  Contracts. 

9.  Where  the  plaintiff  sold  mining  supplies  to  defendant  from  time  to  time,  and 
monthly  bills  were  rendered  therefor,  and  luterest  charged  thereon,  with  the  under- 
standing that  defendant  was  to  be  carried  till  he  could  make  payment  by  shipping 
ore,  such  purchase  did  not  constitute  a  continuing  running  account,  but  each  was 
made  under  a  separate  contract,  payment  for  which  was  due  at  the  end  of  the  month, 
from  which  time  the  90  days  required  by  Code  Civil  Procedure,  See .  2131,  for  filing  of 
a  statement  of  a  lien  began  to  lun.— >!.  3f .  Holter  Hardware  Co.  v.  Ontario  Mining 
Co.,  184. 

Contract— Construction. 

10.  A  written  agreement  for  the  purchase  of  certain  machinery  at  a  certain  price, 
and  also  all  castings  required,  in  addition,  at  a  certain  figure,  had  reference  only  to 
the  castings  required  for  the  machinery  mentioned,  and  no  mechanic's  lien  based  on 
such  an  agreement  could  be  enforced  for  other  purchases.— Id. 

Lienable  Materials. 

11.  Iltumiiiating  oil.  mica  grease,  lubricating  oil,  and  gasoline  for  fuel  used  in  a  min- 
ing plant  did  not  enhance  the  value  nor  become  part  of  the  machinery,  and  hence 
were  not  lienable,  within  Code  of  Civil  Procedure,  Sec.  2130,  providing  that  every  per- 
son furnishing  material  for  any  machinery,  fixture,  or  building,  shall  have  a  lien 
therefor.— Id.,  198. 

MILEAGE. 
See  County  Surveyor. 

MINES  AND  MINING. 

Tenancy  in  Common— Rights  of  Co-Tenants. 

I.  To  be  excepted  from  i l.e  liabilities  for  injury  under  Section  592,  Code  of  Civil  Pro- 
cedure, a  co-tenant,  eiKer.iig  upon  mining  property  and  enjoying  the  rights  given  by 
the  provision  of  the  Act  oi'  Feb.  28,  1899,  must  comply  strictly  with  the  obligations 
attached  to  the  privlle^^e  of  such  entry;  unless  a  working  co-tenant  brings  himself 
squarely  within  the  pi  ov.sos  of  the  Act  of  Feb.  28, 1899,  the  law  preserves  to  his  non- 
working  co-tenant  exactly  i  lie  same  actions  against  such  working  co-tenant  as  he  had 
before  said  act  was  in  loi  m.^-Butte  <fc  Boston  Consol.  Mining  Co,  v.  Montana  Ore 
Purchasing  Co.,  126. 
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Tenancy  in  Common— Rlgbts  of  Go-Tenants. 

2.  Where  one  co-tenant  occupies  mining  property  in  compiiance  with  tlie  proTlsions 
of  tlie  Act  of  Feb.  28. 1899.  the  statute  does  not  always  give  to  another  co-tenant  an 
eqiml  riglit  to  mine  elsewhere  on  the  same  claim.— id. 

Co-Tenants— Injunction. 

3.  A  co-tenant  not  Joining  in  tlie  operation  of  a  mine,  and  sueing  for  damages  for 
t!ie  removal  of  ore  therefrom  through  another  mine,  owned  by  his  tenant  in  common, 
to  which  plaintllT  had  no  riglit  of  access,  was  entitled  to  an  injunction  pendente  liU 
to  restrain  such  removal,  though  defendant  offered  to  account  for  ore  extracted 
therefrom.— id. 

•Co-Tenants- Injunction. 

4.  Where  defendant,  a  co-tenant,  wrongfully  worked  a  mine  through  a  shaft  from 
another  mine,  in  w  hlch  plaintiff  had  no  interest  and  to  which  he  had  no  right  of 
access,  plaintiff  was  entitled  to  an  Injunction  pendente  lite,  restraining  defendant 
from  continuing  to  work  such  mine,  though  he  failed  to  tender  his  proportionate 
share  of  tlie  cost  of  mining  the  ore  extracted  therefrom,  since  such  tender  was 
excused  by  plaintiff's  inability  to  ascertain  what  ores  it  was  entitled  to  in  order  to 
e^4tllaHte  tlie  amount  of  such  tbuder.— id. 

•Coutest  as  to  Validity  of  Patent. 

5.  After  patent  has  passed  t  >  the  entryman.  mere  strangers  will  not  be  heard  to 
question  the  validity  of  the  proceedings  by  which  the  patent  was  obtained;  in  snch 
cases  the  government  only  can  coutest  its  validity.— Pouter  et  al.  v.  Sla  et  ol.,  243. 

Annual  Representation  Expenditure. 

6.  The  annual  expenditure  required  by  Revised  Statutes,  U.  8.,  Section  2324,  may  be 
made  either  in  labor  or  improvements  put  on  the  claim  itself,  or  upon  one  of  a  group 
of  contiguous  claims  to  which  the  particular  claim  belongs,  or,  m  some  instances, 
upon  adjoining  ground  not  iucluded  in  any  claim.— id. 

Forfeiture  -  Pleading— Proof . 

7.  One  who  relies  u|)on  the  plea  of  forfeiture  must  set  forth  in  his  pleading;  (1)  the 
facts  upon  which  he  relies  to  overthrow  the  prior  right  of  his  adversary.  (2)  the  facts 
sufficient  to  show  that  he  himself  was  entitled  to  demand  a  patent  from  the  govern- 
ment; and  there  rests  upou  him  the  burden  of  establishing  such  facts  by  clear  and 
convlnciug  proof.— /d. 

Forfeiture— Pleading. 

8.  Since  Revised  Statutes,  U.  S.,  Section  2324,  authorizes  the  expenditure  required  to 
be  made  on  lode  mining  claims  to  be  either  In  work  and  labor  or  improvements.  It  is 
not  sufficient  for  defendants,  claiming  under  a  relocation  after  an  alleged  forfeiture 
by  plaintiffs,  to  allege  as  such  forfeiture  that  plaintiffs  failed  during  certain  years  to 
])errorm  $iOO  worth  of  work  and  labor  on  the  claim,  but  they  must  also  negative  the 
expendititure  of  that  amount  in  improvements. -id. 

Declaratory  Statement— Pleading. 

9.  Under  the  Compiled  Statutes  of  1887,  Section  1477.  requiring  locators  of  mining 
claims  to  make  aud  to  file  for  record  with  the  county  recorder  a  declaratory  state- 
ment thereof  on  oath,  it  Is  not  sufficient  for  defendants,  caimiag  under  a  location 
after  an  alleged  forfeiture  by  plaintiffs,  to  allege  simply  that  they  have  caused  a 
record  notice  of  their  location  to  be  made,  for  this  is  a  mere  conclusion,  and  does  not 
suggest  that  the  notice  was  ever  verified,  or  put  on  record  in  the  proper  county,  nor 
is  such  allegation  aided  in  any  respect  by  the  subsequent  averment  that  the  defend- 
ants have  fully  complied  witii  the  laws  of  the  United  States  and  the  State  of  Mon- 
tana, as  this  Is  but  a  conclusion.— id. 

Annual  Representation  W^ork— Customs  of  Miners. 

10.  Revised  Statutes,  U.  S.,  Section  2824,  provides  that  the  miners  in  each  mining 
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district  may  make  regulations,  not  in  conflict  with  the  laws  of  the  United  States,  gov- 
erning the  amount  of  work  necessary  to  hold  possession  of  a  mining  claim,  provided 
that  no  less  than  $100  worth  of  labor  shall  be  performed  or  improvements  made  on 
each  claim  during  each  year.  Held,  that  a  custom  among  miners  in  a  certain  district- 
that  20  days'  labor  shall  constitute  $100  worth  of  work  is  In  conflict  with  this  section, 
and  therefore  void,  for  the  test  is  not  the  number  of  days'  work  performed,  but  the 
worth  or  reasonable  value  of  the  labor  performed  or  improvements  made.— Penn  et 
aU  V.  (Mhauber,  287. 

Possessory  Rights- Real  Estate. 

11.  Neither  the  statutes  nor  the  courts  in  A'  ontana  recognize  any  distinction  betweeD 
possessory  rights  to  mining  claims  upon  public  lands,  and  real  estate  held  under 
other  titles.— ^)'/a(e  exreU  Baher.v.  Second  Jiui.  DisL  Court,  330. 

Injunction  Pendente  Lite, 

12.  On  a  hearing  to  show  cause  why  defendants  should  not  be  enjoined  pendente  lite 
from  working  a  certain  vein  of  ore,  there  was  substantial  evidence  to  show  that  the 
vein  belonged  to  plaintiff's  claim,  though  the  statements  of  witnesses  both  as  to  mat- 
ters of  fact  gained  from  actual  observation  of  the  workings  of  the  claims  and  iu  mat- 
ters of  expert  opinion  based  on  these  facts  were  in  conflict.  Held,  that  it  was  not  an 
abuse  of  discretion  to  grant  the  Injunction.— Parrot  Silver  <fc  Copper  Co,  v.  HeinzCr 
4S6. 

Order  Granting  Interlocutory  Injunction— Motion  to  Modify— Appeal. 

.  13.  Plaintiff,  the  owner  of  a  nonpatented  placer  claim,  obtained  an  Interlocutory 
injunction  restraining  defendants  from  trespassing  on  its  claim,  or  prosecuting  any 
mining  or  development  work  thereon.  Defendants  asserted  in  opposition  thereto- 
that  they  had  made  discovery  of  a  quartz  lode  within  the  limits  of  plaintifT's  clalm,^ 
that  they  caused  a  location  notice  to  be  placed  at  the  point  of  discovery,  and  began  a 
shaft  on  the  vein.  It  was  an  existing  fact  before  the  court  at  the  hearing  when  the 
injunction  was  granted  that  defendants  had  not  com)  leted  the  location  of  their  lode 
claim,  but  the  order  did  not  preserve  the  privilege  of  moving  for  a  modlflcation 
should  defendants  decide  to  do  so,  and  thereafter  defendants'  assignee  moved  to 
modify  the  order  so  as  to  permit  It.  Held,  that  tlie  motion  was  based  on  the  same 
facts  on  which  the  previous  order  was  granted,  and  was,  therefore,  unauthorized^ 
and  hence  an  order  refusing  to  modify  was  not  appealable.— £u£/e  ContoL  Mining 
Co.  V.  Frank,  506. 

Injunction— Annual  Bepresentatlon  Work. 

14.  In  cases  where  there  Is  a  substantial  conflict  In  the  evidence  with  respect  to  the 
existence  of  or  the  title  to  veins,  and  In  which  orders  of  injunction  are  granted,  dis- 
trict courts  should  preserve.  In  such  orders,  to  the  parties  enjoined,  the  privilege  of 
completing  the  location  of  mining  claims,  and  the  doing  of  the  annual  representation 
work  thereon  (as  the  case  may  be)  upon  such  terms  as  the  circumstances  may  require 
for  the  protection  of  all  the  parties.— Id. 

MORTGAGES. 

As  to  mortgage  of  a  water  right,  see  Water  Rights,  l,  is,  14. 
As  to  mortgage  of  homestead,  see  Homebtkad,  2, 3, 4. 

MUNICIPAL  CORPORATIONS. 

Contract  Exceeding  Constitutional  Limit  of  Indebtedness. 

1.  A  city  had  already  exceeded  the  constitutional  limit  of  Indebtedness.  A  water 
company  furnished  It  water  for  Are,  sewerage,  and  other  municipal  purposes  under 
an  ordinance  providing  for  the  obtaining  of  water  for  such  purposes  for  a  certain 
period,  at  a  certain  price,  rayabie  n;onthly,  apiropriatlng  out  of  the  c)t>'s  yearly 
revenues  sufllcient  money  to  pay  for  it.  and  ordering  the  city  council  for  such  term  to 
levy  annual  taxes  ^ufUcUnt  to  meetih<  appropriation,  under  the  Political  Code  of 
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tbe  state  authorizing  the  levy  of  taxes  for  general  purposes.  Held,  that  the  oompaDy 
could  not  recorer  for  water  so  furnished,  under  Constitution,  Article  XIII,  Section  6, 
providing  that  no  city  shall  be  allowed  to  become  indebted  In  any  manner  or  for  any 
purpose  to  an  amount,  Including  existing  Indebtedness,  In  the  aggregate  exceeding  3 
per  centum  of  the  taxable  pro])erty  therein,  since,  as  the  liability  of  the  city  would  be 
general  and  not  special  thereunder,  the  contract  entered  into  created,  and  the  amount 
due  for  water  furnished  thereunder  constitutes,  an  Indebtedness  within  the  prohibi- 
tion of  the  Constitution.— i>tot«  ex  rcl.  HeUna  WcUer  Works  Co,  v.  City  of  Helena,  B21. 

■Contract  Exceeding  Constitutional  Limit  of  Indebtedness. 

2.  The  fact  that  the  city  council.  In  accordance  with  Political  Code,  Section  4874, 
providing  that  the  city  council  must  at  a  certain  time  pass  an  annual  appropriation 
ordinance  sufficient  to  defray  the  expenses  or  liabilities  of  the  city  for  the  ensuing 
year,  specifying  the  amount  for  each  object,  appropriated  a  sum  to  pay  for  water 
furnished  imder  such  contract,  does  not  make  the  city  liable  therefor,  since  the  con- 
tract out  of  which  the  liability  arose  Is  void,  and  no  lawful  authority  to  pay  it  exists. 
-Id. 

Jfandamtis— Liability  of  City  Under  a  Contract. 

8.  Where  the  liability  of  a  city  under  a  contract  is  general,  and  not  special,  if  there 
is  no  limit  to  the  amount  for  whlcli  such  city  can  become  indebted  for  a  failure  on  the 
part  of  the  city  to  meet  its  obligations  under  the  contract  as  they  fell  due,  the  other 
party  can  recover  a  general  Judgment  against  the  city,  and  have  a  mandamus  for  the 
levy  and  collection  of  a  tax  to  pay  it.— Id. 

Duty  of  One  Who  Makes  a  Contract  with  a  City. 

4.  Where  the  powers  of  a  city  to  Incur  Indebtedness  are  limited,  it  is  the  duty  of  one 
who  makes  a  contract  with  such  a  city,  whereby  an  indebtedness  is  created,  to  take 
notice  of  the  financial  condition  pf  the  city,  and  to  determine  whether  the  proposed 
indebtedness  exceeds  the  constitutional  limitation,  and,  not  having  done  so,  he  can- 
not recover  where  the  city  is  already  indebted  beyond  that  limit.— Id. 

NEGLIGENCE. 

See  Master  akd  Servant,  l,  2, 3. 
Railroads. 

NEW  TRIAL. 
Record  on  Appeal— Insufficiency  of  Evidence  to  Justify  Findings. 

1 .  Where  the  record  does  not  show  that  the  statement  on  motion  for  a  new  trial  con- 
tains all  the  evidence,  an  examination  cannot  be  made,  on  appeal,  of  its  alleged 
insufficiency  to  support  a  finding  of  fact.— Currte  v.  If ontana  Central  By.  Co.,  l*^. 

Refusing  New  Trial— Conflicting  Evidence— Appeal. 

2.  Where,  in  an  action  of  ejectment  for  the  recovery  of  a  mining  claim,  the  evidence 
of  plaintiff's  compliance  with  the  lafw  as  to  doing  the  required  amount  of  assessment 
work  is  conflicting,  the  Judgment 'of  the  trial  court  in  refusing  a  new  trial  will  be. 
affirmed.— Penn  et  al.  v.  (Mdhauber,  287. 

"Statutory  Provisions  must  be  complied  with. 

3.  A  motion  for  a  new  trial  Is  a  statutory  remedy,  and  can  only  be  invoked  in  the 
manner,  within  the  time,  and  upon  the  grounds  provided  for  in  the  statiites;  and 
this  rule  applies  Indifferently  to  law  and  equity  cases.— G^Ie  et  al.  v.  Potter,  601. 

Notice  of  Intention— Grounds— Time. 

4.  Within  10  days  after  the  decision  of  a  referee,  and  after  Judgment  entered  there- 
on, defendant  filed  notice  of  intention  to  move  for  new  trial,  and  afterwards  prepared 
his  statement  in  support  thereof,  to  which  plaintiffs  submitted  amendments,  which 
defendant  refused  to  adopt.   The  referee  had  meanwhile  absconded  without  flllog 


Digitized  by 


Google 


Pabtnebshif.  6S9 

a  transcript  of  the  evidence,  and  the  statement  and  amendments  were  never  submit- 
ted to  him.  Four  months  after  the  decision  defendant,  on  notice,  filed  a  motion  for 
a  new  trial,  but  the  notice  did  not  state  any  unround  on  which  trial  would  be  asked 
but  referred  to  an  affidavit  filed  with  the  clerk,  which  stated  that  the  referee  had 
absconded,  and  his  residence  was  unknown,  and  that  counsel  could  not  Incorporate 
In  his  statement  the  evidence  on  which  the  finding  was  based,  or  obtain  a  settlement 
of  it.  Held,  that  under  Code  of  Civil  Procedure,  Section  1173,  requiring  the  party 
movlQg  for  a  new  trial  to  file  notice  of  intention  designating  the  grounds  relied  on 
within  10  days  from  notice  of  the  decision,  the  original  motion  having  been  aban- 
doned, tlie  motion  filed  four  months  after  the  decision  was  too  late.  The  notice  desig- 
nating no  grounds  for  new  trial,  the  motion  was  insufficient.— Jd. 

Misconduct  of  Referee. 

5.  The  fact  that  the  referee  had  absconded,  and  failed  to  return  the  transcript  of  the 
evidence,  was  not  ground  for  new  trial,  not  beUig  enumerated  as  such  in  Section  1171 
of  the  Code  of  Civil  Procedure.—Jd. 

Misconduct  of  Referee. 

6.  The  wrong  doing  on  the  part  of  a  referee,  which  in  no  wise  affects  the  integrity  of  the 
Judgment  entered  In  accordance  with  his  report,  is  not  ground  for  a  new  trial  under 
Section  774  of  the  Code  of  Civil  Procedure  (providing  that  the  court  may,  in  its  discre- 
tion and  upon  seasonable  application,  relieve  a  party  from  a  Judgment,  order,  or 
other  proceeding  taken  against  him  through  his  mistake,  inadvertence,  surprise,  or 
excusable  neglect)  since  this  section  has  reference  to  cases  where  a  party  has.  for 
one  or  more  of  the  reasons  mentioned,  been  prevented  from  having  a  proper  hearing 
in  the  first  Instance,  and  is  in  default.— Id. 

Appeal— Record. 

7.  On  questions  relating  to  the  entry  of  Judgment,  the  supreme  court  can  only  look 
to  the  record  of  the  lower  court,  made  at  the  time,  and  cannot  be  controlled  by  state- 
ments in  the  affidavit  for  new  trial,  though  the  order  granting  a  new  trial  was  based 
tbereon.'Id. 

NONSUIT. 
See  Appbals,  67. 

BiiASTEB  AND  SBBVANT,  2. 
RAILBOADB,  2. 

NOTARY  PUBLIC. 
As  to  the  commitment  of  a  witness  by  a  notary  public,  see  Habkas  Cobpus,  4. 

PARTITION. 

Dismissal  of  Action  by  Plaintiff— Answer— Affirmative  Relief. 

Under  Code  of  Civil  Procedure,  Sec.  1004,  Subd.  1,  authorizing  dismissal  of  an  action 
by  the  plaintiff  before  trial,  by  entry  in  the  clerk's  register,  provided  affirmative  re- 
lief is  not  sought  by  defendant's  answer,  plaintiff  in  a  partition  suit  could  not  dismiss 
his  action  after  answer  filed  setting  up  defendant's  Interest  in  lands  in  question,  since 
such  answer  sought  affirmative  relief.— .State  ex  rel.  Comue  v.  Lindsay^  862. 

PARTNERSHIP. 

S^e  Rbceivebs,  6, 7, 9. 

Dissolution  and  an  Accounting. 

1.  In  an  action  for  dissolution  of  partnership  and  an  accounting,  evidence  reviewed, 
and  Tield,  to  be  sufficient  to  sustain  the  findings  of  the  trial  court.— JIurphy  et  aL  v. 
PaUeraon,  675. 
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Recelyer. 

2.  It  Is  not  the  proylnce  of  a  court  of  equity  through  its  receiver  to  conduct  the  busl> 
ness  of  a  co-partnership.— Jklurj;7iv  et  ah  r.  PatUrwn^  691. 

PLEADING  ^Civll). 
Complaint— Proof— Relief. 

1.  It  is  a  rule  of  pleading  and  practice  that  the  plaintiff  must  state  in  his  complaint 
the  facts  upon  which  he  bases  his  action,  and  be  confined  to  them  in  making  proof 
and  obtaining  relief  .—In  re  Cralgle's  Estate,  37. 

Petition  for  Appomtment  as  Administrator. 

2.  Where  the  petition  of  a  resident  of  the  state.— after  the  repeal  of  the  Compiled 
Statutes  of  18S7,— for  the  reTocatlon  of  letters  granted  to  an  administrator  appointed 
thereunder,  and  for  petitioner's  appointment,  on  request  of  nonresident  heirs  and 
next  of  kiDf  failed  to  show  that  any  of  such  heirs  or  next  of  kin  was  the  widow,  child, 
father,  mother,  brother,  or  sister  of  the  intestate,  he  was  not  entitled  to  such  letters. 
"Id, 

Insufficient  Denials  in  Answer— Appeal. 

8.  Where  the  denials  in  an  answer  are  Insufficient  to  raise  an  issue  on  a  particular 
allegation  of  the  complaint,  but  both  plaintiff  and  defendant  introduced  eyidenee  on 
the  theory  that  the  issue  was  sufficient,  it  is  too  late  for  plaintiff  to  object  for  the  first 
time  on  appeal  that  there  was  no  Issue.- 3f  (Moufa  Mercantiie  Co,  v.  (yikmneA^  6S. 

Parties. 

4.  The  fact  that  certain  persons  are  named  as  parties  In  the  complaint  does  not  make- 
them  such;  service  of  summons  is  necessary  for  this  purpose.— id. 

Injunction— Complaint  by  Corporation— Verification. 

6.  A  restraining  order  cannot  be  granted  on  a  complaint  by  a  corporation  verified 
only  on  information  and  belief;  the  affidavit  of  verification  must  be  made  positively. 
—BuUe  A  Bwton  Consul,  Mining  Co.  v.  Montana  Ore  Purchasing  Co.,  125. 

ulK^umpfrft— Complaint. 

6.  A  plaintiff,  in  asmmpsit  to  recover  an  unpaid  balance,  alleged  in  his  complaint 
that  his  assignor  had  **performed  certain  labor  for  and  on  l>ehalf  of  the  defendant, 
and  furnished  to  the  employes  of  the  defendant,  at  defendant's  special  instance  and 
request,  certain  board,  food,  and  lodging,  and  goods,  wares,  and  merchandise,  to  the 
value  of,  and  in  the  amount  of  $5,826.60,  no  part  of  which  has  ever  been  paid."  Held, 
that  as  a  statement  of  a  cause  of  action  for  labor  performed,  the  complaint  was 
insufficient  in  that  It  failed  to  allege  that  the  labor  was  performed  at  defendant's 
request;  and  as  a  statement  of  a  cause  of  action  for  food,  board,  and  lodging,  and 
goods,  wares,  and  merchandise  furnished  to  defendant's  employes,  the  complaint  was 
insufficient  in  that  it  failed  to  allege  an  expiess  promise  on  the  part  of  the  defendant 
to  pay,  or  the  facts  from  which  it  might  be  imiUled,— Conrad  Nat^l  Bank  v.  Great 
Noi'thern  Ry,  Co.,  178. 

Bule  Governing  Code  Pleading. 

7.  Although  Sections  740, 778  of  the  Code  of  Civil  Procedure  have  abolished  the  rig- 
orous rules  of  the  common  law  requiring  the  pleading  to  be  construed  most  unfavor- 
ably to  the  pleader,  still  they  do  not  require  such  a  liberal  construction  as  will  read 
into  the  pleading  a  substantial  allegation  which  has  been  omitted  therefrom.— fd. 

Bule  Governing  Code  Pleading. 

8.  Mere  matters  of  form  or  defective  statement,  not  affecting  the  substance,  will  not 
be  held  fatal,  If  the  pleading,  as  a  whole,  shows  its  general  intent  and  purpose.— id. 

Presumption  Against  the  Pleader. 

9.  Where  a  seasonable  attack  is  made  upon  the  complaint  for  want  of  substantive 
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aU«!gattoiii,  the  court  slioiild  indulge,  at  agaiiut  t|ie  pleader,  the  presumption  that  he 
has  stated  his  cause  of  action  as  strongly  as  he  can.— id. 

Amendment. 

1(1.  Code  ClTll  Procedure.  Section  778,  authorizing  the  amendment  of  any  pleading  of 
course,  once,  by  filing  the  same  as  amended,  and  serving  a  copy  on  the  adverse  party, 
does  not  appl^  to  amendments  made  by  order  of  Court;  and  where  leave  is  given  to 
amend  an  answer,  and  tbe  amendment,  rather  than  the  answer  as  amended,  is  filed 
and  served,  the  original  answer  is  not  superseded  by  the  amendment,  exeepi  as 
thereby  changed.  ObUer,  the  better  practice  is  to  file  the  pleading  as  amended.— 
^.  M.  HoLUr  Hardioare  Co,  v.  Ontario  Minino  Co.,  184. 

Ejectment— Answer— Equitable  Defenses. 

11.  Equitable  defenses— as  well  as  defenses  at  law— may  be  interposed  in  actions  in 
ejectment,  but,  in  such  cases,  the  answer  must  contain  all  the  allegations  necessary 
to  constitute  the  defense  or  warrant  the  relief  sought.— Pouter  U  al.  v.  Sla  el  aX  ,  24t. 

Mining  Claims— Forfeiture. 

12.  One  who  relies  upon  the  plea  of  forfeiture  must  set  forth  in  his  pleading:  (1)  the 
facts  upon  which  he  relies  to  overthrow  the  prior  right  of  his  adversary,  (3)  the  facts 
sulBeient  to  show  that  he  himself  was  entitled  to  demand  a  patent  from  the  govern- 
ment; and  there  rests  upon  him  the  burden  of  establishing  such  facts  by  clear  and 
oonvlncing  proof.— Id. 

Demurrer  to  Counterclaim. 

18.  The  fact  that  a  demurrer  to  an  answer  denominates  it  a  "defense"  instead  of  a 
"counterclaim"  will  be  regarded  in  the  appellate  court  as  immaterial,  where  both 
counsel  and.  the  trial  court  have  treated  It  as  attacking  the  pleading  as  a  counter 
claim.— Id. 

Demurrer  to  Counterclaim. 

14.  Where  a  demurrer  is  interposed  to  a  counterclaim  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  this  being  a  ground  of  demurrer 
under  Code  of  Civil  Procedure,  Sec.  680,  Subd.  6,  It  is  sufliclent  to  state  the  objection 
In  the  language  of  that  subdivision.— Id. 

Allegations  and  Proof  must  Correspond. 

15.  In  a  creditor's  suit  to  set  aside  a  sale  as  fraudulent  it  is  incumbent  upon  plaintlft 
to  allege  the  particulars  which  render  the  sale  void  as  to  him;  if  the  vice  which  ren- 
ders the  sale  null  was  the  existence  of  actual  fraud,  the  complaint  must  charge  Its 
presence;  If  the  vice  was  constructive  fraud,  plaintiff  must  state  the  matters  which 
constitute  that  cause  of  action,  and  to  support  a  judgment  the  allegations  and  proof 
must  correspond.—Finch  tt  ah  v.  Kent  et  ai.,  268. 

Trespass— ^ssumpstt-  Complaint. 

16.  In  an  action  in  aMumpsit  a  complaint  contains  all  the  averments  necessary  to  the 
creation  of  a  legal  liability  on  the  part  of  the  defendant,  which  alleges,  ownership  cf 
the  land  in  the  plaintiff;  ownership  of  the  sheep  in  the  defendant;  the  fact  that  the 
sheep  were  herded  and  pastured  on  plaintiff's  hind  during  a  stated  period  of  time; 
and  that  such  pasturage  was  worth  a  stated  amount;  for  from  these  facts,  if  proved, 
the  law  creates  an  implied  promise  and  legal  liability,  although  defendant's  sheep 
were  wrtmgfuUy  on  plaintiff's  land.— itfonroe  v.  Cannon^  816. 

Dismissal  of  Action  by  Plaintiff— Answer— Affirmative  Relief. 

17.  Under  Code  Civil  Procedure,  Section  lOM,  Subd.  1,  authorizing  dismissal  of  an 
action  by  the  plaintiff  before  trial,  by  entry  in  the  clerk's  register,  provided  affirm- 
ative relief  is  not  sought  by  defendant's  answer,  plaintiff  in  a  partition  suit  could  not 
dismiss  his  action  after  answer  filed  setting  up  defendant's  interest  in  lands  In  qiies- 
tion,8ince  such  answer  sought  affirmative  reWtt.— State  ex  rel,  Comue  v.  liindsay,  862. 
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PLEADING  AND  PRACTICE  (Crfminai). 
Sufficiency  of  Indictment— Appeal— Waiver. 

1.  An  objection  on  appeal  to  the  sufficiency  of  Indictment  for  want  of  signature  is 
made  too  late,  since  Penal  Code,  Section  1911,  requires  that  such  objection  must  be 
made  before  the  defendant  demurs  or  pleads,  or  the  objection  is  waiyed.— State  v. 
Peterson,  81. 

Rape— Indictment— Duplicity— Failure  to  Demur— Waiver. 

2.  Penal  Code.  Section  460.  defines  'Tape"  as  "an  act  of  sexual  intercourse  aeeom- 
plished  with  a  female  not  the  wife  of  the  perpetrator.  *  *  *  *  (i)  where  the  female 
is  under  the  age  of  16  years  *  *  *  *  ;  (3)  where  she  resists,  but  her  resistenoe  Is 
overcome  by  violence  or  force  ***«."  Section  1922  makes  charging  more  than 
one  offense  in  an  indictment  a  ground  of  demurrer;  and  Sections  1980.  2200  and  2820 
provide  that  a  failure  to  demur  shall  waive  demurrable  defects  appearing  on  the  face 
of  the  indictment.  Defendant  was  charged  with  carnally  knowing  a  female  of  the  age 
of  16  years,  violently  and  against  her  will.  Held,  that  the  objection  that  the  indict- 
ment charged  two  offenses  was  waived  by  a  failure  to  demur.— 5tate  v.  Makoney,  28i. 

Rape— Female  under  16— Indictment— Proof. 

8.  Where  an  indictment  in  a  rape  case  charges  defendant  with  carnal  knowledge  of 
a  female  under  16,  violently,  and  against  her  will,  and  there  is  ample  evidence  tliat 
the  female  was  under  16,  it  is  not  incumbent  on  the  state,  to  also  prove  that  she  re- 
sisted defendant's  assault,  and  that  he  violently  overcame  her  resistance,  even  though 
it  has  been  so  alleged.— id. 

PRESUMPTIONS. 
See  Appbai^,  20. 

Criminal  Law,  21. 
Pleading,  (Civil),  9. 

PRINCIPAL  AND  AGENT. 
Authority  of  Agent. 

1.  Buying  and  selling,  or  pledging,  are  acts  of  a  different  nature,  and  an  authority 
Id  an  agent  to  do  the  one  does  not  imply  the  authority  to  do  the  other.— Trent  et  al. 
V.  SherlocK  256 

Agent— Delegation  of  Powers. 

2.  In  the  absence  of  authority,  either  express  or  hnplied,  to  employ  a  sub-agent,  the 
trust  committed  to  the  agent  is  personal  and  cannot  be  delegated  to  another.— Id. 

Agent— Unauthorized  Acts. 

3.  A  bill  of  sale  of  a  portion  of  a  mining  company's  property,  by  the  superintendent, 
which  he  had  no  authority  to  make,  was  not  prima  fcLcte  binding  on  the  corporation. 
and  did  not  tend  to  show  that  he  had  an  implied  power  to  make  it.— id. 

Agent— Implied  Authority— Evidence. 

4.  Proof  of  previous  acts  of  the  same  kind  on  the  part  of  the  agent  is  not  sufficient 
to  show  an  implied  authority  from  the  principal,  imless  it  be  also  shown  that  they 
were  done  so  frequently,  and  under  such  circumstances  as  to  warrant  the  Inference 
that  it  was  the  custom  or  usual  course  of  business.— id. 

Agent— Unautiiorized  Acts— Ratification. 

5.  A  creditor  of  a  mining  company  importuned  its  president  to  give  him  a  bill  of  sale 
of  ore  mills  of  the  company  as  security  for  a  debt.  The  president  refused  to  do  so, 
but  referred  the  creditor  to  the  company's  superintendent,  who,  he  said,  had  full 
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authority  in  the  matter.  The  creditor  then  went  to  the  superintendent,  who  signed 
a  bUl  of  sale  as  ''manager"  of  the  company.  The  president  was  authorized  by  the 
company's  by-laws  to  buy  and  sell  property  for  the  company,  but  was  given  no  power 
to  delegate  that  authority.  Held,  that  the  act  of  the  president  hi  referring  such 
creditor  to  the  superintendent  did  not  authorize  the  lattt'r  to  execute  the  bill  of  sale, 
nor  did  his  act  amount  to  a  ratification  of  the  superintendent's  act,  though  he  had  an 
Imperfect  knowledge  of  what  had  been  done:  and  such  bill  of  sale  was  void  as  against 
a  subsequent  attaching  creditor.— id. 

PROBATE  PROCKEDINGS. 
See  ExKOUTOBS  and  Administbatoba. 
Power  of  District  Court— Limitation. 

1.  The  power  of  the  district  court,  when  sltthig  In  probate  matters,  Is  limited  by  the 
provisions  of  the  statute  from  whence  such  power  Is  derived.— iState  ex  rel.  Shields 
V.  Second  Judicial  Dist  Court,  1. 

Contest  of  WIVL—Res  Judicata, 

2.  M^here  a  contest  of  a  will  was  dismissed  because  not  stating  a  cause  of  action, 
such  dismissal  did  not  deprive  contestant  of  the  right  to  maintain  a  subsequent  con- 
test based  on  other  grounds.— Aa/e<cjrh  v.  First  Judicial  DisL  Court,  806. 

Contest  of  Will— Time. 

3.  Under  Code  of  Civil  Procedure,  Articles  i  and  2,  Chapt.  2,  Title  12,  Part  8,  one 
desiring  to  contest  a  will  may  file  a  statement  of  opposition  to  the  probate  of  the  will 
at  any  time  prior  to  the  hearing  of  proof  of  the  will:  obiter,  possibly  the  right  may 
continue  until  the  admission  to  probate.— id. 

Contest  of  Will— Jurisdiction— ifandatniM. 

4.  Where  a  district  court  erroneously  struck  from  the  files  a  contest  of  a  will  on  the 
ground  ihkt  It  was  inadmissible,  because  of  a  former  contest,  which  had  been  dis- 
missed as  not  stating  a  ground  of  contest,  as  an  appeal  would  not  He  from  the  order 
a  writ  of  mandamus  will  be  granted  to  compel  the  court  to  take  Jurisdiction.— Id. 

PROHIBITION. 
Application  for  Writ— Scope. 

1.  On  application  for  a  writ  of  prohibition  against  a  district  Judge,  the  Supreme 
Court  cannot  determine  whether  the  defendant  committed  error  In  a  matter  of  which 
he  had  Jurisdiction.— State  ex  rel.  Comue  v.  Lindsay,  352. 

Writ  to  Prevent  Ministerial  Acts. 

2.  Section  679  of  the  First  Division  of  the  Compiled  Statutes  of  18S7  provides  that  tlie 
writ  of  prohibition  is  the  counterpart  of  the  writ  of  mandate,  and  arrests  the  pro- 
ceedings of  any  tribunal,  corporation,  board  or  person,  when  such  proceedings  are 
without  or  in  excess  of  the  Jurisdiction  of  such  tribunal,  corporation,  board  or  per 
son.  Held,  that  such  provision  did  not  enlarge  the  common-law  office  of  the  writ  so 
as  to  permit  its  use  to  arrest  proceedings  not  of  a  Judicial,  but  merely  of  a  ministerial 
character.— State  ex  rel.  ScTiamikow  v.  Hogan,  379. 

Supreme  Court- Original  Jurisdiction. 

3.  Constitution,  Article  VIll,  Section  3,  confers  power  on  the  Supreme  Court  to 
issue  and  to  hear  and  determine  writs  of  prohibition.  Code  of  Civil  Prosedure,  of 
1895,  Section  1980,  provides  that  the  writ  of  prohibition  is  the  counterpart  of  the  writ 
of  mandate,  and  arrests  the  proceedings  of  any  tribunal,  corporation,  board  or  per- 
son, "whether  exercising  functions  judicial  or  ministerial,"  when  such  proceedings 
are  without  or  in  excess  of  the  Jurisdiction  of  such  tribunal,  corporation,  board  or 
person.   An  application  was  filed  In  the  Supreme  Court  for  a  writ  of  prohibition  to 


Digitized  by 


Google 


644  Ubobiykuiu 

preTOQt  the  secretary  of  state  from  oerttfylng  a  oertaln  penen  m  a  eand1<tat6  for  a 
Judicial  office,  and  an  application  for  a  aeparate  writ  to  proTont  a  county  clerk  from 
prlDtlng  the  names  of  certain  persons  on  the  offlcial  election  ballot.  Held,  that  the 
Supreme  Court  had  no  Jurisdiction  to  issue  the  writs,  since  Its  original  Jurisdiction 
in  such  ctoes  is  confined  to  arresting  proceedings  of  a  Judicial  character.  ObUer:  — 
Nothing  In  this  opinion  contained  Is  to  be  understood  as  denying  to  the  district  courts 
Jurisdiction,  under  Section  ii  of  Article  YIII  of  the  Constitution,  of  the  writ  of  prohi- 
bition denned  by  Section  1960  of  the  Code  of  Cirll  Procedure  of  18M.— id^ 

Other  Bemedy. 

4.  Obiter:  Under  Code  of  Civil  Procedure,  Section  1961.  prohibition  may  be  granted 
when  neither  appeal  nor  other  proceeding  in  the  ordinary  course  of  law  affords  a 
plahi,  speedy  and  adequate  remedy.— State  ex  rel.  King  t.  DUitrict  CowrU  4M. 

PUBLIC  ADMINISTRATORS. 
See  EXBGUTOBS  AND  ADMIKI8TBATOB8. 

RAILROADS. 
Duty  to  Trespasser  upon  Right  of  Way. 

1.  A  railroad  company  owes  to  a  trespasser  on  Its  track  the  duty  to  refrain  from  any 
willful  or  wanton  act  occasioning  injury,  and  the  duty  of  exercising  reasonable  care 
to  ayoid  hijoring  such  trespasser  after  becoming  aware  of  his  presence  on  the  right 
of  way;  but  further  than  this  such  company  is  under  no  obligations  to  a  trespasser. 
—JDoan  y.  Montana  Centred  Ry.  Co,  et  ol.,  668. 

Negligence— Nonsuit. 

2.  Eyidenoe  reylewed,  and  held,  that  the  defendant  railroad  company  was  not  guilty 
of  negligence  proximately  causing  the  injury  to  plaintiff  who  while  a  trespasser  upon 
its  right  of  way  was  struck  by  one  of  its  trains;  and  that  a  motion  foi;  a  nonsnit  was 
properly  granted.— id. 

RAPB. 
See  Crimjkal  Law. 

RECEIVERS. 

Capacity  to  Sue. 

1.  A  temporary  restraining  order  granted  on  filing  of  complaint  and  affldayit,  with- 
out notice  to  defendants,  was  properly  yacated  on  motion,  where  the  eyldence  showed 
that  a  receiyer  for  the  plaintiff  had  been  theretofore  appointed  and  had  qualified  in 
another  case,  since  Code  of  Clyll  Procedure,  Section  966.  Inyests  a  receiyer  with  power 
to  sue  in  his  own  name,  as  receiyer,  and,  in  absence  of  a  showing  that  such  appoint- 
ment was  not  in  force,  the  affairs  and  property  of  plaintiff  were  in  cuatodia  legit,  and 
plaintiff  had  no  legal  capacity  to  sue.— Boston  A  Montana  CanmH,  C.  d  S.  Mining  Co. 
y.  Montana  Ore  Purchasing  Co,t  142. 

Capacity  to  Sue. 

2.  The  appointment  of  a  receiyer  for  a  corporation  (when  coupled  with  his  due  quah 
Ification)  inyests  him  with  the  right  to  sue  in  behalf  of  the  corporation  and  suspends 
the  capacity  of  the  corporation  to  sue  for  the  time  l>eing;  if  the  receiyer  refuses  to 
bring  a  necessary  action,  the  proper  practice  requires  an  application  to  the  court  for 
an  order  directing  him  to  institute  the  action.— id. 

Appeal  from  Order  refusing  to  Vacate  Appointment— Eyidenoe. 

3.  Where  a  receiyer  was  imposed  on  a  corporation  at  the  Instance  of  minority  stock- 
holders, because  of  its  haying  illegally  transferred  its  stock  and  property  to  another 
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corporation,  and  on  motion  of  the  two  corporations  and  their  directors  to  vacate  the 
order  appointing  the  reoelTer  they  offered  in  evidence  a  deed  of  reconveyance  and 
bill  of  sale  prevloiisly  execated,  and  offered  to  allow  a  decree  to  be  entered  perpetu- 
ally restraining  the  directors  from  voting  for  a  transfer,  and  restraining  the  company 
fiom  malLlng  a  transfer,  and  deelarlng  the  reconveyance  valid.  It  was  error  to  refuse 
to  admit  the  deed  In  evidence  on  the  ground  that  Act  of  Feb.  28,  1809  (Resslon  Laws, 
p.  IM),  only  authorized  consideration  of  facts  existing  when- an  order  appointing  a 
receiver  was  made  on  an  appeal  from  an  order  refusing  to  vacate  the  appointment. 
--Fanneater  A  MaeQinnin  v.  Boston  A  Mtmtana  ComoI,  C.  A  S,  Mining  Co,  ^  al., 
148. 

Effect  of  Vacation  of  Order  of  Appointment 

4.  Where  the  order  appointing  a  receiver  is  vacated  for  reasons  arising  after  the 
appointment  was  made,  the  vacation  or  discharge  takes  effect  as  of  the  day  it  is 
entered,  and  all  acts  theretofore  lawfully  performed  in  pursuance  of  the  appointment 
are  valid.— Id. 

Dismissal  of  Action— Receiver's  Fees— Costs, 

6.  Under  Code  of  Civil  Procedure,  Sec.  1004,  Subd.  1 ,  authorizing  dismissal  of  an  action 
by  plaintiff  before  trial,  by  entry  In  the  cleric's  register,  upon  payment  of  costs,  where 
a  receiver  had  been  appointed  plaintiff  could  not  dismiss  his  action  until  payment  of 
such  receiver's  compensation,  since  such  expense  is  a  taxable  cost  on  the  losing 
party. -Stole  ex  rel.  Comue  v.  Lindsay,  352. 

Partnership— Appeal— Review— Appealable  Order. 

8.  Where  a  decree  determining  partnership  accounts  is  rendered  after  the  dissolu- 
tion of  the  firm,  aud  the  receiver  therefor  is  thereafter  ordered  to  sell  the  partner- 
ship property,  an  appeal  from  an  order  confirming  such  sale  does  not  raise  any  ques- 
tion concerning  the  order  of  sale,  since  such  order  is  a  special  order,  made  after  final 
judgment,  from  which  an  appeal  is  authorized  by  the  Code  of  Civil  Procedure.— If tir- 
phy  et  al,  v.  P€Uterson,  601. 

Partnership-  Receiver's  Sale— <9upfr«e(kas. 

7.  An  appeal  from  a  final  decree  in  an  accounting  between  partners  after  an  order 
dissolving  the  firm  does  not  devest  the  court  of  the  power  to  order  the  receiver  to 
sell  the  partnership  property,  and  to  confirm  such  sale,  since  the  appeal  bond,  though 
operating  as  a  supersedeas,  only  stays  the  action  of  the  court  as  to  the  matters 
included  in  the  Judgment,  which  does  not  embrace  the  disposition  of  the  partnership 
property.— Id. 

Pa  rtnership— Receiver . 

8.  It  is  not  the  province  of  a  court  of  aqulty  through  its  receiver  to  conduct  the  busi- 
ness of  a  co-partnership.— Id. 

Partnership— Receiver 's  Sale— Confirmation— Appeal  -Review. 

9.  Under  Code  of  Civil  Procedure,  Section  77S,  requiring  the  court  to  disregard  any 
defect  in  the  proceedhigs  which  does  not  affect  the  substantial  rights  of  the  parties, 
an  order  confirming  a  receiver's  sale  of  partnership  property  will  not  be  set  aside 
on  an  appeal  therefrom,  where  It  Is  not  shown  that  the  property  was  not  sold  at  its 
full  value,  or  that  the  appellant  was  prejudiced  thereby.— /d. 

REFEREES. 

New  Trial— Notice— Grounds. 

1.  Within  10  days  after  the  decision  of  a  referee,  and  after  Judgment  entered  there- 
on, defendant  filed  notice  of  intention  to  move  for  new  trial,  and  afterward  prepared 
his  statement  in  support  thereof,  to  which  plaintiffs  submitted  amendments,  which 
defendant  refused  to  adopt.  The  referee  had  meanwhile  absconded  without  filing  a 
transcript  of  the  evidence,  and  the  statement  and  amendments  were  never  submitted 
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to  him.  Four  months  after  the  decision  the  defendant,  on  notice,  filed  a  motion  for 
a  new  trial,  bu«  tlie  notice  did  not  state  any  ground  on  which  trial  would  be  asked 
but  referred  to  an  affidavit  filed  with  the  clerk,  which  stated  that  the  referee  had 
absconded,  and  his  residence  was  unknown,  and  that  counsel  could  not  incorporate 
in  his  statement  the  CTidence  on  which  the  finding  was  based,  or  obtain  a  settlement 
.  of  it.  HeUL,  that  under  Code  of  Olvll  Procedure,  Section  1178  requhring  the  party 
moving  for  a  new  trial  to  file  notice  of  intention  designating  the  grounds  relied  on 
within  10  days  from  notice  of  the  decision,  the  original  motion  having  been  aband- 
oned, the  motion  filed  four  months  after  the  decision  was  too  late.  The  notice  desig- 
n&ting  no  grounds  for  new  trial,  the  motion  was  Insufficient.— Ople  et  aL  v.  PoUer^ 
601. 

New  Trtai— Misconduct  of  Referee. 

2.  The  fact  that  the  Referee  had  absconded,  and  failed  to  return  the  transcript  of 
the  evidence,  was  not  ground  for  a  new  trial,  not  being  enumerated  as  such  in  Sec- 
tion 1171  of  the  Code  of  Civil  Procedure.— Id. 

New  Trial— Misconduct  of  Referee. 

a.  The  wrong  doing  on  the  part  of  a  referee,  which  in  no  wise  affects  the  integrity  of 
the  Judgment  entered  in  accordance  with  his  report,  is  not  ground  for  a  new  trial 
under  Section  774  of  the  Code  of  Civil  Procedure  (providing  that  the  court  may.  In  Its 
discretion  and  upon  seasonable  application,  relieve  a  party  from  a  judgment,  order, 
or  other  proceeding  taken  against  him  through  his  mistake.  Inadvertence,  surprise, 
or  excusable  neglect)  since  this  section  has  reference  to  cases  where  a  party  has,  for 
one  or  more  of  the  reasons  mentioned,  been  prevented  from  having  a  proper  hear- 
ing in  the  first  instance,  and  Is  in  default.— id. 

Conclusiveness  of  Findings. 

4.  Attorneys  hi  an  action  for  the  dissolution  of  a  partnership  stipulated  that  the  ease 
should  be  submitted  to  a  referee,  who  should  have  power  to  take  testimony,  and 
report  findings  thereon,  and  to  state  a  complete  account  between  the  parties,  and 
that  the  cause,  together  with  such  report  and  testimony,  and  the  books  of  account  of 
the  firm,  might  be  argued  before  and  submitted  to  the  court  for  its  consideration  and 
determination.  Held,  that  the  court  was  not  required  to  enter  a  formal  order  setting 
aside  the  findings  of  the  referee  before  proceeding  to  determine  the  case  on  the  evl- 
ence,  findUags  and  reports  submitted,  since  the  referee  was  not  authorized  by  the 
stipulation  to  hear  and  determine  the  issues,  and  his  findings  were  advisory  only, 
and  not  conclusive  on  the  court.— Murphy  et  oZ.  v.  PcUUnon^  576. 

When  Findings  have  the  Effect  of  a  Special  Verdict. 

6.  Code  Civil  Procedure.  Section  1141,  provides  that,  when  a  reference  Is  to  report 
the  facts,  the  findings  reported  shall  have  the  effect  of  a  special  verdict.  HeU,  that 
where  the  reference  provided  that  a  referee  should  take  testimony,  and  state  a  com- 
plete account  between  the  parties,  but  did  not  authorize  him  to  hear  and  to  deter- 
mine the  issues,  his  findings  cannot  be  given  the  effect  of  a  special  verdict,  shice  the 
force  to  be  given  to  the  report  of  a  referee  depends  not  only  upon  the  nature  of  the 
action,  but  upon  the  terms  of  the  order  of  reference.— Id. 

Judgment  Roll. 

6.  The  '^finding"  of  a  referee,  which  Section  1196  of  the  Code  of  Civil  Procedure  pro- 
vides shall  be  part  of  the  Judgment  roU,  Is  the  ''finding"  desl^ated  hi  Section  1140  of 
the  same  Code,— that  Is  one  upon  the  whole  issue.— Id. 

RULES  OF  SUPREME  COURT. 
Defective  Brief. 

1.  Where  appelUut's  brief  contahis  citations  of  authorities  without  any  attempt  to 
apply  or  refer  them,  in  a  consecutive  or  orderly  way,  to  errors  assigned,  such  assign- 
ments of  error  will  not  be  considered  on  appeal,  as  such  a  brief  fails  to  meet  the  re- 
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qulrements  of  Section  3,  of  Rule  X.,  of  the^Supreme  Ck>ttrt.— IfiMouki  McrccmHle  Co, 
Y.  CDonneU,  66. 

Defective  Brief. 

2.  The  merits  of  an  appeal  will  not  be  considered,  where  appellant's  brief  contains 
no  specification  of  errors,  since  Rule  X.  Subd.  8b,  requires  appellant.  In  his  brief,  to 
assign  each  error,  "separately  and  particularly."  and  properly  numbered.— Co(«  et 
aL  T.  Ryan,  132.* 

Bresentatlon  of  Application  for  Writs. 

3.  The  parties  or  their  counsel,  and  not  the  Clerk  of  the  Supreme  Court  must  present 
application  for  writs  to  the  Supreme  Court.— ;^ta<e  ex  reh  Baker  y.  Second  Jud.  Diet. 
Court,  288. 

Defective  Transcripts  and  Briefs. 

4.  Parties  whose  duty  it  is  to  prepare  transcripts  and  briefs  should  exercise  care  and 
diligence  In  the  preparation  thereof  and  not  file  slovenly  prepared  ones.— JPHncTi  etal, 
V.  Kent  et  dl„  288. 

Failure  to  File  Brief  in  Time. 

5.  Upon  proper  showing  the  appellate  court  will  not  dismiss  an  appeal  because 
appellant's  brief  was  not  served  or  filed  in  t\me,—Farleiah  et  oi.  v.  Kelly,  369. 

Defective  Brief. 

6.  Where  appellant's  brief  does  not  comply  with  Supreme  Court  Rule  X,  Subd.  3, 
providing  that  the  brief  must  contain  a  specification  of  the  errors  relied  on,  set  out 
separately  and  particularly,  and  properly  numbered,  the  Judgment  of  the  lower  court 
win  not  be  reviewed.— C/icw.  ScTiatzlein  Paint  Co.  v.  Oodin,  483. 

Briefs— Rules  must  be  complied  with. 

7.  A  sabstandal  compliance  with  the  rules  of  the  Supreme  Court,  touching  appel- 
lants' briefs  is  a  condition  precedent  to  a  determination  of  an  appeal  upon  the 
merits.— /d. 

Defective  Brief. 

8.  Where  appellant's  brief  does  not  contain  a  specification  of  the  errors  relied  on, 
numbered  and  set  out  separately  and  particularly,  as  provided  by  Supreme  Court 
Rule  X.  Sec.  3,  Subd.  "b."  the  Judgment  of  the  lower  court  will  be  affirmed.- Re/iberff 
V.  OreiMr,  487. 

Defective  Brief. 

9.  The  rules  of  the  Supreme  Court  demand  that  any  error  intended  to  be  urged  by 
appellant  must  be  particularly  specified,  and  all  the  errors  specified  must  be  grouped 
together  and  must  constitute  a  division  of  appellant's  brief  separate  and  distinct  from 
the  statement  of  the  case  and  from  the  argument,  and  without  such  proper  specifica- 
tion the  appellant  is  in  no  position  to  demand  that  any  supposed  error  be  considered 
by  the  appellate  court.— Id. 

Defective  Brief.  ' 

10.  The  distinctions  which  the  statutes  draw,  and  the  cases  recognize  between 
"exceptions"  to  verdicts  or  decisions  on  the  ground  of  the  Insufficiency  of  the  evid- 
ence to  justify  the  same,  and  to  errors  in  law  occurring  at  the  trial,  pertain  to  the 
procedure  In  the  district  courts  upon  motions  for  new  trials  and  in  no  wise  affect  the 
rule  of  the  Supreme  Court  requiring  the  errors  relied  upon  In  the  latter  court  to  be 
specified  in  appellant's  brief.— /d. 

Rules  must  be  complied  with. 

11.  The  fact,  that  failure  to  comply  with  the  requirements  of  its  rules  lias  been  occa- 
sionally overlooked  or  disregarded  by  the  Supreme  Court,  furnishes  no  reason  why 
the  practice  should  be  continued.— Id. 
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FftUnre  to  Goiaply  with  RuIm— Foirer  of  Court. 

12.  The  Supreme  Court  has  inherent  power  to  affirm  or  dismiss  orders  or  JudgfOMiita 
appealed  from  when  not  presented  In  substantial  compliance  with  its  nile8.—iA. 

8ALB8. 
Conditional  Kale. 

1.  It  Is  a  conditional  sale,  and  not  an  absolute  sale  with  retention  of  lien,  where  the 
contract  proyides  that  the  condition  of  the  sale  Is  thst  title,  ownership  or  right  of 
possession  does  not  pass  till  the  note  taken  for  the  articles  is  paid,  and  that  in  case  of 
default,  or  attempt  to  dispose  of  the  articles  without  consent  of  the  sellers,  they  shall 
have  the  right  to  retake  them,  and  In  such  case  all  money  paid  on  the  purchase  pnce 
shall  belong  to  them  as  stipulated  damages;  that  they  also  shall  have  power  to  de- 
clare the  note  doe  and  take  possession  of  the  articles  at  any  time  they  deem  thenH* 
selves  Insecure;  and  that  the  full,  absolute,  and  complete  title  to  the  articles  shall 
pass  to  the  purchaser  on  full  payment  of  the  purchase  money.— Bennett  Bra,  Co.  ▼. 
Tarn,  4N. 

Conditional  Sale. 

2.  Under  the  laws  of  Montana,  a  conditional  sale  (i.  e.  not  an  absolute  sale  with 
retention  of  lien),  is  not  in  effect  a  mortgage  and  is  not  yold  as  to  innocent  third  par- 
ties, though  neyer  acknowledged  and  recorded  with  an  affidavit.— id. 

Conditional  Sale, 

3.  Even  if  a  contract  of  conditional  sale  be  yold,  it  does  not  avail  the  purchaser,  or 
one  claiming  under  him,  in  an  action  by  the  seller  for  the  chattels,  as  title  remains  in 
in  the  seller.- id. 

Conditional  Sale. 

4.  One  making  a  conditional  sale  of  chattels  does  not  lose  his  right  to  retake  them 
fpr  non-payment  of  purchase  price  by  falling  to  act  immediately  on  learning  of  a  re- 
sale to  another,  and  by  thereafter  collecting  part  of  the  purchiise  money  from  the 
original  purchaser.— id. 

SCHOOLS. 
Teacher's  Employment— Certificate- Term. 

1.  Under  Political  Code,  Sec.  1766,  as  amended  by  Session  Laws  1897,  p.  129.  provid- 
ing that  the  school  trustees  or  school  board  of  any  district  who  shall  employ  any 
teacher  for  a  period  of  more  than  three  months,  or  who  shall  not  hold  a  legal  certlfl- 
CHte  in  full  force,  shall  be  deemed  guilty  of  a  misdemeanor,  the  board  has  no  author- 
ity to  contract  with  a  teacher  who  has  not  a  certificate,  or  to  employ  a  teacher  hold- 
ing a  certificate  for  more  than  three  mouths.  Hence  a  contract  for  the  employment 
of  a  teacher  holdings  a  certificate  for  a  school  year  of  nine  months  is  of  no  effect.— 
Jay  y.  School  DUtrict,  219. 

Teacher's  Annual  Reports. 

2.  The  fact  that  Political  Code.  Sec.  1756,  as  amended  by  Session  Laws  1897,  p.  129, 
prohibits  the  employment  of  teachers  holding  certificates  for  a  period  exceeding  three 
months,  does  not  obviate  the  necessity  of  teachers  making  annual  reports  to  the 
county  superintendent  as  Is  required  by  Political  Code,  Sec.  1842,  or,  if  the  employ- 
ment be  for  only  three  months,  at  the  end  of  such  term.— id. 

Teacher's  Salary— Judgment. 

3.  Political  Code,  Sec.  1808,  providing  that  the  board  of  trustees  of  any  school  dis- 
trict shall  be  liable  in  tlie  name  of  the  district,  for  any  Judgment  against  the  district 
for  any  salary  due  any  teacher  on  contract,  and  that  they  shall  pay  such  Judgment 
out  of  any  moneys  to  the  credit  of  such  district,  does  not  authorize  the  entry  of  a 
judgment  against  the  school  district  for  unpaid  salary  of  a  school  teacher,  where  the 
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dlttriot  admlU  the  elalm,  and  the  only  reaaon  that  it  4oea  not  i»y  It  to  that  It  has  no 
fundi  appUeabie  to  the  porpoie,  ginoe,  until  it  has  f onds  on  hand  with  whleh  to  t>a7. 
fhUore  or  refuial  to  pay  is  in  Tiolation  of  no  doty.— /d. 

Teacher's  Bmployment-Oontract— Enforcement. 

4.  A  oonrt  will  not  enforce  an  InTalid  contract  of  employment  of  a  school  teacher  by 
a  school  board  merely  because  Its  failure  to  do  so  will  result  in  the  closing  down  of 
the  public  schools  of  a  school  dtotrict.  -Id, 

Power  to  Incur  Indebtedness. 

5.  School  district  officers,  not  haying  power  to  levy  taxes,  haye  no  power  to  incur 
Indebtedness  for  the  purpose  of  keeping  the  schools  open  beyond  the  time  for  which 
funds  are  proTlded.— id . 

STARS  DECISIS. 

Decisions  upon  Matters  of  Practice. 

1.  Dectolons  upon  mere  matters  of  practice  should  never  be  disturbed  unless  it  be 
apparent  that  injustice  would  result  from  adherence  thereto.— iZamsq/  r.  Burn*  et  al, 

284. 

STATUTE  OF  LIMITATIONS. 

Action  to  set  aside  Fraudulent  Sale. 

1.  Under  Ck>mpiled  Statutes,  1887.  Div.  l.  Sec.  42,  Subd.  4.  providing  that  an  action 
for  relief  on  the  ground  of  fraud  shall  be  commenced  within  two  years,  where  an 
action  to  set  aside  a  sale  of  property  as  in  fraud  of  a  Judgment  against  the  seller  was 
commenced  in  the  year  after  the  rendition  of  the  Judgment,  it  was  not  barred  by  lim- 
itations, since  the  right  of  action  did  not  accrue  until  plalntilf's  Judgment  was 
obtained.— Finch  et  al,  v.  Kent  et  ol.,  268. 

STATUTES. 

(List  of  Statutes  of  Montana  Cited  or  Construed.) 

Beviskd  Statutes  of  1879. 

Sec.  906  (Fifth  Division) 468 

Chapt.  XV,  (Fifth  Division) 516.518 

Compiled  Statutes  op  1887. 
First  Division  ((Tode  of  Civil  Procedure.) 

Sec.  42 270.279 

Sec.  47 172 

Sees.  206-222 146,147 

Sec.  217 146 

Sec.  807 212,213 

Sec.  640 478 

Sec.  679 881 

Sec.  786 141 

Second  Division  (Probate  Practice  Act.) 

Sees.  44-117 48 

Sec.  70 48.46 

Sec.  78 43,46 

Sec.  76 40 

Sec.  77 41 

Fifth  Division  (Cenerai  Laws.) 

Sec.  226 276 

Sec.  607 163.166,168 
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86C.828 40 

Seo.824 40 

Sec.  826 41.42 

Sec.  1119 SSS 

Sees.  187M878 73 

Sec.  1432 317 

aec.l4S9 »7 

See.  1477  sn 

Sec  1688 90-160 

Sec.  1649    408 

Laws  of  Extra  Session  of  1887. 
P.  71  (Mechanic's  Lien)  78 

CooBS  of  1896. 
(Political  Code.) 

Sec.  16 330 

Sec.  220 [ 338 

Sec.  221 388 

Sec.  891 338 

Sec.6Q2 339 

Sec.  872 4i7 

Sec.  1101   42 

Sec.  1181  408 

Sec.  1206 377.  STS 

Sec.  1210   378 

Sec.  1810 392,401 

Sees.  1810-1318 380 

Sees.  1810-1822 892 

Sec.  1811 40S 

Sec.  1812 800.401 

Sec.  1816 380,  881«  401.  4tt 

Sec.  1817   380 

Sec.  1819  408 

See.  1890 389.408 

See.1868   403 

Sec.  1864 406 

Sec.  1861  406,407 

Sec.  1714  *. 229 

Sec.1716   339 

Sec.  1787 22S.2S9 

Sec.  1706 221 

Sec  1786   282 

Sec.  1808 229,  SS9 

'  Sec.  1841  226»2S7 

Sec.  1864   229 

Sec.  1891   228 

Sec.  1892   238 

Sec.  1940  , 2» 

Sec.  8268 390,331 

Sec.  8690  is: 

Sees.  8800-8802   1*7 

Sec.  8842   1S6 

Sec.  4600 S96«» 

Sec.  4084   839 

See.  4686   «7 

Sec.4648   339 

i*'ec.4644   338 

Sec.4647  819 
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Sec.  4618   838 

Sec.4668   889 

Sec.  4860 338 

Sec.  4681 340 

Sec.  4874 687 

Sees.  6181-5186.. 478 

8ec.6186  X 478 

(Civil  Code.) 

Sees.  600^1 472 

Sec.  1076  ! 71 

Sec.  1078  28 

Sec.1250 26 

Sec.  1261    24 

Sec.  1254   26 

Sec.  1260 26.27 

Sec.  1600  22 

Sec.  1626  100 

Sec.  1670   218 

Sees.  1670-1708    216 

Sec.  1678   214 

Sec.  1674   214.215 

Sees.  1678-1689 216 

Sec.  1679 214 

Sec.  1698   213 

Sec.  1701   213 

Sec.1706 218 

Sec.  1880  et  8eq 22 

Sec.  1881  18 

Sec.  1882   24,29.80 

Sec.  2243   468 

sec.aeoo  62 

Sees.  3600^13    61 

Sec.doio 62 

8ec.3670  61.62 

Sec.8730   : 467 

Sec.  3772 218 

Sec.  3815   467 

Sec.  8861    99,100,467 

Sees.  8861-3866 467 

Sec.  3871 467.468 

Sec.  4400  108 

Sec.  4651   100 

Sec.  4652   105 

Sec.  4060  481 

Sec.  4662   333 

(Code  of  Civil  Procedure.) 

Sec.  28 442 

Sec.  86 872,373,874 

Sec.  68 56 

Sec.  170 372.874 

Sec.  171 872,874,430-482 

Sec.  190 872,374 

Sec.  205 664 

Sec.  372 567,568 

Sec.  873 667,568 

Sec.  514 289 

8ec.658  172 
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Sec.  685 M 

»eo.5«2 1»,  190, 132, 1»,  US 

Secesi 9M 

See.  688 191 

Sec  711 264 

Sec.  714 264 

Sec  71ft ^ 86ft 

Sec.  781 127.128,464 

Sec.  740 182 

Sec.  778 192 

Sec.  774 468,006,510 

Sec.  778 - 182,458,694 

8ec«.  870^1 600 

Sec  872 127.129 

Sec  956 144 

Sec.  1004 356 

Sec  1060 178.305 

8ec.lH4 124 

Sec  1130  561 

Sec  1131    , 681 

Sec  1140   584 

Sec  1141    583 

Secil51   174,806 

Sec  1164   504 

Sec.  1171    491,504,606 

Sec  1178 i 872,492,604 

Sec  1176 174,306 

Sec  1196  174,806,504 

Sec  1197 212 

Sec.  1200  198 

Sec  1218..  193 

Sec  1224 198 

Sec  1321 290 

Sees.  1340-1899 367 

Sec  1720 61,502 

Sec  1722 51,465.609.592 

Sec  17  .'8 235,317,456 

Sec  1724 110,236.294 

Sec  1726 82,110.111.478 

Sec  1726 110,111 

Sec  1731 82,  110,829,478 

Sec  1732 882.482 

Sec  1789 .' 828 

Sec  1740 112,110,288  488 

Sec  1742 510 

Sec  1760 456 

Sec,  1768 465.456 

Sec  1821 872,874 

Sees.  1850-1879 *. 426 

Sec  1861 426 

Sec  1862 426 

Sec  1866 116,426 

SeclSGO 426 

Sec.1863 118 

Sec.  1866 «7 

Sec.  1899 478 

Sec.  1900 474476 

Sec  1901 474^76 

Sec  1941 52,465,499,500.563 

Sec.  1942 464 
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cWO>  1M8  . .... .... .. .... ..«.  ..«• ..«. «. .... ....  ■.«, ,.., .,  427 

Sec  1948 57 

aec.iw2 !.^!!;^!!!*!!!!;!!"!;!;i;;;  500 

**•*•**• S82-3S8 

»«C1M1 600 

***^^*^ 71,72,77.200 

S:::ll»:::::::;::::;::::::::::;::::::;:;::::;:::-;: "'^^'ii 

»ec.2I84 ' 

»ec.2136 - 

8eo.2188 ' 

8««»- 2170-2188 ^^*"/^3;;;.v.vz.v.vz;;;;86.4a2 

»ec.2170 ...4811 

*'®*'2l72 882,888.430 

»ec.2178 aSsM 

See.  2178 ^*^ 

Sec.  2179 ;;;;; ^ 

»ec.2i88 :::;;:::::::: ^ 

Sees.  2820-2848 !?; 

8ec.2860....  

8ac.2«4 ;.!.!. !!!;;!!!;!!;;!;!i;;;;;;;;;;;;;;;;;:;;';": ^ 

8e(;.2446  J* 

8«c.2480  l.^'.ll'''.Zlll[^Z'Z'[['.^ 444R 

860.2468   ^*J 

Sec.  2720  ^5 

Sec.  2722 ".!!!!!!!...!.!...!!.!!!! 7 

Sec.  8266  ^_ 

a6C.8842 

^^  •"** MO 

Sec.8468   ^ 

Sec.  8462 ;; .?? 

Sec.8468 ;;;•; ^ 

^'94eo ;;;;;;;;; •-  ^ 

Sec.8470  J; 

8ec.8480 "1 

61 

(Penal  Code.) 

Sec.  16 

Sec.  298 ^ 

»«e.«o *...".;;;;;;;; ^4 

Sec.iaB6 ^ 

Hec.1872 ?: 

Sec.  1400 ..!......!!!!........ Bfi 

Sees.  1480-1446 

sec.  1484 .".■.'.' r* 

Hec.  1436 .!...!.. 54 

Hec.1486 r: 

sec.  1886 !i  !!!";!!!*!!!;!;;;';!; ^ 

><ec.i9io  ^ 

Kec.1911  !g 

Sec.  1922 ..'*!!!!!!.".".'.!!;;; 28S 

^ec.l980  ^ 

KCC.2096   ^ 

Hec.207O  f: 

»«<^-2i76 z;.v;;.v;;;;;;;;;;;;;;;;;::;;:w.842 

***>C'2200  7'^^ 

Sec.2229   ««  «i«  o^o 

8ec..«7o.2OT ^^^..^..^^:"":::;:;;::::::::::;::::::.■!?:.T' » 
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654  Statutoby  Constbuction. 

Sec.  2320   285 

Sees.  2620-2626 , 667 

Sec.  2621   85 

Sec.  2740    -.. 658 

Sees.  2740-2772 « 

Sec.  2742 568 

Sec.  2768 53 

Sec.  2754   53 

Sec.  2890   60 

Sec.  2910   « 

Laws  op  1897. 

P.  71  (County  Suryeyors) 835,336 

P.  106  (CouDty  Suryeyors)  839 

P.  lis  (Elections) 877 

P.  119  (Elections)  878 

P.  129  (Schools) 221 

P.  184  (SchOOU) 228 

p.  241  (Instructions)  306 

p.  244  (Judges) 876 

Laws  of  1899. 

P.  64  (Elections) 877.378,412 

P.  184  (Tenancy  In  Common) 129,132 

P.  142  (Umltatlons) 172 

P.  146  (Appeals) 149,152,466,609 

STATUTORY  CONSTRUCTION. 
Rule  as  to  Statutes  In  Derogation  of  the  Common  Law. 

1.  Giyil  Code  1895.  Section  4662,  proyldhig  that  statutes  In  derogation  of  the  common 
law  should  be  liberally  construed,  does  not  apply  to  Compiled  Statutes  1887,  Dly.  \\ 
Sec.  1638,  requiring  chattel  mortgages  to  be  duly  yerifled  and  acknowledged.— ITor/- 
heimer  etaX,  v.  Ooodhind,  90. 

Tenancy  in  Common— Repeal. 

2.  A  repeal  signifies  an  abrogation  of  one  staute  by  another.  The  Act  of  Feb.  28, 1899 
(Session  Laws  of  1899,  p.  184),  did  not  repeal,  expressly  or  by  implication.  Section  582 
of  the  Code  of  CiTil  Procedure,  but  restricted  the  operation  of  the  general  language 
of  said  section  by  giving  to  the  subject  matter  thereof  a  qualified  operation,  merely, 
as  to  the  cases  Included  in  the  provisos  of  the  Act  of  Feb.  28,  1899.--Bu^Ce  <fc  Bo$tou 
Consol.  Mining  Co.  v.  Montana  Ore  PurchaHno  Co.,  126. 

Rule  of  Construction. 

3.  In  construing  a  statute  the  court  must  llicit  the  purpose  and  intent  of  the  statute 
from  the  terms  and  expressions  employed,  if  this  is  possible,  calling  to  Iti  aid  the 
ordinary  rules  of  grammar.— Jay  v.  School  District,  219. 

Province  of  the  C^iirt. 

4.  It  is  not  for  the  courts  to  say  whether  the  provision-of  a  statute  Is  wise  or  not; 
tlieir  duty  is  to  require  the  enforcement  thereof  as  they  find  it.— Id. 

Intent  of  Legislature. 

6.  Whether  or  not  qualifying  phrases  in  a  statute  apply  to  the  last  antecedent  only 
depends  upon  the  Intent  of  the  legislature.— (Fade  v.  LewU  and  Clarke  County,  335. 

Punctuation. 

6.    Punctuation  **is  a  most  fallible  standard  by  which  to  interpret  a  writing."— JcL 
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Rule  of  GoDstructiOD. 

7.  **In  considering  wbat  construction  sball  be  given  a  statute,  courts  are  to  resort  to 
the  natural  signlllcation  of  the  words  employed,  In  the  order  and  grammatical 
arrangement  In  which  they  are  placed;  and  If,  when  thus  regarded,  the  words  em- 
.  body  a  definite  meaning,  which  involyes  no  absurdity,  and  no  contradiction  between 
different  parts  of  the  instrument,  then  such  meaning  is  the  only  one  courts  are  at 
liberty  to  say  was  intended  to  be  conveyed,"  (City  of  SprinoAeUi  t.  Edwards,  84  111., 
ex.)— State  ex  rei.  Helena  Water  WorHs  Co.  v.  City  of  Helena,  521. 

STAY. 

As  to  stay  of  execution  pending  an  appeal,  see  Appbal,  87. 38. 39. 

STENOGRAPHERS. 

See  Contempt  16. 

SUPREME  COURT. 

As  to  Jurisdiction.  See  Cokstitutiok  15, 16, 17, 18, 19, 26, 26,  27,  28,  29, 30, 31. 
As  to  costs  hi  special  proceedings,  see  Costs,  4. 6, 6. 

SURETIES. 
As  to  surety  companies,  see  Cobporatioks,  6, 7. 
Rights  of  Sureties. 

1.  Sureties  are  entitled  to  stand  upon  the  precise  terms  of  the  obligation  assumed 
by  them.— Bofcer  v.  Butte  City  Water  Co.,  31. 

Action— Parties— Joinder. 

2.  Where  a  part  of  an  agreement  creating  an  agency  was  a  bond  executed  to  plaintiff 
by  the  agent  and  the  defendants  conditioned  that  If  the  agent  failed  to  perform  his 
duties,  and  pay  over  to  the  plaintiff  such  sums  as  might  be  due  him,  the  defendants 
would  pay  such  sum,  not  exeeding  $200,  the  defendants  were  sureties,  within  Ciyll 
Code,  Section  3670,  defining  a  surety  as  one  who  becomes  responsible  for  another  to 
secure  a  benefit  to  the  other,  and  hence  the  agent  and  defendants  were  properly 
Joined  in  an  action  on  the  bond,  under  Code  of  Civil  Procedure,  Section  586,  providing 
that  persons  severally  liable  on  the  same  obligation,  including  sureties  on  the  same 
or  separate  Instruments,  may  be  Included  In  the  same  action  at  the  plaintiff's  option. 
—Cole  Manufacturing  Co.  v.  Morion,  68. 

"Suretyship"— "Guaranty. " 

3.  Under  the  Codes  of  1896,  there  is  preserved  the  general  distinction  between 
suretyship  and  guaranty,  viz:  A  surety  Is  bound  with  the  principal  as  an  original 
promisor  on  the  same  contract,  while  a  guarantor  makes  his  own  separate  contract; 
In  other  words,  a  surety  makes  his  contract  primarily  for  the  principal,  while  a 
guarantor  makes  his  contract  mainly  for  his  own  benefit.— 7d. 

Liability  of  Sureties.  * 

4.  The  liability  of  sureties  Is  limited  by  the  amount  of  their  undertaking.— id. 

Undertaking  on  Appeal— Justification. 

6.  The  * 'notice"  mentioned  In  Section  1763  of  the  Code  of  Civil  Procedure,  is  not 
notice  of  the  filing  of  a  new  undertaking,  but  notice  of  the  time  and  place  when  and 
where  the  sureties  will  be  examlnied  touching  their  qualification.— ^tate  ex  rel.  Alleii 
V.  NapUm,  450. 

Undertaking  on  Appeal— Justification. 

6.  The  failure  of  a  surety  to  an  undertaking  on  appeal  to  Justify  upon  exceptions  to 
his  sufficiency,  or  even  his  insolvency,  of  Itself,  furnishes  no  ground  for  the  dismissal 
of  the  appeal.— jETfniF  v.  Pony  Oold  Mining  Co.,  470. 
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TAXATION. 
State  Board  of  Equalization— Powers. 

1.  Under  Constitution,  Article  XII,  Section  15,  the  state  iKiard  of  eqnalliatlon  U 
wltliout  power  to  increase  or  decrease  the  total  valuation  of  the  property  in  tbe  state 
as  shown  by  the  abstracts  transmitted  to  It  by  the  county  boards.  (State  ex  rtL  Wair 
laee  t.  State  Board  of  JC«iiaHsaiion.  18  Mont.  478.  uijirmed.)— iState  ez  rsl.  SUAe 
Baard  of  fQUoliMtiofi  t.  i^Vntttnc.  164. 

State  Board  of  Equalization— Powers. 

2.  Under  Constitution,  Article  xn.  Section  16,  the  state  board  of  equallzatloQ  Is 
without  power  to  increase  or  decrease  the  Taluatlon  of  any  specific  class  or  classes 
of  property  aboTe  or  below  that  fixed  by  the  county  boards  as  shown  by  the  abstracts 
transmitted  to  the  state  board,— its  authority  being  limited  to  raising  or  lowering  the 
entire  assessment  of  a  county. -/d. 

TENANCY  IN  COMMON. 
See  MiKaa  and  Mikivo,  i.  2, 8, 4. 

TRESPASS. 

Herding  of  Cattle  on  Unfenced  Pasture  of  Another. 

Where  defendant  caused  his  sheep  to  be  herded  on  what  he  knew  to  be  plaintiff's 
pasture,  though  the  same  was  unfenced,  an  action  a  ill  lie  for  the  Talue  of  the  grass 
destroyed  by  the  sheep,  notwithstanding  Political  Code,  Section  8268,  proTfdlng  that, 
if  an  animal  break  luto  any  fenced  inolosure.  the  owner  of  the  animal  shall  be  liable 
for  damages  sustained,  since  such  statute,  permitting  recoYcry  only  where  the  land 
is  fenced,  appUes  to  trespasses  committed  by  animals  running  at  large  without  the 
knowledge  of  the  owner,  and  not  to  a  case  where  one  knowingly  and  willfully  appro- 
priates the  use  of  another's  land.— Afonroe  y.  Ccavnon^  816. 

TRIAL  BY  JURY. 
See  Constitution,  2. 

FKAUDULBNT  SALB8, 18. 
VARIANCE. 
See  Fraudulbnt  Salss,  2, 8. 

VERDICT. 
Special  Findings. 

1.  Where  special  findings  are  inconsistent  with  the  general  yerdlct,  the  former  cou- 
%TO\,—WeBtheimtr  U  al.  y.  OoodMnd,  90. 

Appeal— Conflicting  EYldence. 

2.  A  Yerdict  on  conflicting  oYldence  will  not  be  disturbed  on  appeal  where  there  is 
sufficient  eYldence  to  sustain  it.— TTastl  y.  Montana  Union  By.  Co.,  189. 

VERIFICATION. 
See  Plsadino  (CIyU)  6. 

WAIVER. 

As  to  sufficiency  of  indictments,  see  Appbal,  6. 

As  to  Yarlance,  see  FBAUDUiiSNT  8a  lbs,  8. 

As  to  failure  to  demur  to  indictment,  see  Criminal  Law,  4. 

As  to  failure  to  object,  see  Injunction,  6. 
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water  rights. 

Appropriation— Benefldal  U$e. 

1.  No  one,  by  prior  appropriation,  can  obtain  excluslYe  control  of  an  entire  stream, 
or  any  part  thereof,  for  irrigation  purposes,  unless  the  appropriation  is  for  some 
beneficial  purpose,  existing  or  ontemplated,  and  not  for  mere  future  speculatlYe 
profit  or  advantage.— Too/ie]/  y.  Campbell  et  al.,  18. 

Ownersliip— Title  to  Lands  upon  which  water  is  used. 

2.  The  right  to  the  use  of  water,  obtained  by  actual  prior  appropriation,  dlYersion, 
and  application  of  the  water  to  a  beneficial  use  then  present  or  contemplated,  may 
be  owned  without  regard  to  the  title  to  lands  upon  which  the  water  Is  to  be  used.— Id. 

Appropriation— Beneficial  Use— Appropriator^s  Intent. 

3.  As,  under  Civil  Code,  Section  1881,  every  appropriation  of  water  must  be  for  a 
beneficial  or  useful  purpose,  either  existing  or  contemplated,  a  claimant's  Intent  at 
the  time  of  appropriation  must  be  determined  by  his  acts,  and  by  surrounding  cir- 
cumstances, its  actual  and  contemplated  use,  and  the  purpose  thereof  .—id. 

Appropriation— Beneficial  Use— Approprlator's  Intent. 

4.  PlaintilT*s  prior  grantor  claimed  land  under  a  squatter  privilege,  and  in  Jime,  1868, 
made  an  Irrigating  ditch  to  the  land,  having  at  that  time  about  ten  acred  cultivated. 
In  1876,  having  about  twenty-five  acres  enclosed,  he  made  a  timber-culture  entry 
embracing  the  land  possessed  under  the  squatter  privilege. %  Held,  that  while  the 
approprlator  was  entitled  to  sufficient  water  to  Irrigate  his  whole  claim  after  the 
entry  of  1876,  he  could  not  be  allowed  more  than  fifty  inches  for  the  appropriation  of 
1868,  since,  the  timber-culture  act  not  having  been  passed  until  1873,  he  could  not  have 
intended  at  the  time  of  the  appropriation  in  1863,  a  beneficial  use  of  more  water  than 
a  quantity  sufllcient  for  the  land  thereafter  reduced  to  possession,  prior  to  1876. -id. 

Appropriation— Beneficial  Use— Approprlator's  Intent. 

5.  Where  the  amount  of  water  for  irrigation  to  which  a  settler  was  entitled  under  an 
appropriation  was  determined  by  the  extent  of  beneficial  use  to  which  he  Intended 
to  put  it  at  the  time  of  appropriation,  his  Intent  being  determined  by  the  extent  of 
the  tract  actually  reduced  to  possession  and  cultivated,  the  intent  could  not  be 
enlarged  by  tlie  fact  that  he  had  a  partner  in  his  undertaking.— /d. 

Appurtenance  to  Land. 

6.  Where  one  lightfuUy  in  possession  of  nonrlparian  land  under  a  contract  with  the 
owner  appropriates  water  from  the  public  domain,  and  conducts  It  by  means  of  a 
ditch  on  the  public  domain  to.  and  continuously  uses  it  on,  such  land,  he  acquires  title 
to  the  water  right  and  ditcli;  and  it  does  not  become  appurtenant  to  the  land,  in  the 
absence  of  a  conveyance  from  the  appropriator  to  the  owner  of  the  land,— but  will 
pass  under  a  mortgage  by  the  approi>rIatur  of  the  land  and  water  rigiit.— &'mi//i  v. 
Denniff,  20. 

Easement. 

7.  A  water  right  when  once  appropriated  Includes  and  comprehends  an  easement. 
-Id. 

Easement-Appurtenance  to  Land. 

8.  A  water  right,  legally  acquired,  is  in  the  nature  of  an  easement  in  gross,  which 
according  to  circumstances  may  or  may  not  be  an  easement  annexed  or  attached  to 
certain  land  as  an  appurtenance  tliereto.— id. 

Appropriators  Title  to  Water  Right. 

9.  The  legal  title  to  the  land  upon  which  a  water  right  lawfully  acquired  by  appro- 
priation on  the  public  domain  is  used,  or  intended  to  be  used,  in  no  wise  affects  the 
approprlator's  title  to  tlie  water  right.— Id. 

Vol.  XXIV-42 
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Record  on  Appeal—Map. 

10.  The  record  on  appeal  in  water  right  cases  should  contain  a  diagram  of  the  situ- 
ation of  the  ditclies  over  which  the  litigation  has  arisen.^/cl. 

Appurtenance— Burden  of  Proof. 

11.  One  who  asserts  that  a  water  right  and  ditch  are  appurtenant  to  certain  lands 
lias  the  burden  of  proving  it,  and,  if  he  claims  title  there^).  he  must  connect  himself 
with  the  title  of  the  prior  appropriator.— id. 

Appurtenance-- Appropriator's  Title  to  Land  Upon  Which  Water  is  Used. 

12.  Section  1078  of  the  Civil  Code  cannot  be  construed  to  deprive  one  having  merely 
a  possessory  right  in  land,  who  appropriates  a  water  right  from  the  public  domain 
for  use  on  such  land,  of  his  title  to  such  water  right  and  make  it  appurtenant  to  the 
land,  the  title  whereof  is  In  another,  since  such  interpretation  would  be  violative  of 
Section  1882  of  the  Civil  Code.-id. 

Abandonment— Mortgage. 

13.  Where  one  who  has  appropriated  water  from  the  public  domain  for  use  on  laud . 
of  which  he  is  in  possession  under  a  contract  with  the  owners  thereof,  mortgages  his 
water  rights,  he  will  not  be  deemed  to  have  abandoned  such  rights,  so  as  to  defeat 
the  mortgagee's  title.— id. 

Mortgage— Right  to  Possession. 

14.  Where  one  having  a  right  to  the  possession  of  land  appropriates  water  from  tlie 
public  domain  for  use  on  such  land,  and  subsequently  mortgages  such  water  right, 
the  fact  that  the  mortgagee  has  not  used  the  water  will  not  defeat  an  action  by  him 
against  the  owner  of  the  land,  or  one  in  privity  with  him,  to  obtain  possession  of  and 
use  of  such  water  right,  since  until  foreclosure  the  mortgagee  would  have  no  right  to 
possession— Id. 

WORDS  AND  PHRASES. 

♦•Appurtenance"- 

Smith  v.  Dcnniff,  21. 
"Boat"- 

Dlelrich  v.  Martin  et  al.,  146. 
^'Communis  error  facUjun' *— 

Baker  v.  Bufte  City  Water  Co.,  116. 
"Contributory  Negligence"- 

WasU.  v.  Montana  Union  Ry,  Co.,  176. 
"Couuterelaim,"  "Defense"— 

Power  et  al.  v.  Sla  ct  a/„  254. 
"Defendant"— 

State  ex  rcL  Javhson  v,  Kennie  et  al.,  50. 
"Duly  Verined"— 

BiUte  tt*  Boatftn  Consol.  Mining  Co.  v.  Montana  Ore  Purchaaitig  Co.,  V2S 
"Guaranty"— 

Cole  Manufacturing  Co.  v.  Morton,  01. 
•Improvements"— 

Pmver  et  al.  v.  Sla  et  al.,  252. 
"Indebtedness"— 

State  ex  rcl.  Helena  Water  Worlcs  Co.  v.  City  of  Helena,  527. 
"Judgment"— 

State  ex  rel.  Jackson  v.  Kcnnic  et  al.,  60. 
"Jurisdiction"- 

State  ex  rel.  King  v.  District  Court,  497. 

State  ex  rel.  Whiteside  v.  DUttrict  Court.  553. 
"Mortgage"— 

Bennett  Bros.  Co.  v.  Tarn,  467. 
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••OccnpAacy"— 

Subsequeot  purchaser lu good  faith"—  -irw/cf«i«7ig  lo.,  1^7. 

ir»if/i«/»i«»-  ct  al.  y,  Goodhind  et  al.,  106 
"Suretyship"— 

Coie  ManufactuHng  Co.  v.  Aforton  «i. 
"The,"  "A"—  ' 

y^cuttly.  Montana  UnUm  Ry,  Co.,  177 
*' Undertaking."  "Bond"— 

King  V.  Pony  Oold  Mining  Co.,  480. 
"Vacate"— 

Forrester  <fc  Mac&inmVw  v.  Boston  d-  Jfon/ami  C'on«o/.  C.  <!•  ^\  3//  .i,^;  Cc. 

•■  Water  Rlght"- 

iSwif/h  V  Denniff,  21. 
"Work,"  "lAbor"— 

PoM'er  e«  al  y.  S/a  ct  nZ.,  262. 
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